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CHAMBERLAIN"  a.  DEMPSEY. 

New  York  Superior  Court ;  General  Term,  October,  1862. 
MISTEIAL. — PRACTICE  IN  FORECLOSURE  CASES. 

Where  an  action  has  been  tried  before  a  single  judge,  without  a  jury,  and  a  judg- 
ment rendered  for  plaintiff,  with  a  direction  for  a  reference  to  compute  the 
amount  of  the  recovery,  no  other  judge  than  the  one  who  tried  the  cause  has 
power,  upon  the  coming  in  of  the  report  of  the  referee,  to  render  final  judg- 
ment in  the  action. 

A  judgment  thus  rendered,  containing  directions  not  contained  in  the  findings  of 
the  judge  who  tried  the  cause,  is  unauthorized,  and  will  be  reversed. 

One  judge  cannot  try  a  portion  of  an  action  and  another  judge  finally  determine  it. 

Appeal  from  a  judgment  of  foreclosure  and  sale. 

This  cause,  being  an  action  for  the  foreclosure  of  a  mortgage, 
was  first  tried  before  Justice  Hoffman,  and  is  reported  in  13 
Ante,  61 ;  and  afterwards  the  judgment  rendered  at  that  trial 
was  reversed  at  general  term  (S.  C.,  14  Ante,  241),  on  the  ground 
of  error  in  the  obtaining  of  the  same.  Having  been  retried,  it 
came  before  the  general  term  a  second  time,  on  appeal  from 
the  judgment  rendered  at  such  second  trial. 

The  facts  are  stated  in  the  opinion. 

Geo.  E.  Thompson,  for  the  appellant. — The  judgment  is  erro- 
neous, because  it  is  entered  solely  on  the  referee's  report  com- 
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puting  the  amount  due,  and  does  not  refer  to  the  trial,  and  is 
rendered  by  a  judge  who  did  not  try  the  action,  and  is  not  based 
upon  the  judgment  rendered  at  the  trial.  The  plain  tiff  has 
fallen  into  the  same  error  pointed  out  by  the  general  term  on 
the  former  appeal  in  this  action.  (See  14  Abbotts'  Pr.,  241. 
Lawrence  a.  Farmers'  Loan  &  Trust  Co.,  15  How.  Pr.,  57.) 

Wm.  M.  Allen,  for  the  respondent. 

BY  THE  COURT. — BARBOUR,  J. — This  action,  for  the  foreclosure 
of  a  mortgage  upon  real  estate,  was  tried  before  Justice  Mon- 
crief  without  a  jury,  and  the  decision  reserved.  Subsequently, 
and  on  the  12th  of  April,  1862,  the  justice  filed  his  findings  of 
fact  and  conclusions  of  law :  the  latter  of  which  are  as  follows : 

first, — That  the  plaintiff  is  entitled  to  a  judgment  of  fore- 
closure and  sale  for  the  purpose  of  discharging  the  amount  of 
principal  and  interest  due  upon  the  mortgage,  together  with  the 
costs  of  suit. 

/Second, — That  the  plaintiff  is  not  entitled  to  a  judgment  for 
any  deficiency. 

Third, — That  it  be  referred  to  Hon.  Murray  Hoffman,  as  sole 
referee,  to  ascertain  and  report  the  amount  of  principal  and  in- 
terest due  to  the  plaintiff  upon  such  mortgage,  and  also,  to  ascer- 
tain and  report  the  amount  due  upon  the  mortgage  described 
in  the  answer  of  the  defendant,  George  "W.  Platt ;  and  also,  to 
ascertain  and  report  whether  there  are  any  prior  liens  by  mort- 
gage upon  said  premises,  and  whether  said  prior  mortgages 
are  due. 

On  the  same  day  an  order  was  made  by  Justice  Moncrief 
referring  the  cause  to  Judge  Hoffman  to  ascertain  and  report 
upon  the  matters  mentioned  in  the  third  conclusion  of  law,  as 
therein  indicated. 

On  the  22d  of  April,  the  referee  made  his  report  upon  the 
matters  referred  to  him,  and  also,  by  consent  of  parties,  report- 
ed other  facts  and  details,  not  called  for  by  the  order  of  refer- 
ence ;  which  report  was  filed  on  the  24th  of  April,  and  notice 
thereof  given  by  the  plaintiff's  attorney  to  the  other  attorneys 
in  the  action,  and  no  exception  to  the  report  having  been  filed, 
the  plaintiff's  attorney,  eight  days  thereafter,  applied  to  Justice 
Monell,  without  notice  to  the  defendants,  for  a  judgment,  and 
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the  same  was  entered  upon  the  direction  of  the  last-named  jus- 
tice. The  judgment  does  not  allude  to  the  trial,  nor  to  the  find- 
ings and  conclusions  of  Justice  Moncrief,  but  states,  by  way  of 
inducement,  that  an  order  of  reference  to  Judge  Hoffman  had 
been  made  and  his  report  tiled,  setting  forth,  in  brief,  its  con- 
tents, and  that  eight  days  had  expired  since  such  filing,  and  no 
exceptions  had  been  filed.  The  judgment  is  in  the  ordinary 
form,  and  contains  various  directions  not  specifically  covered  by 
the  conclusions  of  law  of  Justice  Moncrief,  among  which  is  one 
providing  for  the  payment  to  the  plaintiff  and  to  two  of  the 
defendants,  of  some  four  hundred  dollars,  out  of  the  proceeds 
of  the  mortgaged  premises  for  their  costs  and  disbursements  in 
the  suit. 

It  thus  appears  that  the  cause  was  tried,  at  least  in  part,  be- 
fore one  judge,  who  found  some  facts  and  arrived  at  certain 
conclusions  of  law,  and  then  sent  the  case  to  a  referee  to  ascer- 
tain and  report  other  specific  facts ;  that,  upon  the  coming  in  of 
such  report,  and,  so  far  as  appears  from  the  record  before  us,  on 
that  report  alone,  and  without  an  examination  of  the  pleadings, 
proceedings,  testimony,  or  even  of  the  findings  and  conclusions 
of  the  justice  before  whom  the  trial  had  been  partially  had, 
another  justice  directed  the  entry  of  a  judgment,  providing, 
among  other  things  not  determined  by  the  conclusions  of  the 
former  justice,  that  a  large  sum  should  be  paid  out  of  the  avails 
of  the  sale,  and  therefore,  by  the  appellant,  by  way  of  costs. 

If  we  were  to  hold  that  the  case  was  virtually  decided  by  the 
findings  and  conclusions  of  Justice  Moncrief,  then  it  is  easy  to 
see  that  the  direction  in  the  judgment  for  the  payment  of  costs 
is  erroneous,  inasmuch  as  Judge  Moncrief  did  not  in  his  discre- 
tion (Code,  §  306)  decide  that  the  plaintiff,  or  either  of  the  de- 
fendants, was  entitled  to  recover  such  costs,  and,  therefore,  it 
may  safely  be  inferred,  refused  to  award  them.  Or,  if  we  as- 
sume that  his  decision  was  not  intended  to  be  a  final  determina- 
tion of  the  whole  matter,  then  we  have  before  us  the  anomaly 
of  a  trial  and  decision  of  a  portion,  only,  of  the  issues  in  a  cause 
by  one  justice,  and  its  final  determination  by  another ;  and  that, 
too,  upon  hearing  but  one  of  the  parties,  without  notice  to  the 
others,  and,  so  far  as  the  case  presented  shows,  without  any 
knowledge  as  to  any  prior  proceedings  in  the  cause  aside  from 
what  are  contained  in  the  report  of  the  referee.  Indeed,  in. 
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either  case,  the  judgment  is  not  warranted  by  the  findings  and 
conclusions  of  the  j  ustice  before  whom  the  cause  was  tried,  who 
alone  is  fully  competent  to  award  costs,  or  withhold  them  in 
his  discretion. 

For  these  reasons,  and  those  given  by  the  chief  justice  and 
Justice  Robertson  in  their  opinions  upon  a  former  appeal  in 
this  action,  I  think  the  judgment  should  be  set  aside  with  costs ; 
leaving  the  parties  to  move  for  a  new  trial,  or  otherwise,  as 
they  may  be  advised. 

Ordered  accordingly. 


CHAMPION  a.  WEBSTER. 
Supreme  Court,  Third  District ;  Special  Term,  October,  1860. 

DISMISSAL  OF  COMPLAINT  FOR  NEGLECT  TO  PKOSECUTE. — DEFEND- 
ANT'S LACHES. 

If,  after  issue  of  fact  has  been  joined,  the  plaintiff  neglects  to  bring  the  case  to 
trial,  the  defendant  may,  by  Rule  27,  move  for  an  order  dismissing  the  com- 
plafnt ;  although  such  motion  may  be  denied  if  plaintiff  stipulates  and  pays 
costs,  or  excuses  his  neglect. 

Such  motion  ought  not  to  be  granted  where  the  defendant  might  have  brought 
on  the  cause,  but,  instead  of  doing  so,  allowed  many  opportunities  of  moving 
for  a  dismissal  to  pass  before  making  the  motion. 

In  an  action  of  an  equitable  nature,  where  the  questions  on  which  the  allowance 
of  costs  would  depend,  are  undetermined,  a  motion  for  a  dismissal  of  the  com- 
plaint for  plaintiff's  failure  to  prosecute,  should  be  denied,  leaving  the  case  to 
be  passed  on  at  the  circuit. 

Motion  to  dismiss  complaint,  with  costs,  for  plaintiff's  omis- 
sion to  bring  the  action  to  trial. 

This  action  was  brought  by  Anson  G.  Champion  against  Al- 
bert Webster  and  others,  to  foreclose  a  mortgage.  The  facts  are 
stated  in  the  opinion. 

F.  3f.  Butler,  for  the  motion. 
0.  P.  Collier,  opposed. 
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HOGEBOOM,  J. — The  defendant,  Polly  Webster,  moves  for  a 
judgment  dismissing  the  complaint  with  costs  for  not  bringing 
this  cause  to  trial  at  the  last  Columbia  circuit,  held  in  Septem- 
ber, 1860.  The  papers  show  that  the  cause  was  noticed  for 
trial,  and  on  the  calendar  for  September  circuit,  1859,  and  has 
not  since  been  noticed  or  put  on  the  calendar  by  either  party. 
The  suit  was  brought  to  foreclose  a  mortgage,  and  Polly  Web- 
ster was  made  defendant,  as  having  a  right  of  dower  in  the  pro- 
ceeds, and  also  as  a  subsequent  mortgagee.  In  her  answer  she 
claimed  her  rights  as  doweress,  and,  also,  as  to  one  half  of  the 
premises,  a  superior  title  to  the  plaintiff  by  reason  of  the  mort- 
gagor having  acquired  title  to  that  one  half  since  he  gave  the 
mortgage  to  the  plaintiff.  In  September,  1859,  the  plaintiff  sold 
to  Mary  Howe  his  mortgage,  since  which  the  suit  has  not  been 
proceeded  on. 

The  defendant  had  a  right  to  make  this  motion.  By  Rule  27 
a  defendant  is  permitted  to  do  so  after  an  issue  of  fact  has  been 
joined,  and  the  plaintiff  neglects  to  bring  the  case  to  trial  ac- 
cording to  the  practice  of  the  court.  She  had  also  an  important 
question  to  be  determined, — though  it  was  rather  one  of  law 
than  of  fact, — whether  the  plaintiff's  mortgage  took  precedence 
as  to  property,  the  title  to  which  was  acquired  subsequent  to 
the  mortgage. 

But  the  rule  is  not  universal  that  the  defendant  is  entitled  to 
succeed  on  such  a  motion,  or  even  to  have  costs  of  the  motion. 
By  the  established  practice  the  party -plaintiff  may  pay  the  costs 
and  stipulate  to  try  at  the  next  circuit ;  or  be  excused  from 
stipulating  and  from  costs,  on  showing  a  sufficient  reason  for 
not  noticing  the  cause  ;  or  the  defendant  may  have  been  guilty 
of  such  conduct,  or  of  such  laches,  as  prevents  him  from  having 
the  effect  of  his  motion.  (Hawley  a.  Seymour,  8  How.  Pr., 
96  ;  Graham's  Pr.,  2  ed.,  615.) 

By  well-settled  practice  the  defendant  must  make  the  motion 
promptly  after  the  default,  and  must  not  allow  a  circuit  to  in- 
tervene before  doing  so.  In  this  case  the  plaintiff  was  in  de- 
fault for  not  trying  the  cause  in  September,  1859,  unless  the 
defendant  consented  to  its  going  over.  There  was  another  cir- 
cuit in  Columbia  in  January,  and  another  in  April,  1860,  both 
of  which  were  suffered  to  pass,  besides  a  large  number  of  special 
terms,  without  the  making  of  this  motion.  I  am  inclined  to 
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think  that  for  this  cause  the  motion  should  be  denied,  and  the 
defendant  left  to  her  remedy  of  noticing  the  cause  hereafter. 
(Graham's  Pr.,  2  ed.,  615 ;  Haskins  a.  Sebor,  2  Johns.  Cos., 
217 ;  Anonymous,  9  Wend.,  461  ;  Lyon  a.  Hoffman,  10  Ib., 
576 ;  Chapman  a.  Yan  Alstyne,  6  Ib.,  517.) 

This  is  also  an  equity  suit.  The  costs  are  in  the  discretion  of 
the  court.  (Pratt  a.  Rarnsdell,  16  How.  Pr.,  59  ;  Bartow  a. 
Cleveland,  Ib.,  364.)  Unless  on  a  trial  the  defendant  should 
succeed  in  establishing  the  priority  of  her  mortgage  in  fact,  she 
could  not  by  possibility  be  entitled  to  costs ;  and  then  only  in 
the  discretion  of  the  court ;  and  if  she  failed,  as  it  appears  to 
me  she  would  upon  this  issue,  might  be  subjected  to  the  pay- 
ment of  costs  personally.  It  is  difficult,  therefore,  to  adjust  the 
equities  of  the  case  as  to  costs  as  the  case  now  stands.  (Galla- 
gher a.  Egan,  2  Sandf.,  742.) 

There  appears  to  be  no  object  in  the  further  prosecution  of 
the  suit.  The  better  way  to  dispose  of  this  matter  seems  to 
be  to  deny  the  defendant's  motion  without  costs ;  leaving  the 
plaintiff,  if  he  shall  be  so  advised,  to  apply  for  leave  to  discon- 
tinue the  suit  without  costs  (/&.),  or  the  defendant,  if  the  plain- 
tiff shall  omit  to  do  so,  to  notice  the  cause  for  the  next  Colum- 
bia circuit,  and  there  obtain  such  relief  as  shall  be  just. 

Let  an  order  to  that  effect  be  entered. 


FIELDS  a.  MOUL. 

Supreme  Court,  Third  District;  General  Term,  May,  1862. 

EXEMPTION  FROM  EXECUTION. — RECEPTION  OF  EVIDENCE. — AP- 
PEAL.— REVERSAL  IN  PART. — POWER  OF  COUNTY  COURT. 

It  constitutes  no  answer  to  a  debtor's  claim  that  a  thing  is  exempt  from  execu- 
tion, that  it  is  new  and  has  never  yet  been  applied  by  him  to  the  use  for  which 
he  claims  that  it  is  necessary,  and  by  virtue  whereof  exempt. 

That  a  party  by  successfully  objecting  to  hearsay  evidence,  is  concluded  from 
opposing  his  adversary's  objection  to  the  admission  of  similar  evidence  from 
the  same  witness. 

Where  there  is  a  clear  mistake  as  to  the  amount  of  damages  for  which  a  judg- 
ment is  rendered,  an  appellate  court,  having  power  to  affirm  or  reverse  in  whole 
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or  in  part  (Code,  §  366),  may  reverse  as  to  the  part  inserted  in  the  judgment 
by  mistake,  and  affirm  as  to  the  residue. 

Where  a  recovery  in  a  justice's  court  was  composed  of  items  of  damages,  and 
there  was  no  dispute  as  to  the  evidence,  and  the  justice  by  mistake  in  adding 
the  items,  rendered  judgment  for  too  great  a  sum  ; — Held,  that  the  County  Court 
might,  on  appeal,  reverse  the  judgment  as  to  the  excess,  and  affirm  it  as  to  the 
correct  aggregate. 

When  a  judgment  appealed  from  consists  of  distinct  matters,  and  those  matters 
are  so  presented  that  a  final  judgment  may  be  rendered  by  the  appellate  court 
upon  each,  the  judgment  may  be  affirmed  as  to  part,  and  reversed  as  to.  the 
residue. 

This  was  an  action  of  trespass,  and  was  tried  in  a  justice's 
court  in  Ulster  county,  on  September  6,  1859,  when  the  follow- 
ing facts  were  proved :  The  defendant,  as  a  constable,  by  vir- 
tue of  an  execution  against  the  property  of  the  plaintiff,  in  or 
about  the  month  of  July,  1859,  levied  upon  a  quantity  of  oats, 
and  a  tow-line,  belonging  to  the  plaintiff,  wno  was  a  household- 
er, having  a  family  for  which  he  provided.  The  plaintiff  had 
only  such  property  as  is  exempt  from  levy  and  sale  under  ex- 
ecution. The  oats  were  necessary  food  for  the  plaintiff's  team, 
for  a  period  less  than  ninety  days.  The  plaintiff  was  boating 
on  the  Delaware  &  Hudson  Canal,  which  was  the  only  way  he 
had  of  supporting  his  family ;  and  the  tow-line  was  used  in  tow- 
ing the  boat  to  fasten  the  horses  to  the  boat,  and  the  plaintiff's 
business  could  not  have  been  carried  on  without  it.  There  were 
32  or  32£  bushels  of  oats,  and  19£  or  19f  pounds  of  the  tow-line. 
The  oats  were  worth  53  cents  a  bushel,  and  the  tow-line  11 
cents  a  pound,  thus  amounting  in  value  to  $19.10. 

James  Thompson  having  been  called  as  a  witness  by  the 
plaintiff,  and  examined  as  to  the  purchase  from  him  by  the 
plaintiff  of  the  oats  and  tow-line,  was  asked  by  plaintiff  whether 
the  property  was  to  be  his  till  paid  for.  The  defendant  object- 
ed, and  the  court  sustained  the  objection.  Subsequently,  the 
defendant  called  the  same  witness  and  offered  to  prove  by  him, 
that  he  stated  to  the  defendant  that  the  oats  and  line  belonged 
to  him.  This  was  objected  to  as  immaterial,  irrelevant,  and 
leading,  and  the  objection  was  sustained,  and  the  defendant  ex- 
cepted.  The  justice  rendered  judgment  for  the  plaintiff,  but, 
by  a  clerical  error,  entered  the  damages  for  $29.10.  The  de- 
fendant appealed  to  the  County  Court  of  Ulster  county,  which 
reversed  the  judgment  as  to  $10,  and  affirmed  it  as  to  the  resi- 
due ;  and  the  defendant  now  appealed  to  the  Supreme  Court. 
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M.  Schoonmdker,  for  the  appellant. 
S.  L.  Stebbins,  for  the  respondent. 

BY  THE  COURT.* — HOGEBOOM,  J. — It  is  not  made  a  point  for 
the  appellant  that  the  oats  and  tow-line  were  not  exempt  from 
execution.  It  would  seem  that  they  are.  (2  Rev.  Stat.,  255  ; 
Laws  of  1842, 193,  ch.  157  ;  Laws  of  1859,  343,  ch.  134  ;  Hart- 
house  a.  Bikers,  1  Duer,  606 ;  "Wheeler  a.  Cropsey,  5  How.  JPr., 
288  ;  Bitting  a.  Vandenburgh,  17  Jb.,  80  ;  Radcliff  a.  Wood,  25 
Barb.)  52 ;  Lockwood  a.  Younglove,  27  /£>.,  505.)  It  is  suggest- 
ed that  the  exception  does  not  extend  to  the  new  tow-line,  as  it 
had  never  been  used.  But  it  had  been  bought  and  was  pre- 
pared for  use — was  sworn  to  be  necessary  for  the  navigation  of 
the  boat,  which  was.  in  process  of  towing — and  no  point  seems 
to  have  been  taken  in  either  of  the  courts  below,  that  this  tow- 
line  should  have  been  excepted  from  the  general  recovery.  I 
think  the  objection  is  not  available. 

The  objections  made  to  the  questions  put  by  defendant's  coun- 
sel to  Thompson  were  properly  sustained  by  the  justice.  The 
questions  were  put,  not  on  cross-examination  nor  to  discredit 
the  witness,  but  as  original  testimony.  In  that  view  they  were 
improper  as  the  declarations  of  a  third  person  in  the  absence  of 
the  plaintiff.  The  defendant  had  also  just  before  induced  the 
justice  to  rule  out  evidence  of  this  description  by  the  same  wit- 
ness, and  was,  I  think,  concluded  thereby. 

The  only  remaining  question  turns  upon  the  right  of  the 
County  Court  to  reduce  the  judgment  of  the  justice's  court  $10, 
which  had  been  included  therein  by  mistake.  The  justice  cer- 
tified this  fact  as  occurring  by  a  mistake  in  footing  up  the  figures, 
and  thereupon  the  County  Court,  deducting  this  sum,  and  so 
far  reversing  it,  with  $5  costs  to  the  appellant,  affirmed  it  as  to 
the  residue.  The  plaintiff's  claim  consisted  of 

32  bushels  of  oats  at  53  cts.,  $16.96 

19  i  pounds  of  tow-line  at  11  cts.,  2.14 

$19.10 

There  was  no  dispute  as  to  the  evidence  justifying  this  amount 
and  this  alone.  By  mistake,  as  before  stated,  the  justice  footed 
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it  up  at  $29.10,  and  rendered  judgment  for  that  amount.  The 
County  Court  corrected  the  error,  and  the  sole  question  is  wheth- 
er it  had  the  power, — in  other  words,  whether  as  to  entire  dam- 
ages, where  there  was  a  clear  mistake,  and  where  there  was  only 
one  plaintiff  and  one  defendant,  the  County  Court  could  reverse 
in  part  and  affirm  in  part. 

But  for  some  adjudications,  I  should  have  no  doubt  on  the 
subject,  as  the  statute  seems  to  me  singularly  clear  and  unam- 
biguous. It  is  as  follows:  "In  giving  judgment,  the  court 
(County  Court)  may  affirm  or  reverse  the  judgment  of  the  court 
below,  in  whole  or  in  part,  and  as  to  any  or  all  of  the  parties, 
and  for  errors  of  law  or  of  fact."  (Code,  §  366.)  The  power 
would  appear  to  be  here  expressly  conferred  in  distinct  terms, 
both  as  to  amount,  and  as  to  parties. 

I  will  refer  to  a  few  of  the  cases.  In  Sheldon  a.  Quinlen 
(1843,  5  Hill,  441),  it  was  held  that  where  a  judgment  is  for  dis- 
tinct things,  as  for  damages  and  costs,  it  may  be  reversed  in 
part  and  affirmed  as  to  the  residue — but  that  an  entire  judg- 
ment against  several  defendants  cannot  be  reversed  as  to  one 
defendant  and  affirmed  as  to  the  residue — and  that  the  words  in 
the  act  of  May  16,  1837  (p.  538),  that  the  court  may  "  give 
such  judgment  for  either  party  as  the  very  right  of 'the  matter 
may  seem  to  require"  did  not  alter  the  question,  as  all  the  de- 
fendants, or  all  the  plaintiffs,  must  be  regarded  as  a  single  par- 
ty. Cruikshank  a.  Gardner  (2  Hill,  333)  was  referred  to  as 
containing  the  same  doctrine  and  a  collection  of  the  cases  on 
the  subject.  This  case  was  followed  in  Harman  a.  Brotherson, 
(1845,  1  Den.,  537),  and  in  Moulton  a.  Norton  (1848,  5  Barb., 
286).  These  were  all  cases  as  to  parties  (whether  a  judgment 
could  be  reversed  as  to  one  party  and  affirmed  as  to  another), 
and  turned  upon  language  different  from  that  employed  in  the 
Code. 

In  Hardy  a.  Seelye  (1856,  3  Abbotts'  Pr.,  103),  the  question 
simply  was,  whether  the  judgment  of  a  justice  inadvertently 
entered  for  $13.90,  when  he  announced  at  the  close  of  the  trial 
and  intended  that  he  should  enter  it  for  $36,  could  be  increased 
to  the  latter  sum  on  appeal  to  the  Common  Pleas,  and  it  was 
held  that  it  could  not  be.  It  does  not  touch  the  question  under 
consideration. 

The  same  court  (N.  Y.  Com.  Pleas),  in  the  case  of  La  Motte  a. 
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Archer  (1855,  4  K  D.  Smith,  46),  held,  that  under  the  Code  of 
Procedure,  when  the  evidence  wholly  fails  to  support  a  judg- 
ment for  the  damages  awarded,  but  would  sustain  a  judgment 
for  a  less  amount,  the  court,  on  appeal,  may  suffer  the  plaintiff 
to  retain  the  judgment  for  such  sum  as  appears  just,  and  may 
reverse  as  to  the  excess  if  the  plaintiff  so  elect. 

This  case  in  principle  fully  covers  the  case  before  us,  and  in 
its  facts  presents  a  weaker  ground  for  the  application  of  the 
rule. 

In  Kasson  a.  Mills  (1852, 8  How.  Pr.,  377),  this  court  (Eighth 
District)  came  to  the  conclusion  that  under  the  former  decisions 
the  County  Court  was  incompetent  to  affirm  in  part,  and  reverse 
in  part,  a  judgment  of  a  justice's  court  rendered  for  entire  darn- 
ages.  They  held,  that  under  the  Code  they  might  reverse  as  to 
some  of  the  parties,  and  affirm  as  to  the  others ;  but  as  to  the 
damages  or  recovery,  the  former  decisions  must  be  upheld.  I 
am  not  satisfied  with  the  result  at  which  the  court  arrived  in 
the  latter  particular,  and  do  not  think,  that  in  that  respect  the 
case  ought  to  be  followed.  The  court  say,  "  It  was  never  claimed 
under  this  or  similar  provisions  (to  give  judgment  as  the  right 
of  the  matter  may  appear),  that  an  entire  judgment,  as  for  dam- 
ages, could  be  reversed  in  part  and  affirmed  in  part.  'If  there 
was  no  evidence  to  support  the  judgment,  it  was  reversed, — if 
there  was  evidence  upon  both  sides — a  mere  conflict  of  evidence 
— the  judgment  was  affirmed."  But  suppose  as  to  a  portion  of 
the  amount  of  the  damages,  it  was  perfectly  clear  that  there  was 
no  evidence  to  support  the  judgment,  and  as  to  the  residue, 
that  it  was  as  clear  that  the  uncontradicted  evidence  supported 
the  judgment  for  that  precise  residue — is  it  not  upon  principle 
proper,  that  as  to  the  former  the  judgment  should  be  reversed, 
and  as  to  the  latter,  affirmed,  more  especially  when  it  appears 
that  it  was  a  mere  mistake  or  inadvertence?  And  as  to  the 
question  of  power,  when  the  statute  says  the  court  may  affirm 
or  reverse  the  judgment  in  whole  or  in  part,  and  as  to  all  or  any 
of  the  parties, — is  it  not  limiting  the  plain  language  of  the  act  to 
say  the  court  shall  not  affirm  only  in  part,  except  where  the 
judgment  is  for  distinct  things,  as  for  damages  and  costs?  If, 
by  entire  damages,  it  is  meant  that  the  evidence  makes  it  im- 
possible to  dissect  the  damages  and  see  with  clearness  how 
much  is  erroneous,  and  how  much  well-founded,  I  assent  to  the 


NEW  YORK.  11 


Fields  a.  Moul. 


correctness  of  the  former  adjudications,  as  applied  to  the  Code 
of  Procedure,  otherwise  not.  I  think  the  power  is  conferred, 
and  the  propriety  and  extent  of  its  exercise  must  be  left  to  the 
enlightened  judgment  of  the  court.  In  the  case  of  Kasson  a. 
Mills  it  may  well  have  been  that  the  power  of  the  County 
Court  was  indiscreetly  and  rashly  exercised,  for  the  judgment 
was  reduced  from  $100  to  $3.36,  and  this  sweeping  modification 
may  have  struck  the  Supreme  Court  in  that  case,  as  a  bold  in- 
novation upon  established  practice. 

In  Farrell  a.  Calkins  (1851,  10  Barb.,  348),  this  court  (Sixth 
District)  held,  that  an  entire  judgment  against  several  defend- 
ants, in  an  action  of  tort,  or  upon  contracts,  cannot  be  reversed 
as  to  one  defendant  and  affirmed  as  to  others.  In  the  annuncia- 
tion of  so  broad  a  principle,  as  applicable  to  the  law  under  the 
Code,  I  think  the  court  erred ;  but  whether  so  or  not,  it  does  not 
touch  that  branch  of  the  statute  which  w$  are  now  considering. 

In  Story  a.  N.  Y.  &  Harlem  R.  R.  Co.  (1851,  6  N.  Y.,  85),  tho 
Court  of  Appeals  held,  that  a  judgment  cannot  be  affirmed  as 
to  part  of  the  amount  recovered,  and  reversed  as  to  the  residue, 
where  a  new  trial  is  ordered,  as  to  the  part  which  is  reversed. 
And  one  of  the  judges  (p.  89)  holds  the  rule  to  be  independent 
of  the  statute,  "  that  where  a  judgment  is  not  entire,  but  for  dif- 
ferent things,  separable  in  their  nature,  and  separated  on  the 
record,  the  Supreme  Court,  under  its  common-law  powers,  may 
reverse  in  part  and  affirm  in  part."  A  learned  note  appended 
to  this  case  reviews  most  of  the  adjudicated  cases,  and  justly 
criticises  the  reasonableness  of  some  of  the  decisions,  especially 
as  applicable  to  the  Code  of  Procedure,  and  comes  to  this 
conclusion  upon  a  citation  of  cases:  "When  a  judgment  ap- 
pealed from  consists  of  distinct  matters,  and  those  matters  are  so 
presented  that  a  final  judgment  may  be  rendered  by  the  appel- 
late court  upon  each,  the  judgment  may  be  affirmed  as  to  part, 
and  reversed  as  to  the  residue."  I  have  no  doubt  of  the  cor- 
rectness of  this  proposition,  and  in  substance  it  covers  the  case 
at  the  bar. 

In  Alexanders.  Hoyt  (1831, 7  Wend.,  89), the  Supreme  Court, 
in  apparent  disagreement  with  some  of  the  reported  cases,  in  the 
case  of  an  entire  judgment  in  the  Common  Pleas  against  four 
defendants,  reversed  it  as  to  one  of  them  and  affirmed  it  as  to 
the  others. 
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In  Geraud  a.  Stagg  (1855,  10  How.  Pr.,  369),  this  whole 
question — on  the  other  branch  of  the  case,  as  to  parties — is 
learnedly  and  ablj  discussed  by  Justice  Woodruff,  then  of  the 
X.  Y.  Common  Pleas ;  and  he  comes  to  the  conclusion  that  a 
judgment  may  be  reversed  as  to  one  defendant  and  affirmed  as 
to  another,  and  that  the  Oode  of  Procedure  has  changed  the 
former  rule  on  this  subject. 

I  think  the  present  case  was  appropriately  disposed  of  by  the 
Ulster  County  Court,  and  that  the  judgment  of  that  court  should 
be  affirmed.  Order  accordingly. 


BRICK'S  ESTATE. 

Surrogate's  Court,  City  and  County  of  New  York  ;  Nov.,  1862. 

SURROGATES'  COURTS,  THEIR  HISTORY  AND  JURISDICTION. — GUAR- 
DIANSHIP, HOW  AFFECTED  BY  WARD'S  MARRIAGE. SURROGATED 

POWER  TO  OPEN  DECREE. — SERVICE  OF  CITATION  ON  INFANT. — 
GUARDIAN  AD  LITEM,  HOW  APPOINTED. — PRESUMPTION  AS  TO 
REGULARITY  OF  APPOINTMENT. — ACCOUNTING  OF  EXECUTOR,  ETC., 
HOW  FAR  CONCLUSIVE. — INFANTS  BOUND  BY  ACCOUNTING  IN  SuR- 
ROGATE'S  COURT. — FRAUD  AND  MISTAKE  AS  A  GROUND  OF  OPEN- 
ING SURROGATE'S  DECREE. 

The  marriage  of  a  female  ward  terminates  the  guardianship  ;  though  it  is  other- 
wise of  the  marriage  of  a  male  ward. 

Hence,  after  the  marriage  of  a  female  ward  she  may  appear,  in  a  proceeding  be- 
fore the  surrogate,  without  such  guardian. 

History  of  the  Surrogates'  Courts,  and  the  courts  which  formerly  possessed  their 
powers,  in  this  State,  traced  from  the  earliest  period. 

The  powers  which  Surrogates'  Courts  possessed  before  the  enactment  of  the  Re- 
vised Statutes,  and  which  are  continued  by  the  provisions  of  2  Rev.  Stat., 
220  ;  as  amended  by  the  Laws  of  1837,  536,  ch.  460,  §  71,— enumerated. 

Though  the  surrogates  have  power,  of  necessity,  in  the  administration  of  justice, 
to  undo  what  they  have  been  induced  to  do  through  fraud,  or  upon  the  suppo- 
sition that  they  had  jurisdiction,  or  on  the  assumption  that  a  party  was  dead 
who  is  living,  or  that  there  was  no  will ;  and  may  open  decrees  taken  by  de- 
fault, or  correct  mistakes,  the  result  of  oversight  or  accident ;  and,  in  this  State, 
may  revoke  the  probate  of  wills  or  letters  of  administration,  or  of  guardianship 
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in  the  cases  provided  for  by  the  statute  ;  yet  where  all  the  parties  in  interest 
were  represented  at  the  hearing,  and  the  court  has  given  its  final  sentence  or 
decree,  it  has  not  the  general  power  of  opening  and  reversing  it  again,  upon  the 
ground  that  it  had  erred  as  to  the  law,  or  had  decided  erroneously  upon  the 
facts. 

Service  of  a  citation  to  a  ward  to  attend  an  accounting  of  the  executor  before  the 
surrogate,  is  properly  made  by  delivering  it  to  the  ward  personally  in  the  pres- 
ence of  the  ward's  legal  guardian. 

If  the  guardian  has  an  interest  adverse  to  the  ward,  a  special  guardian  may  be 
appointed. 

Even  if  the  service  or  the  citation  were  defective,  the  ward's  actual  appearance, 
pursuant  to  it,  before  the  surrogate,  gives  him  jurisdiction  to  appoint  such  spe- 
cial guardian. 

The  surrogate  has  power  to  appoint  a  special  guardian,  or  guardian  ad  litan,  for  a 
minor,  though  over  fourteen  years  of  age,  without  the  consent  of  the  minor. 
This  power  is  incident  to  every  court  of  justice,  whether  of  inferior  or  general 
jurisdiction  ;  and  it  is  recognized,  in  the  case  of  surrogates,  by  2  Rev.  Stat., 
220,  §  1,  subd.  7,  and  the  act  of  1787.  The  provision  of  2  Rev.  Stat.,  150, — 
which  requires  the  ward's  consent, — relates  only  to  the  appointment  of  general 
guardians. 

In  the  absence  of  evidence  to  the  contrary,  the  regularity  of  the  appointment  of 
a  guardian  ad  littm  is  to  be  presumed. 

Although  the  provision  of  2  Rev.  Stat.,  94,  §  65,  declares  a  final  accounting  of  an 
executor  or  administrator  conclusive  as  to  certain  specified  matters,  in  all  tri- 
bunals, it  is  still  conclusive  in  the  Surrogate's  Court,  as  to  all  other  matters,  so 
far  at  least  as  to  the  right  to  compel  a  further  account. 

Such  an  accounting  Is  as  conclusive  against  infants,  as  it  is  against  other  parties. 
Ecclesiastical  or  Surrogates'  Courts  have  not  power,  unless  it  is  conferred  by 
statute,  to  open  a  decree  affecting  an  infant,  after  the  infant  attains  majority. 
It  is  only  in  case  of  bad  faith  on  the  part  of  the  guardian  ad  lilem  or  executor, 
or  fraud  or  surprise  upon  the  court,  that  the  infant  is  entitled  to  have  such  de- 
cree set  aside. 

Where  an  application  on  behalf  of  an  infant  to  open  a  final  accounting,  and  have 
a  reaccounting,  was  made,  but  not  chiefly  on  the  ground  of  fraud,  and  the  ap- 
plication was  not  sustained  on  the  other  grounds,  and  the  evidence  of  fraud 
slight ; — Held,  that  it  should  be  denied  without  prejudice  to  a  renewal  on 
further  evidence  of  fraud. 

Petition  to  open  a  final  accounting  of  the  executor  of  the 
estate  of  Joseph  "W.  Brick,  and  for  a  further  account. 

The  facts,  so  far  as  material  to  the  questions  determined,  are 
stated  in  the  opinion. 

Afr.Stoutenburgh,  and  Murray  Hoffman,  and  Richard  O*  Gor- 
man, for  the  petitioner. 

Cummins,  Alexander  &  Green,  and  Lewis  B.  Woodruff,  op- 
posed. 
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DALY,  First  Judge  of  the  Court  of  Common  Pleas,  Acting 
Surrogate.* — This  is  an  application,  on  behalf  of  an  infant  devi- 
see of  the  testator,  to  open  a  decree  made  by  the  late  surrogate 
upon  a  final  accounting  of  the  acting  executor,  upon  the  ground 
that  many  unjust  and  illegal  charges  were  allowed,  to  the  detri- 
ment and  injury  of  the  petitioner. 

The  petitioner,  who  has  not  yet  attained  her  majority,  is  a 
married  woman.  She  was  a  daughter  of  the  testator,  and  her 
mother  was  appointed  by  the  will  her  testamentary  guardian. 
An  objection  is  taken  that  this  application  must  be  made  by  her 
guardian  and  not  by  herself,  while  on  her  part  it  is  insisted  that 
her  marriage  determined  and  put  an  end  to  the  testamentary 
guardianship  of  her  mother. 

In  several  parts  of  England  the  marriage  of  a  female,  by  local 
usage,  terminated  her  guardianship  (Bohurfs  Customs  of  Lon- 
don, 315 ;  Wilkinson  a.  Bolton,  1  Lev.,  162 ;  S.  C.,  I  Sid.,  250 ; 
T.  Ray,  116),  and  a  provision  to  the  like  effect  was  incorporated 
in  our  colonial  statute  (Act  of  1692,  Laws  of  N.  Y.,  Smith  & 
Liv.  ed.,  15),  but  at  first  the  courts  were  unwilling  to  recognize 
it  as  a  general  rule. 

It  is  said  in  Rolle's  Abridgment  (1  Rolle,  288),  that  if 
baron  and  feme  suffer  a  common  recovery,  and  appear  by 
attorney,  the  feme  being  under  age,  it  is  in  error,  for  she  should 
appear  by  guardian ;  but  the  point  was  doubted  by  two  of  the 
judges. 

In  Freeman  a.  Biddington  (Vent.,  185 ;  2  Lev.,  38  ;  2  Keble, 
878),  which  was  an  action  of  assumpsit  against  baron  and  feme 
on  a  contract  for  wares  by  the  feme  dum  sola,  in  which  they 
both  appeared  by  attorney,  it  was  held  after  judgment  by  two 
of  the  judges,  that  it  was  error, — that  the  wife  should  have  ap- 
peared by  guardian. 

But  in  a  later  case  (Mendes  a.  Mendes,  1  Ves.  Sen.,  90),  it  was 
held,  by  a  very  great  authority,  Lord  Hardwicke,  that  though 
the  marriage  of  a  male  ward  did  not  determine  the  guardian- 
ship, the  marriage  of  a  female  ward  did,  and  he  declared  that 
it  was  so  adjudged  in  the  case  of  Lord  Shaftesbury ;  and  again 
in  Roach  a.  Garvan  (1  Ves.  Sen.,  159),  he  declared  that  the  court 
would  not  appoint  a  guardian  after  marriage. 

*  During  a  vacancy  in  the  office  of  surrogate,  the  Hon.  Charles  P.  Daly,  First 
Judge  of  the  New  York  Common  Pleas,  discharged  the  duties  of  the  office. 
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These  two  latter  cases  are  referred  to  by  Macpherson  in  his 
work  on  Infants  (p.  90),  as  authority  for  the  rule  that  testa- 
mentary guardianship  is  not  determined  by  the  marriage  of  a 
male  ward,  but  that  the  guardianship  of  females  is  determined 
by  their  marriage. 

He  remarks  that  it  is  a  necessary  consequence  of  the  rights 
which  a  husband  acquires  by  marriage  with  regard  to  his  wife's 
person  and  property ;  and  as  the  reason  he  assigns  is  a  satisfac- 
tory one,  I  shall  treat  the  rule  as  established,  and  overrule  this 
objection. 

The  next  objection  goes  to  the  jurisdiction  of  the  court.  It 
is  insisted  that  Surrogates'  Courts  in  this  State  are  courts  of  spe- 
cial and  limited  jurisdiction,  and  if  the  parties  in  interest  have 
been  duly  cited,  and  the  surrogate  has  pronounced  his  sentence 
or  decree,  that  he  has  no  authority  afterwards  to  revoke,  alter, 
or  amend  it,  except  in  certain  specified  cases,  and  that  this  is  not 
one  of  them.  On  the  part  of  the  petitioners,  on  the  other  hand, 
it  is  claimed  that  the  repeal  of  the  provision  in  the  Revised  Stat- 
utes, by  which  the  Surrogates'  Courts  were  limited  to  the  powers 
therein  expressly  enumerated,  has  restored  these  courts  to  every 
authority  which  they  possessed  prior  to  the  revision  of  1829. 
That  they  have  now  the  same  general  powers  which  the  ecclesi- 
astical or  spiritual  courts  of  England  exercised  in  testamentary 
matters,  and  in  cases  of  intestacy,  and  can,  after  decree  or  sen- 
tence pronounced,  give  the  same  species  of  equitable  relief, 
if  mistakes  or  errors  have  been  committed  or  injustice  has  been 
done,  which  may  be  had  in  a  court  of  equity  after  a  decree  has 
been  rendered. 

In  the  Revised  Statutes  the  powers  conferred  upon  Surrogates' 
Courts  were  specifically  defined,  and  it  was  declared  that  the 
powers  therein  enumerated  should  be  exercised  in  the  cases  and 
in  the  manner  prescribed  by  the  statutes  of  the  State,  and  in  no 
other,  and  that  no  surrogate  should,  under  pretext  of  incidental 
power  or  constructive  authority,  exercise  any  jurisdiction  what- 
ever not  expressly  given  by  some  statute  of  the  State.  (2  Rev. 
Stat.,  220,  §  1.) 

In  recommending  this  very  stringent  provision  for  adoption, 
the  revisors  in  their  notes  said  that  the  jurisdiction  of  surrogates 
was  very  undefined,  and  might  give  rise  to  most  serious  ques- 
tions ;  that  the  foundation  of  the  authority  exercised  by  the 
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colonial  governors,  and  its  extent,  were  questions  which  had  al- 
ready much  agitated  the  courts ;  that  the  idea  was  entertained 
by  some  that  these  courts  possessed  all  the  powers  and  jurisdic- 
tion of  the  Ecclesiastical  Courts  of  England,  and  that  their  own 
researches  had  satisfied  them  that  a  clear  and  distinct  limitation 
of  the  powers  of  these  tribunals  was  very  necessary,  and  that 
they  had  accordingly  attempted  it  by  an  enumeration  of  the 
powers  conferred. 

This  restriction  proved  to  be  a  very  unwise  one.  The  appre- 
hensions which  led  to  it  were  more  imaginary  than  real.  The 
effect  of  it  was  to  create  questions  of  doubt  and  difficulty,  and 
to  embarrass  the  surrogates  in  the  exercise  of  their  ordinary 
duties.  It  was  consequently  repealed  in  1837.  (Laws  of  1837, 
536,  ch.  460,  §  71.)* 

The  effect  of  this  repeal  came  under  consideration  in  the 
Court  of  Appeals,  in  the  late  case  of  Sipperly  a.  Baucos,  De- 
cember term,  1861 ;  and  it  was  there  held  by  the  judge  who 
delivered  the  opinion  of  the  court,  Mr.  Justice  James,  that  the 
effect  of  it  was  to  restore  to  these  courts,  except  where  they 
were  particularly  restricted  by  statutory  enactments,  the  same 
powers  substantially  which  they  possessed  before  the  Revised 
Statutes,  together  with  those  powers  which  were  incidental  and 
necessary  to  enable  them  to  discharge  the  duties  imposed  upon 
them. 

The  question  then  arises,  what  were  the  powers  vested  in  these 
courts  before  the  Revised  Statutes  ? 

This  is  now  a  matter  of  great  practical  importance  in  this 
court,  as  questions  analogous  to  the  one  now  under  considera- 
tion may  constantly  arise  hereafter.  Mr.  Justice  James,  in  Sip- 
perly a.  Baucos  (supra),  says  that  before  the  Revised  Statutes 
the  powers  and  jurisdiction  of  these  courts  were  undefined,  that 
the  Jaw  respecting  them  and  the  subjects  of  their  cognizance 
were  defective,  ambiguous,  and  irreconcilable,  and  the  practice 
and  decisions  uncertain  and  contradictory.  This  is  in  conso- 
nance with  the  opinion  expressed  by  the  revisers  ;  and  that  such 
an  impression  should  prevail  is  very  natural,  as  the  whole  sub- 
ject has  hitherto  been  involved  in  a  great  deal  of  obscurity. 

*  The  amendment  of  1837,  substituted,  for  the  clause  above  referred  to,  these 
words:  "  Which  powers  shall  be  exercised  in  the  cases  and  in  the  manner  pre- 
scribed by  the  statutes  of  this  State." 


NEW  YOEK. 


Brick's  Estate. 


This  impression  is,  however,  erroneous.  The  jurisdiction  of 
these  courts,  before  the  Revised  Statutes,  was  exactly  defined, 
but,  as  the  revisors  found,  exceedingly  difficult  to  ascer- 
tain. Its  history  was  very  complicated,  for  it  had  undergone 
many  mutations  and  changes,  and  as  there  were,  especially  dur- 
ing the  colonial  period,  other  tribunals  exercising  co-ordinate 
and  additional  powers,  the  whole  subject  became  so  inter- 
mingled that,  without  knowing  exactly  what  was  conferred 
upon  these  other  tribunals,  it  was  impossible  to  distinguish  what 
the  surrogates  did,  and  what  they  did  not,  possess.  The  infor- 
mation necessary  to  explain  it  is  now  to  be  gathered  from  a  long 
series  of  manuscript  records,  from  contemporary  colonial  docu- 
ments, some  of  which  have  been  published  and  others  not,  and 
from  early  colonial  statutes — with  all  of  which  I  had  occasion 
some  years  ago  to  become  familiar,  which  will  enable  me 
to  separate  this  hitherto  entangled  subject,  and  show  exactly 
what  powers  were  vested  in  the  surrogates ;  but  to  do  so  it  will 
be  necessary  to  trace  the  course  of  this  jurisdiction  from  the 
earliest  period  of  our  colonial  history  to  the  passage  of  the  Re- 
vised Statutes. 

When  the  colony  of  New  York,  or,  as  it  was  then  called,  New 
Amsterdam,  was  settled  by  the  Dutch,  all  judicial  power  was 
vested  in  a  council  composed  of  the  director- general,  the  vice- 
director,  and  the  schout  fiscal.  (1  Col.  DOG.  of  N.  I7".,  160.) 
Afterwards  a  court  was  established  of  which  the  vice-director 
was  the  presiding  judge,  having  associated  with  him  members 
of  the  council,  and  in  which  the  governor  or  director-general 
himself  occasionally  presided.  Before  this  tribunal  all  matters 
pertaining  to  succession  of  estates,  whether  real  or  personal, 
were  disposed  of  according  to  the  Dutch  Roman  Law,  the  cus- 
tom of  Amsterdam,  and  the  law  of  Aasdom.  (The  Vertoogh,  or 
Remonstrance  of  New  Netherlands,  translated  by  Dr.  O'Cal- 
laghan,  30,  59 ;  1  Col  Doc.,  160  ;  4  Doc.  History  of  N.  Y.,  69 ; 
Daly's  Historical  Sketch  of  the  Judicial  Tribunals  of  New 
York  from  1623  to  1846,*  6,  8,  9 ;  2  CPCallagharfs  History  of 
New  Netherlands,  24-31 ;  Albany  Records,  20-61.) 

On  the  establishment  of  the  Court  of  Burgomasters  and  Sche- 

*Thig  valuable  monograph  will  be  found  prefixed  to  E.  D.  Smith's  Common 
Pleas  Reports,  vol.  i.,  p.  xvii. 
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pens  in  1653,  jurisdiction  of  all  such  matters  was  transferred 
to  it,  with  a  right  of  appeal  to  the  Governor  and  Council.  Be- 
fore this  court,  wills  were  admitted  to  probate,  letters  of  admin- 
istration granted,  curators  appointed  to  take  charge  of  the  es- 
tates of  widows  and  orphans,  executors  and  administrators  were 
compelled  to  account,  and  distribution  was  decreed.  As  these 
duties,  however,  interfered  very  much  with  the  ordinary  busi- 
ness of  the  court,  a  Court  of  Orphan  Masters  was  established  in 
1665,  which  had  the  power  to  grant  letters  of  administration,  to 
appoint  guardians,  and  to  regulate  estates  in  all  cases  where  it 
was  not  specifically  excluded  from  so  doing  by  the  words  of 
the  testator's  will.  (Records  of  the  Court  of  Burgomasters  and 
Schepens,  vols.  I.- VI. ;  Lachaire  <&  Van  Veen's  Manuscript 
Notarial  Registers  or  Protocols,  in  N.  Y.  Common  Council 
Records  ;  Daly's  Judicial  Tribunals,  17,  18;  Street's  Council 
of  Revision  of  the  State  of  N.  Y.,  20.) 

After  the  conquest  of  the  province  by  the  English  in  1664, 
the  Court  of  Burgomasters  and  Schepens  was  changed  into  the 
Mayor's  Court,  a  name  by  which  it  was  known  for  one  hundred 
and  forty-six  years  afterwards,  until  the  present  name  was  given 
of  the  Court  of  Common  Pleas.  For  some  years,  under  the 
English  rule,  it  continued  to  exercise  the  same  functions  as  be- 
fore, its  proceedings  being  conducted  in  the  Dutch  language. 
The  Court  of  Orphan  Masters  was  discontinued,  and  the 
Mayor's  Court,  for  a  long  period  after  its  proceedings  were  con- 
ducted in  English,  exercised  the  same  jurisdiction  in  respect  to 
testamentary  matters,  and  intestate  estates  of  persons  dying 
within  the  city,  as  it  or  the  Court  of  Orphan  Masters  had  exer- 
cised previously,  with  some  modifications  and  restrictions. 
(Records  of  Mayor's  Court;  Records  of  Wills  in  N.  Y.  Com- 
mon Pleas  Court,  vols.  I.  and  II.  ;  Daly's  Jud.  Tribunals,  25, 
26.) 

When  the  government  of  the  province  was  committed  to 
Gov.  Nicolls,  by  James  II.,  then  Duke  of  York,  a  body  of  laws 
was  framed  for  its  government,  afterwards  known  as  "The 
Duke's  Laws,"  and  this  code,  with  such  additions  as  were  made 
to  it  by  the  Governor  and  Council,  or  at  the  annual  sitting  of 
the  Court  of  Assize,  the  written  instructions  received  by  the 
governors  from  the  home  government,  the  principles  of  the 
common  law,  together  with  certain  usages  and  customs  derived 
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from  the  Dutch,  constituted  the  law  of  the  province,  until  the 
sitting  of  the  first  Legislative  Assembly,  in  1683. 

By  the  Duke's  Laws,  a  constable  and  two  overseers  were 
required  to  proceed  to  the  house  of  a  deceased  person,  forty- 
eight  days  after  the  death,  and  inquire  respecting  his  estate,  and 
whether  he  had  left  any  will.  They  were  required,  further,  to 
make  an  inventory  of  his  effects,  appraise  the  value,  and  make 
a  return  of  their  proceedings,  under  oath,  to  the  next  Court  of 
Sessions. 

The  province  was  divided  into  three  ridings,  and  in  each  of 
these  ridings  there  was  a  Court  of  Sessions,  composed  of  the 
justices  of  peace  living  within  the  riding,  which  was  held  twice 
a  year.  The  probate  of  wills,  the  granting  of  administration  in 
cases  of  intestacy,  the  final  accounting  of  executors  and  admin- 
istrators, together  with  such  compulsory  measures  as  were  ne- 
cessary to  compel  it,  the  removal  of  executors,  the  distribution 
of  estates,  and  the  appointment  of  guardians,  took  place  in  the 
first  instance  before  the  Court  of  Sessions,  except  in  the  city  of 
New  York,  where  the  same  jurisdiction  was  exercised  by  the 
Mayor's  Court.  If  the  estate,  however,  exceeded  £100,  all  pro- 
ceedings upon  the  probate  of  wills,  and  all  records  in  cases  of 
administration,  had  to  be  transmitted,  duly  certified,  to  the  office 
of  the  secretary  of  the  province  in  the  city  of  New  York,  where 
they  were  required  to  be  recorded,  and  where  letters  testamen- 
tary and  of  administration  in  such  instances,  and  the  final  dis- 
charge of  executors  or  administrators,  which  was  called  a  quietus, 
were  granted  by  the  governor  under  the  seal  of  the  province. 
The  proof  and  all  proceedings  took  place  in  the  first  instance 
before  the  Court  of  Sessions  or  the  Mayor's  Court,  and  the 
court  gave  its  judgment  or  opinion,  which  was  transmitted  to 
the  governor  under  the  certificate  of  one  of  the  justices  and  the 
clerk,  and  the  act  of  the  governor  \vas  simply  a  formal  ratifica- 
tion by  the  granting  of  letters  or  of  discharges.  In  some  in- 
stances the  governor  gave  his  judgment  upon  the  construction 
of  a  will,  and  Governor  Andre  granted  letters  without  any  pro- 
ceeding in  court,  but  these  were  exceptional  instances  and  of 
rare  occurrence.  In  all  proceedings  before  them,  the  Court  of 
Sessions  had  the  power  of  granting  a  rehearing,  or,  as  it  was 
called,  a  "review,"  and  upon  such  review  might  in  their  dis- 
cretion admit  new  evidence — a  power,  however,  which  was  not 
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continued  in  the  courts  which  succeeded,  in  1691,  to  the  civil 
jurisdiction  of  these  tribunals.  (The  Duke's  Laws;  Collection 
of  the  N.  Y.  Historical  Society,  vol.  L,  315,  404,  412,  415 ; 
Records  of  Wills  in  2T.  Y.  Surrogate's  Office,  lib.  I.,  1,  3,  10, 
19,  21,  28,  31,  38,  41,  67,  90,  91,  105,  190,  195,  270,  283,  355, 
376,  377,  442 ;  lib.  II.,  29 ;  lib.  III.,  191 ;  lib.  IV.,  129  ;  Book 
of  Inventories,  vol.  L,  1,  5  ;  Daly's  Jud.  Trib.,  23-30  ;  2  Rev. 
L.  0/1813,  app.  Y.) 

This  state  of  things  continued  until  1686.  In  the  letter  of 
instructions  transmitted  in  that  year  to  Governor  Dongan,  he 
was,  among  other  things,  directed  to  see  that  the  ecclesiastical 
jurisdiction  of  the  Archbishop  of  Canterbury  should  take  place 
in  the  province,  "as  farr  as  conveniently  may  bee,"  except 
the  collating  of  benefices,  the  granting  of  marriage  licenses,  and 
the  probate  of  wills,  which  were  reserved  to  the  governor  ;  and 
in  a  simiilar  letter  of  instructions  to  Sloughter,  in  1689,  the  ec- 
clesiastical jurisdiction  of  the  Bishop  of  London  was  added. '  (3 
Col.  DOG.,  372,  688,  820.)  The  ecclesiastical  jurisdiction  of  the 
Bishop  of  London,  so  far  as  it  related  to  testamentary  matters 
or  the  administration  of  the  estates  of  intestates,  was  limited 
to  cases  where  the  effects  of  the  deceased  were  exclusively 
within  the  bishop's  diocese,  and  the  jurisdiction  was  exercised 
by  a  court  held  in  the  diocese  by  the  bishops,  commissary,  or 
surrogate ;  but  if  the  deceased  had  left  effects  in  more  than 
one  diocese,  then  the  Archbishop  of  Canterbury  had  exclusive 
jurisdiction,  and  the  matter  was  heard  before  his  delegate  in 
the  Prerogative  Courts,  of  which  there  were  two,  the  preroga- 
tive offices  at  York  and  Canterbury.  (Aylijfs  Parergon  Juris 
Canonici  Anglicana,  192,  534,  Lond.,  1726  ;  Gibson's  Codex, 
465,  471,  472,  478 ;  Godolphirfs  Orphans'  Legacy,  106 ;  4 
Inst.,  335  ;  Williams  on  Ex.,  248,  4  Lond.  ed.) 

After  these  instructions  were  received,  a  change  took  place 
in  the  course  of  procedure.  The  Courts  of  Sessions  and  the 
Mayor's  Court  continued  to  exercise  the  same  functions  as  be- 
fore, but  the  governor  or  the  secretary  of  the  province  also 
took  proof  of  the  execution  of  wills  and  of  the  inventory  and 
appraisement  of  estates ;  and  in  1691,  under  the  administration 
of  Lieut-governor  Ingoldsby,  a  clause  was  inserted  in  all  let- 
ters testamentary  or  of  administration,  that  the  granting  of  such 
letters,  the  hearing  of  accounts,  the  reckoning  of  administration, 
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and  the  granting  of  the  final  discharge,  belonged  to  the  gover- 
nor, and  not  to  any  inferior  judge.  If  a  will  was  proved  before 
the  secretary,  he  annexed  a  certificate  that  "  being  thereunto 
delegated,"  the  will  had  been  duly  proved  before  him  ;  and  an 
authentication,  in  the  name  of  the  governor,  in  the  form  that 
continued  in  use  down  to  the  Revised  Statutes,  that  the  will  had 
been  "  proved,  approved,  and  allowed,"  under  the  prerogative 
seal,  was  annexed,  and  the  whole  was  recorded  in  the  secreta- 
ry's office — the  validity  of  the  record  being  attested  by  his  sig- 
nature. In  this  way  a  distinct  department  grew  up  in  the  sec- 
retary's office,  which  took  the  name  of  the  Prerogative  Office,  and 
the  records  connected  with  it  the  name  of  the  Registry  of  the 
Prerogative,  and  by  1691,  the  whole  became  distinguished  by 
the  judicial  appellation  of  the  Prerogative  Court.  (Records  of 
Wills  in  N.  T.  Surrogate's  Office  from  1683  to  1690  and  1691, 
182,  229.) 

The  Legislative  Assembly  which  was  convened  in  1683,  hav- 
ing been  established,  was  again  reinstated  in  1691,  and  at  its 
second  session,  in  1692,  an  act  was  passed  (Laws  of  N.  Y.from 
1691  to  1751,  Smith  &  Livingston's  ed.,  I.,  15),  by  which  it 
was  declared  that  the  probate  of  all  wills  and  letters  of  adminis- 
tration should  thenceforth  be  granted  by  the  governor,  or  such 
person  as  he  should  delegate,  under  the  seal  of  the  Prerogative 
Office ;  that  all  wills  in  the  counties  of  Orange,  Richmond, 
Westchester,  or  Kings,  should  be  proved  in  New  York  before 
the  governor  or  his  delegate,  and  in  the  remote  counties  in  the 
Courts  of  Common  Pleas — tribunals  which  had  been  created  in 
each  county  by  an  act  of  the  previous  session ;  and  where  the 
proof  was  taken  in  the  Courts  of  Common  Pleas,  it  was  required 
to  be  certified  under  the  hand  of  the  judge  and  clerk  to  the  sec- 
retary's office  in  New  York,  where  probate  was  granted.  Where 
the  estate  was  under  £50,  the  Courts  of  Common  Pleas  were 
authorized  to  admit  the  will  to  probate,  or  to  grant  letters  of 
administration,  and  from  their  decision  an  appeal  was  allowed 
to  the  governor,  or  to  the  person  he  might  delegate  to  act  for 
him.  How  tais  jurisdiction  was  then  understood  appears  from 
a  letter  written  the  year  following  by  Clarkson,  the  secretary  of 
the  province,  to  the  Lords  of  Trade.  (Col.  Doc.,  IV.,  28.)  "The 
governor,"  he  says,  "  discharges  the  place  of  the  ordinary  (the 
bishop)  in  granting  administration  and  in  proving  wills,  and 
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the  secretary  of  the  province  acts  as  registrar."  The  secretary 
of  the  province  was  an  officer  independent  of  the  governor, 
holding  his  appointment  from  the  Crown,  the  duties  of  which 
he  discharged  chiefly  through  a  deputy.  Governor  Fletcher, 
immediately  after  the  passage  of  this  act,  in  1692,  appointed 
this  deputy  his  delegate,  and  he  took  proof  of  wills,  which  were 
afterwards  approved  and  allowed  in  the  name  of  the  governor. 
In  1702,  Lord  Cornbury  appointed  as  his  delegate  a  Dr.  Budges, 
who  was  afterwards  chief-justice  of  the  province.  The  proof  of 
wills  was  then  taken  before  him,  and  upon  his  certificate  letters 
were  granted,  by  the  deputy  secretary,  in  the  name  of  the  gover- 
nor. Before  Dr.  Budges  also,  executors  and  administrators 
were  sworn  faithfully  to  execute  their  trust ;  the  renunciation 
of  executors  was  formally  made  before  him,  and  he  took  proof 
of  inventories.  This  gentleman  was  a  man  of  legal  acquire- 
ments, and  had  received  in  England  the  degree  of  doctor  of 
laws,  and  he  was  the  first  in  the  province  to  make  use  of  the 
title  of  surrogate,  adding  it  after  his  signature  to  all  documents. 
(Bee.  of  Wills,  YIL,  3, 64, 87, 93, 129, 169, 212.)  Dr.  Budges  hav- 
ing been  appointed  chief-justice,  Cornbury  appointed  the  depu- 
ty secretary  his  delegate,  and  this  officer,  with  the  exception  of 
a  few  interruptions  or  changes,  continued  to  act  as  the  gover- 
nor's delegate  down  to  the  time  of  the  Revolution.  The  pro- 
vision in  the  act  of  1692,  which  required  all  wills  in  the  counties 
named  to  be  proved  in  New  York  before  the  governor  or  his 
delegate,  was  found  to  be  exceedingly  onerous.  Travelling 
then  was  very  difterent  from  what  it  is  no\v,  and  to  bring  wit- 
nesses in  all  such  cases  to  New  York  was  attended  with  difficulty 
and  expense.  In  view  of  this  inconvenience,  Cornbury,  acting 
upon  the  previous  precedent  of  Ingoldsby,  and  giving  what  was, 
perhaps,  an  allowable  construction  to  the  act  of  1692,  commis- 
sioned delegates  to  act  for  him  in  all  of  these  counties ;  and  at  a 
later  period  under  future  governors,  delegates  were  appointed  for 
the  more  remote  counties.  (Rec.  of  Wills,  VIL,  212,  476,  489; 
VIL,  18, 19 ;  XII.,  187, 199;  XIIL,  891 ;  Book  of  Commissions, 
III.,  473 ;  Y.,  235,  412,  418,  420 ;  VI.,  4.)  At  the  same  time 
a  local  delegate  was  appointed  for  the  city  and  county  of  New 
York,  distinct  and  apart  from  the  secretary  of  the  province  or 
deputy  secretary,  who  were  also  commissioned  to  act  as  dele- 
gates. In  fact  an  attempt  was  made  to  carry  out,  in  con- 
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formity  with  the  instructions  that  accompanied  the  governor's 
commission,  the  distinct  jurisdictions  in  England  by  the  com- 
missary of  the  bishop  diocesan,  and  the  ordinary  or  delegate  of 
the  Archbishop  of  Canterbury ;  or  what  was  then  known  as  the 
Court  held  by  the  Commissary  of  the  Bishop,  and  the  Prerogative 
Court,  held  by  the  delegate  of  the  archbishop  or  metropolitan. 
(Gibson's  Codex,  465, 1035.)  If  the  deceased  had  at  the  time  of 
his  death  effects  in  more  than  one  county,  or  as  the  official 
documents  expressed  it,  "  goods,  chattels,  and  credits  in  divers 
places  within  the  province,"  then  the  governor  exercised  exclu- 
sive jurisdiction.  The  will  was  proved  before  his  delegate  in 
the  Prerogative  Court.  Letters  were  issued  in  the  name  of  the 
governor  under  the  Prerogative  seal,  attested  by  the  signature 
of  the  secretary  or  the  deputy  secretary,  and  the  whole  was  re- 
corded in  the  registry  of  the  Prerogative  Court.  If  the  de- 
ceased, however,  had  effects  only  in  one  county,  then  the  will 
was  proved  before  the  local  delegate  of  that  county.  He  gave  a 
certificate  of  the  fact,  and  the  will  was  then  taken  to  the  Regis- 
trar's Court,  where  it  was  approved  and  allowed,  letters-testa- 
mentary were  granted  in  the  name  of  the  governor,  the  seal  of 
the  Prerogative  was  affixed,  and  the  whole  was  recorded  in  the 
registry  of  the  court.  Letters  of  administration  could  «»efr  be 
obtained  only  in  the  Prerogative  Court.  By  the  act  of  22, 
23  Car.  II.  (cap.  10),  administrators  were  required  to  exhibit 
under  oath  an  inventory  of  the  personal  estate  of  the  deceased, 
in  the  registry  of  the  court  that  granted  letters ;  to  make  a  true 
and  just  account,  also  under  oath,  to  the  court,  of  their  adminis- 
tration, by  the  day  fixed  in  their  bond,  which  was  not  less  than 
a  year;  their  accounts  were  to  be  examined  and  allowed  in 
that  court,  and  they  bound  themselves  to  pay  to  such  persons 
as  the  judge  of  that  court  should  limit  or  appoint.  This  juris- 
diction in  the  colony  was  vested  in  the  Prerogative  Court,  ex- 
ecutors and  administrators  accounted  before  it,  and  the  decree 
upon  final  distributions  was  made  there.  It  had  the  power  to 
issue  citations  to  compel  the  attendance  of  witnesses,  and  it 
heard  appeals,  where  probate  or  administration  was  granted  by 
the  Court  of  Common  Pleas ;  in  addition  to  which  it  exercised 
a  jurisdiction  more  especially  ecclesiastical,  such  as  the  grant- 
ing of  marriage  licenses,  licenses  to  schoolmasters,  and  in  tak- 
ing proof  of  the  due  installation  of  clergymen.  (Rec.  of  Wills 
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inN.  T.  Surr.  Office,  H,  39, 104, 107;  III,  149 ;  IV.,  129, 182, 
213,  221,  230,  250,  328 ;  Y.,  286,  333 ;  VI.,  1 ;  VII.,  474,  484, 
491 ;  VIE.,  18, 19 ;  XII,  197, 199 ;  XIII.,  891 ;  XXVIIL,  106 ; 
Book  of  Invert.,  L,  5;  Rec.  of  Admin.,  L,  2;  N.  Y.  Col.  Doc., 
VH,  830 ;  VIIL,  322,  413 ;  N.  T.  Rec.  of  Marr.,  Albany, 
1860;  MaunseWs  Annals  of  Albany,  III.,  327;  IV.,  16.) 

The  delegate  who  represented  the  governor  in  this  court,  or, 
as  he  might  be  called,  the  general  delegate,  was  either  the  sec- 
retary of  the  province  or  the  deputy  secretary — generally  the 
latter.  He  was  empowered  by  his  commission  to  admit  wills 
to  probate,  to  grant  letters  of  administration,  and  for  that  pur- 
pose might  "  affix  the  prerogative  seal  of  the  province  thereto, 
without  any  further  fiat  or  allowance."  (Book  of  Corns.,  V.,  62.) 

No  such  general  powers  were  conferred  on  the  local  dele- 
gates. They  were  authorized  by  their  commissions  to  take 
proof  of  the  execution  of  any  will  made  by  a  person  residing  in. 
their  county,  to  swear  executors  or  administrators  that  they 
would  faithfully  execute  their  trust,  or  that  the  inventories  or 
accounts  to  be  exhibited  by  them  in  the  Prerogative  Court 
were  true,  and  to  supervise  the  estates  of  intestates.  This 
power  of  supervising  the  estates  of  intestates  was  in  con- 
sequence of  a  clause  in  the  act  of  1692,  which  provided,  that 
where  any  person  died  intestate,  two  freeholders  of  the  town, 
to  be  annually  elected,  should  inquire  into  the  real  and 
personal  estate  of  the  deceased,  and  make  an  inventory  of  it, 
and  return  it,  under  oath,  to  the  person  in  the  county  delegated 
by  the  governor  to  supervise  the  estates  of  intestates ;  that  the 
persons  delegated  should  cause  the  goods  and  chattels  to  be 
sold,  retaining  the  proceeds  for  those  who  should  appear  and 
have  a  right  to  claim  them ;  and  that  if  the  deceased  left 
orphans,  and  there  was  no  widow  or  next  of  kin,  that  the  per- 
son so  delegated  by  the  governor,  should  have  the  administra- 
tion and  care  of  the  intestate's  estate,  and  the  guardianship 
of  the  persons  and  estates  of  the  orphans,  until  they  are  married 
or  reach  the  age  of  twenty-one  ;  a  provision  that  was  superseded 
and  became  inoperative  by  subsequent  legislative  enactments. 
(Book  of  Commissioners,  III.,  473.)  "With  the  exception  of  this 
provision,  the  powers  of  these  legal  delegates  were  not  much 
greater  in  fact  than  that  of  commissioners  of  deeds  in  our  day. 
They  did  little  else  except  to  administer  formal  oaths,  for  if  any 
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contest  arose  upon  the  execution  of  a  will,  it  was  settled  either 
in  the  Prerogative  Court,  from  which  alone  letters  could  issue, 
or  in  the  courts  of  record  where  it  had  to  be  proved  in  what 
was  then  called  the  solemn  form  per  testes,  to  make  it  binding 
upon  real  estate.  At  first,  these  local  delegates  bore  only  the 
name  of  delegates,  but  about  1746  they  began  to  assume  the 
title  of  surrogates,  and  were  so  designated  thereafter,  in  their 
commissions.  There  were  thus,  as  in  England,  a  local  and  a  gen- 
eral tribunal,  with  this  distinction,  however,  that  the  local  tribunal 
here  was  much  more  limited  in  its  powers ;  and  further,  by  the  fact, 
that  its  judicial  acts,  such  as  taking  the  proof  of  wills,  had  to  be 
approved  and  ratified  under  the  seal  of  the  Prerogative  Court. 

In  174:3  an  act  was  passed  for  the  more  speedy  recovery  of 
legacies.  By  this  act  any  person  entitled  to  a  legacy  or  a  resid- 
uary estate  under  a  will,  or  to  any  share  in  the  estate  of  an  in- 
testate, might  bring  an  action  against  the  executors  or  adminis- 
trator, after  it  became  due,  or,  if  no  time  was  fixed  by  the  will, 
after  a  year  had  expired,  to  compel  its  payment,  in  the  Supreme 
Court  or  any  court  of  record,  if  it  amounted  to  more  than  £20, 
or  if  under  that  sum  in  a  Court  of  Common  Pleas ;  and  if  a  plea 
of  want  of  assets  was  put  in,  the  court  was  empowered  to  ap- 
point auditors  to  examine  the  accounts  of  the  executor  or  ad- 
ministrator, who  were  to  report  how  the  account  stood,  and  what 
sum  would  remain  after  the  payment  of  debts,  and  what  pro- 
portion the  plaintiff  was  entitled  to.  The  court  was  empow- 
ered to  correct  any  mistakes  or  errors  in  the  accounts  reported, 
and  for  the  amount  found  to  be  due  the  plaintiff  had  execution, 
which  act  continued  in  force  down  to  the  Revised  Statutes. 
(Laws  of  N.  Y.,  Smith  &  Livingston's  ed.,  I.,  316  ;  Street1 1 
JT.  Y.  Council  of  Revision,  281.)  This  act  and  the  general  ju- 
risdiction exercised  by  the  Court  of  Chancery  in  such  cases,  fur- 
nished a  much  more  effectual  remedy  than  the  Prerogative 
Court  could  afford,  and  the  practice  of  accounting  in  that  court, 
therefore,  fell  into  disuse,  except  when  an  exjecutor  or  adminis- 
trator filed  his  account  with  the  view  of  obtaining  his  discharge, 
and  in  time  the  common-law  courts  were  but  rarely  resorted  to, 
as  the  remedy  in  equity  was  more  efficient  and  better  adapted 
for  adjusting  the  rights  of  all  parties. 

I  have  thus  given,  as  far  as  it  is  now  possible  to  ascertain  it, 
the  exact  jurisdiction  exercised  by  the  Prerogative  Court.  No 
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minutes  of  the  sittings  of  this  court,  if  any  were  ever  kept,  or 
if  it  ever  had  any  regular  sittings,  which  I  very  much  doubt, 
are  to  be  found.*  In  fact,  its  whole  business  was  managed  for 
seventy  years  before  the  Revolution  by  the  secretary  of  the 
province  and  his  deputy,  with  little  interference  on  the  part  of 
the  governor,  and  with  but  little  knowledge  on  their  part  re- 
epecting  it.  In  connection  with  the  registry,  which  the  secre- 
tary claimed  as  a  part  of  his  office,  every  thing  was  done  to 
keep  the  court  exclusively  under  the  control  of  this  officer.  It 
was  entirely  managed  by  his  deputy,  who  fulfilled  many  func- 
tions, which  were  so  mixed  up  as  the  acts  of  one  and  the  same 
person  that  it  was  difficult  even  then  to  distinguish  the  varied 
capacities  in  which  he  acted.  The  precise  character  of  his 
powers  or  those  of  the  secretary,  together  with  the  extent  or  na- 
ture of  the  authority  which  in  virtue  of  the  governor's  preroga- 
tive was  vested  in  the  Prerogative  Court,  were  matters  of  great 
perplexity  then,  and  a  constant  subject  of  complaint  and  re- 
monstrance. (See  Gov.  Moore's  Letter  to  the  Lords  of  Trade, 
and  Gov.  Tryon's  upon  the  same  subject ;  Col.  Doc.,  YIL,  130, 
187,  283,  323.)  One  of  the  last  of  the  secretaries,  Clark,  held 
no  less  than  twelve  distinct  offices,  nearly  all  of  them  connected 
with  the  administration  of  justice,  and  his  deputy,  Goldsbrow 
Banyan,  who  held  that  office  with  but  few  interruptions  from 
1746  to  the  Revolution,  in  addition  to  acting  as  the  general  as- 
sistant of  his  principal,  was  examiner  of  the  Prerogative  Court, 
and  the  local  delegate  for  the  city  and  county  of  New  York, 
while  at  the  same  time  he  fulfilled  the  function  of  general  dele- 
gate, or,  as  Gov.  Tryon  describes  the  office,  acting  as  principal 
surrogate.  A  course  of  management  which  was  designed  to 


•  The  records  belonging  to  it,  and  every  thing  appertaining  to  wills  and  the 
administration  of  estates,  were  carried  to  Albany  during  the  Revolution,  before  the 
evacuation  of  the  city  by  the  American  troops.  An  act  was  passed  in  1799  (2 
Greenleaft  Law  of  N.  Y.,  420),  directing  the  judge  of  the  Court  of  Probate  to  de- 
liver to  the  surrogate  of  the  city  and  county  of  New  York  all  books,  records, 
minutes,  documents,  and  papers,  belonging  to  the  Court  of  Probate  before  the  1st 
of  May,  1807,  in  pursuance  of  which  the  late  Sylvanus  Miller,  who  was  then  sur- 
rogate, went  to  Albany  in  1800,  and  brought  away  every  thing  that  could  then  be 
found.  I  presume  that  if  any  minutes  had  ever  been  kept  of  the  court,  they 
would  have  existed  then,  and  would  have  been  discovered  by  Judge  Miller,  as 
the  chain  of  records  now  here,  and  which  he  arranged  and  classified,  are,  for  the 
whole  colonial  period,  very  complete  and  perfect. — DALY,  J. 
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baffle  all  inquiry  then,  «nd  which  succeeded  in  doing  BO  (see 
Report  of  the  Lords  of  Trade,  N.  Y.  Col.  Doc,,  VIIL,  413), 
was  not  very  easy  to  unravel  afterwards,  and,  therefore,  when 
the  Revolution  hroke  out,  very  confused  ideas  prevailed  as  to 
the  nature  of  jurisdiction  of  this  court,  and  even  as  to  its  name 
— being  sometimes  called  the  Prerogative  Court  and  sometimes 
the  Court  of  Probate ;  a  confusion  of  names  which  led  to  the 
impression  that  these  were  two  tribunals  before  theRevolution, — 
an  impression  which  I  formerly  entertained  (Daly's  Judicial 
Tribunals  of  N.  Y.,  53  ;  Rec.  "of  Com.,  V.,  70,  412,  418  ;  VL, 
201), — whereas  there  was  in  reality  but  one.  The  Legislature,  in 
1778,  meant  to  sweep  away  every  authority  vested  in  this 
court  in  virtue  of  the  prerogative  of  the  colonial  governors,  sup- 
posing it  to  be  greater  than  it  actually  was,  and  to  constitute  a 
court  thereafter  to  be  held  by  a  single  judge,  having  the  same 
jurisdiction  in  testamentary  matters  and  in  cases  of  intestacy, 
to  be  known  as  the  Court  of  Probates ;  and  accordingly  in  an 
act  passed  in  that  year  it  was  declared  that  the  judge  of  the 
Court  of  Probate  should  be  vested  with  the  powers  and  author- 
ity, and  have  the  like  jurisdiction  in  testamentary  matters,  which 
the  governor  of  the  colony  of  New  York,  while  it  was  subject 
to  the  crown  of  Great  Britain,  had  and  exercised  as  judge  of 
the  Prerogative  Court,  or  the  Court  of  Probates  of  the  colony, 
except  the  power  of  appointing  surrogates.  (1  Laws  of  N.  Y., 
Jones  &  Yarick's  ed.,  23.) 

From  this  period  to  1789,  this  new  tribunal,  the  Court  of 
Probates,  continued  to  exercise  the  same  jurisdiction  in  such 
matters  as  the  Prerogative  Court  had  done.  The  proof  of  wills, 
where  the  deceased  had  effects  in  more  than  one  county,  was 
taken  before  the  judge  of  that  court,  and  before  the  surrogate 
where  the  effects  were  exclusively  in  one  county ;  and  in  both 
cases,  the  proof  of  the  will  was  "  approved  and  allowed"  in  the 
name  of  the  People,  before  the  Court  of  Probates,  where  it  was 
recorded,  and  from  which  letters  issued  under  the  seal  of  the 
court,  attested  by  the  signature  of  its  clerk.  Letters  of  admin- 
istration were  also  granted  there,  and  all  inventories  were  tiled 
there.  This  court  held  stated  sittings,  at  regular  periods,  in 
different  parts  of  the  State,  until  1783,  when  it  was  fixed  in  the 
city  of  New  York  until  1787,  after  which  it  was  permanently 
removed  to  Albany,  and  up  to  1797  the  surrogates  of  the  dif- 
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ferent  counties  continued  to  exercise  exactly  the  same  powers 
which  they  did  before  the  Revolution.  (Rec.  of  Wills  in  N.  Y. 
Surrogate's  Office,  XXXII.,  50,  360 ;  XXXIIL,  2,  19,  59,  316, 
421,  438;  XXXIY.,  436;  XXXY.,  290;  XXXVL,  2; 
XXXVIL,  316,  42T ;  XXXIX.,  286,  436 ;  1  Rec.  of  Invento- 
ries, 1 ;  Rec.  ofAdms.,  IV.,  V.,  YL,  YIL) 

In  that  year,  1787,  an  important  change  was  made ;  an  act 
was  passed  (2  Laws  of  N.  Y.,  Jones  &  Yarick's  ed.,  71),  by 
which  the  granting  of  probate  and  of  letters  of  administration 
was  taken  away  altogether  from  the  Court  of  Probates,  except  in 
certain  specified  cases,  and  conferred  upon  the  surrogates  of  the 
different  counties,  from  whose  decision  in  contested  cases  an  ap- 
peal was  allowed  to  the  Court  of  Probates.  This  act  provided 
that  the  governor,  with  the  consent  of  the  council  of  appoint- 
ment, should  commission  a  surrogate  for  every  county  in  the 
State,  and  empowered  each  surrogate  to  take  proof  of  the  last 
wills  and  testaments  of  persons  dying  in  his  county,  or  who  was 
an  inhabitant  of  it  if  he  died  from  home,  to  issue  probate  and 
grant  letters-testamentary  thereon,  or  letters  of  administration 
with  the  will  annexed ;  or  where  such  person  died  intestate  to 
grant  letters  of  administration,  such  letters  to  issue  in  the  name 
of  the  People,  and  to  be  tested  in  the  name  of  the  surrogate,  and 
sealed  with  the  seal  of  his  office.  This  act  further  provided  that 
each  surrogate  should  record  all  wills  proved  before  him,  with 
the  proof  thereof,  and  all  letters-testamentary  or  of  administra- 
tion issued  by  him,  with  all  things  concerning  the  same,  and 
directed  that  when  administration  was  granted  by  him,  that  the 
inventory  should  be  "  exhibited"  in  his  office. 

"Where  persons  died  out  of  the  State,  or  within  it  who  were 
not  inhabitants,  the  act  directed  that  their  will  should  be  proved 
before,  or  administration  of  their  personal  estates  should  be 
granted  by,  the  judge  of  the  Court  of  Probate,  and  in  such  cases 
the  inventory  was  "  exhibited "  in  the  registry  of  that  court. 
This  act  also  gave  the  Court  of  Probates  authority  to  compel 
administrators  to  account  in  cases  of  intestacy,  to  decree  and 
settle  the  order  of  distributions  after  the  payment  of  debts  and 
expenses,  and  to  compel  the  payment  of  the  amounts  so  decreed. 
It  was  empowered,  also,  to  hear  and  determine  all  causes  touch- 
ing any  legacy  or  bequest  in  any  last  will  and  testament,  pay- 
able out  of  the  personal  estate  of  the  testator,  and  to  compel 
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payment  of  it.  This  was  a  provision  virtually  empowering  the 
court  to  call  executors  to  account,  which  was  an  important 
change,  as  before  that  time  probate  or  ecclesiastical  courts  had 
no  power  either  by  the  canon  law,  or  by  statute,  to  compel  ex- 
ecutors to  account.  (Sparrow  a.  Norfolk,  JVby's  ./?.,  28  ;  Gib- 
tori's  Codex,  466,  478.)  Authority  was  also  given  to  the  court 
to  enforce  its  decree  for  the  payment  of  distributive  shares  or 
bequests  or  legacies,  by  execution  against  the  person,  and  by 
the  twentieth  section  of  the  act  it  was  declared  that  "  the  courts 
of  the  said  surrogate  and  the  said  Court  of  Probates,  in  the  mat- 
ters submitted  to  their  cognizance,  respectively,  by  this  act, 
shall  proceed  according  to  the  course  of  the  courts  having,  by 
the  common  law,  jurisdiction  of  like  matters." 

In  1786,  the  Court  of  Probates,  where  the  personal  estate  was 
insufficient  to  pay  debts,  was  empowered  to  order  the  sale  of 
the  real  estate,  and  make  distribution  of  the  proceeds  among 
the  creditors  (1  Greenleafs  Laws,  238),  but  when  the  court  was 
removed  permanently  to  Albany  in  1797  (3  Ib.,  391),  it  was 
found  very  inconvenient  to  resort  thither  in  all  cases  for  that 
purpose,  and  accordingly  in  1799  (Laws  of  N.  jT.,  1799,  An- 
drew's ed.,  724),  an  act  was  passed  conferring  this  power  upon 
the  surrogates  when  the  lands  of  the  deceased  were  exclusively 
in  one  county,  and  by  the  same  act  they  were  authorized  to  ad- 
mit wills  to  probate  or  to  grant  letters  of  administration  where 
persons  died  out  of  the  State,  or  within  it  who  were  not  inhabit- 
ants. 

In  1801  the  surrogates  were  clothed  with  the  same  power  as 
the  judge  of  probate,  to  cite  the  administrators  to  account,  to 
decree  distribution  or  the  payment  of  bequests  and  legacies,  and 
compel  it  by  execution.  (1  Webster's  Laws,  317,  325  ;  Seymour 
a.  Seymour,  4  Johns.  Ch.,  409  ;  Foster  a.  Wilber,  1  Paige,  537 ; 
Dakin  a.  Hudson,  6  Cow.,  221.)  In  1802  they  were  authorized 
to  appoint  guardians  for  infants  as  fully  as  the  chancellor  might 
do  (3  Webst.,  158) ;  in  1806,  to  order  the  admeasurement  of  dower 
of  lands  within  their  county  upon  the  application  of  the  widow, 
the  heirs,  or  the  guardians  of  minors  (Ib.,  316) ;  in  1807,  to  ex- 
ercise powers  as  extensive  as  the  Court  of  Probates  in  ordering 
sale  of  lands  for  the  payment  of  debts  (5  Ib.,  138) ;  in  1810,  to 
order  the  mortgaging  or  leasing  of  the  land  of  testators  or  intes- 
tates for  the  payment  of  debts,  where  any  infants  were  interest- 
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ed ;  and  all  these  laws,  whether  relating  to  the  surrogates  or  to 
the  Court  of  Probates,  were  incorporated  in  one  general  act  in 
the  revision  of  1813,  in  which  act  are  also  embraced  some  other 
general  powers,  such  as  compelling  the  production  of  wills, 
documents,  or  writings,  the  attendance  of  witnesses,  and  the 
power  of  punishing  for  contempts ;  and,  by  an  act  passed  in  the 
same  year,  they  were  authorized  to  complete  the  unfinished 
business  that  might  be  left  by  their  predecessor.  (Laws  of 
1813, 139.) 

In  1819  they  were  empowered  to  confirm  sales  of  real  estate 
ordered  by  them  for  the  payment  of  debts,  and  to  direct  con- 
veyances to  be  made  by  executors  or  administrators.  (Laws 
of  1819,  214.)  In  1821,  to  institute  an  inquiry  respecting  the 
personal  estate  of  intestates  not  delivered  to  the  public  admin- 
istrator nor  accounted  for  in  a  lawful  and  satisfactory  manner, 
by  the  person  into  whose  hands  it  was  supposed  to  have  fallen. 

By  the  act  passed  in  1823,  the  Court  of  Probates  was  abol- 
ished. Its  appellative  jurisdiction  on  appeal  from  surrogates 
was  transferred  to  the  Court  of  Chancery,  and  whatever  other 
jurisdiction  it  possessed  was  by  this  act  vested  in  that  court. 
(Laws  of  1823.) 

From  1823  to  the  passage  of  the  Revised  Statutes,  the  only 
acts  of  a  general  character  relating  to  surrogates  were  acts 
directing  them  to  record  all  letters  testamentary  and  of  admin- 
istration, all  appointments  of  guardians,  and  all  orders  and  de- 
crees upon  the  sales  of  real  estate  made  by  themselves  or  their 
predecessors.  (Laws  0/"1828,  136.) 

It  will  be  seen  as  the  result  of  this  lengthened  examination, 
that  the  powers  conferred  upon  surrogates  were  from  the  begin- 
ning carefully  enumerated  in  the  commission  under  which  they 
were  first  appointed,  and  by  subsequent  legislative  acts ;  that 
what  was  not  granted  to  them  was  vested  before  the  Revolution 
either  in  the  Prerogative  Court,  the  Supreme  Court,  the  Court 
of  Common  Pleas,  and  the  Court  of  Chancery,  and  afterwards 
in  the  Court  of  Probates.  That  when  the  Prerogative  Court 
was  abolished  in  1778,  its  jurisdiction  in  testamentary  matters 
and  in  cases  of  intestacy  was  transferred  to  the  Court  of  Pro- 
bates ;  and  that  when  that  court  was  abolished  in  1823,  that  its 
jurisdiction  was  vested  in  the  Court  of  Chancery.  The  Supreme 
Court  and  the  Courts  of  Common  Pleas  had,  as  has  been  shown 
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under  the  provision  in  the  act  of  1743,  the  power  of  compelling 
executors  or  administrators  to  account  in  actions  brought  to  re- 
cover legacies  or  distributive  shares,  and  wills  of  real  estate 
were  proved  in  the  Supreme  Court  or  the  Court  of  Common 
Pleas  until  the  passage  of  the  Revised  Statutes. 

In  tracing  the  history  of  these  separate  j  urisdictions,  I  regret 
to  have  had  occasion  to  go  into  such  minuteness  of  detail,  but 
it  was  essential  that  the  exact  authority  vested  in  each  tribunal 
should  be  distinctly  shown,  to  take  away  any  foundation  for 
those  "  serious  questions"  of  which  the  revisers  were  so  need- 
lessly apprehensive. 

I  have  pointed  out  all  the  powers  granted  to  surrogates 
throughout  the  whole  course  of  our  colonial  and  State  history 
down  to  the  passage  of  the  Revised  Statutes,  and  that  they  may 
be  taken  collectively,  I  will  recapitulate  them  : 

I.  To  take  proof  of  the  execution  of  last  wills  and  testaments, 
and  to  admit  them  to  probate. 

II.  To  grant  letters  testamentary  and  of  administration. 

III.  To  swear  executors  or  administrators  to  the  truth  of  the 
inventories  and  accounts  exhibited  by  them. 

IV.  To  call  administrators  to  account ;  to  decree  the  just  and 
equal  order  of  distribution  after  the  payment  of  debts  and  ex- 
penses ;  to  compel  administrators  to  observe  and  pay  the  same ; 
and  to  enforce  it  by  execution  against  the  person. 

V.  To  hear  and  determine  any  cause  touching  a  legacy  or 
bequest  in  any  last  will  and  testament ;  to  decree  the  payment 
of  it,  and  to  enforce  it  by  execution  against  the  person. 

VI.  To  order  the  admeasurement  of  dower  upon  the  applica- 
tion of  the  widow,  of  any  heir,  or  of  the  guardian  of  a  minor. 

VII.  To  order  the  sale  of  real  estate  for  the  payment  of  debts 
when  the  personal  estate  was  insufficient,  and  when  the  real 
estate  proved  insufficient  to  divide  the  proceeds  after  the  pay- 
ment of  expenses  proportionally  among  the  creditors ;  to  confirm 
all  such  sales  and  direct  conveyances  to  be  made  by  executors 
or  administrators,  and  to  order  the  mortgaging  or  leasing  of  the 
real  estate  of  any  testator  or  intestate  for  the  same  purpose,  when 
infants  are  interested. 

VIII.  To  appoint  guardians  for  infants  as  fully  as  the  chan- 
cellor might  do. 

IX.  To  record  all  wills  proved  before  them,  with  the  proof 


32  ABBOTTS'  PRACTICE  REPORTS. 

Brick's  Estate. 

thereof,  letters  testamentary  and  of  administration  granted  by 
them,  with  all  things  concerning  the  same,  all  orders  or  decrees 
made  by  them  for  the  sale  of  real  estate,  and  all  instruments, 
writings,  or  documents  of  a  like  nature  left  unrecorded  by  their 
predecessors,  and  to  complete  the  unfinished  business  of  their 
predecessors. 

X.  To  institute  inquiry  respecting  the  personal  estate  of 
intestates  not  delivered  to  the  public  administrator  nor  account- 
ed for  lawfully  by  persons  into  whose  hands  it  was  supposed  to 
have  falleo. 

XL  They  had  authority  to  compel  the  attendance  of  wit- 
nesses, the  production  of  wills,  documents,  or  writings,  and  for 
disobedience  in  such  cases  to  commit  the  party  offending  for 
contempt ;  and  lastly,  in  all  matters  submitted  to  their  cogni- 
zance, they  were  authorized  to  proceed  according  to  the  course 
of  the  court  having  by  the  common  law  jurisdiction  of  such 
matters,  except  so  far  as  they  were  restricted  by  statute  ;  and 
they  had  such  incidental  powers  as  were  necessary  to  carry  those 
which  were  granted  into  effect.  (See  Clows'  Commission,  Rec. 
of  Corns.,  ILL,  473.) 

This  enumeration  embraces  all  that  ever  was  granted  to  them 
down  to  the  passage  of  the  Revised  Statutes.  In  that  revision 
the  jurisdiction  of  the  Surrogates'  Courts  was  considerably 
enlarged,  but  nothing  was  taken  away.  By  the  6th  subdivision 
of  §  1,  title  1,  chap.  2,  Part  III.,  of  the  Revised  Statutes  (2  Rev. 
Stat.,  220),  they  were  "  authorized  to  administer  justice  in  all 
matters  relating  to  the  affairs  of  deceased  persons  according  to 
the  provisions  of  the  statutes  of  the  State."  Now,  all  the  pow- 
ers which  had  ever  been  conferred  upon  the  surrogates  or  Sur- 
rogates' Courts,  from  the  earliest  colonial  period  down  to  this 
revision,  either  in  the  commission  originally  granted  by  the 
governors  or  in  the  colonial  statutes,  were  all  enumerated  in 
statutes  of  the  State,  passed  under  the  State  government,  from 
the  act  of  the  20th  of  February,  1787,  to  the  act  of  the  31st  of 
March,  1828.  There  was  but  one  not  expressly  named,  that  of 
swearing  executors  and  administrators  to  the  truth  of  their  in- 
ventories or  accounts,  but  this  was  embraced  by  the  general 
provision  in  the  act  of  1787,  authorizing  the  Surrogate's  Court 
to  proceed  in  the  matters  submitted  to  their  cognizance,  accord- 
ing to  the  course  of  the  courts  having  by  the  common  law  juris- 
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diction  in  like  matters,  which  courts  always  had  the  power  of 
swearing  executors  or  administrators  to  the  correctness  of  their 
inventories  and  accounts.  (Consefs  Practice  of  Spiritual  Courts, 
ed.  of  1708,  11,  112.)  The  difficulty,  however,  caused  by  the 
Revised  Statutes,  was  the  incorporation  of  the  clause  previous- 
ly referred  to,  declaring  that  no  surrogate  should,  under  pretext 
of  incidental  power  or  constructive  authority,  exercise  any 
jurisdiction  not  expressly  given  by  some  statute  of  the  State, 
and  the  doubt  which  this  produced  was  whether  these  courts 
could  exercise  even  those  incidental  powers,  such  as  adjourning 
from  day  to  day,  swearing  witnesses,  &c.,  which  were  necessary 
to  carry  those  which  were  granted  into  effect.  In  the  early 
commissions  to  the  surrogate,  there  was  a  clause  expressly  re- 
serving to  them  all  such  incidental  powers.  (See  Clows'  Com- 
mission, Rec.  of  Corns.,  III.,  473.)  But  no  clause  of  a  like 
nature  was  contained  in  any  statute  passed  under  the  State 
government,  or  during  the  colonial  period,  and  the  question 
that  was  raised  under  this  very  stringent  provision  was,  whether 
such  incidental  powers  could  be  exercised,  as  they  were  not 
"  expressly  given  by  some  statute  of  the  State."  There  was,  in 
reality,  no  solid  ground  for  this  doubt,  as  they  had  never  been 
taken  away.  They  were,  in  my  judgment,  sufficiently  embraced 
in  the  general  provision  which  I  have  referred  to  in  the  act  of 
1787,  or,  if  they  were  not,  they  followed  as  incidental  to  the 
powers  granted.  If,  however,  there  was  any  ground  for  the 
belief  that  they  had  been  taken  away,  the  repeal,  in  1837,  of 
this  most  unnecessary  provision,  restored  them ;  but  it  restored 
nothing  else,  as  these  courts  had,  by  the  clause  of  the  Revised 
Statutes  which  I  have  quoted,  every  other  power  which  they 
had  previously  possessed. 

Having  now  arrived  at  a  clear  understanding  of  the  exact 
extent  of  the  authority  now  vested  by  law  in  the  Surrogates' 
Courts,  it  remains  to  inquire  how  far  the  authority  which  has 
been  conferred  upon  them  entitles  them  to  revoke,  alter,  or 
change  their  final  acts  or  decrees.  The  only  direct  statutory 
provisions  of  the  kind  are  the  clauses  of  the  Revised  Statutes, 
empowering  them  to  revoke  letters  of  administration  or  of 
guardianship  in  the  cases  specified,  or  to  revoke  the  probate  of 
a  will  upon  a  rehearing,  where  application  is  made  by  next  of 
kin,  within  a  year  after  the  probate  was  granted.  (2  Rev.  Stat.t 
VOL.  XV.— 3. 
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62,  78;  Laws  of  1837,  ch.  460,  §  28;  1846,  ch.  288;  same 
stat.,  3  Rev.  Stat,  5  ed.,  142,  162,  163,  164.)  Whatever  other 
power  they  possess  in  this  respect,  is  derived  from  the  general 
clause  in  the  act  of  1787,  directing  the  Court  of  Probates  and 
the  Surrogates'  Courts  to  proceed  in  the  matters  submitted  to 
their  cognizance,  according  to  the  course  of  the  courts  having 
by  the  common  law  jurisdiction  of  like  matters.  It  has  already 
been  seen,  that  the  Surrogates'  Courts  were  subordinate  to  the 
Court  of  Probates,  and  that  the  jurisdiction  of  that  tribunal 
was  transferred  to  the  Court  of  Chancery,  the  jurisdiction  of 
which  was  afterwards  transferred  to  and  is  now  vested  in  the 
Supreme  Court.  "When  the  act  of  1787  was  passed,  the  courts 
which  had  then,  by  the  common  law,  jurisdiction  analogous  to 
that  of  the  Surrogate's  Court  and  the  Court  of  Probate,  were 
tribunals  in  England  known  by  the  general  appellation  of  the 
Ecclesiastical  or  Spiritual  Courts,  a  jurisdiction  that  was  entire- 
ly swept  away  in  1857,  upon  the  creation  of  a  General  Court 
of  Probate  for  the  whole  kingdom.  (20  &  21  Victoria,  cap.  77.) 

They  were  all  of  them  inferior  courts  of  special  and  limited 
jurisdiction.  (3  Blackst.  Com.,  67 ;  Toman's  Law  Dictionary, 
Courts ;  Paff  a.  Kinney,  1  Bradf.,  4),  and  composed  a  very 
numerous  family,  as  there  were,  at  one  period,  in  England,  no 
less  than  three  hundred  and  eighty  various  probate  jurisdictions. 
(1  Bradf.,  introduction.)  They  were,  nearly  all  of  them,  local 
courts,  known  by  various  names :  Diocesan  Peculiars,  Royal 
Peculiars,  Manorial,  Court  of  Hustings,  Orphans'  Court,  <fec., 
&c.,  many  of  them  having  different  usages  or  modes  of  proce- 
dure, while  some,  like  the  Prerogative  Courts  of  York  and  Can- 
terbury, exercised  in  certain  cases,  throughout  the  kingdom, 
powers  analogous  to  those  of  our  surrogates.  (Gibson's  Codex, 
978,  and  title  XXIV. ;  AyliffJs  Pareregon,  94,  417,  418,  534 ; 
Bohurfs  Customs  of  London,  228.) 

The  tribunals,  however,  whose  powers  and  modes  of  proce- 
dure approached  most  nearly  to  the  courts  held  by  our  surro- 
gates when  this  act  was  passed  in  1787,  and  to  which  it  is  man- 
ifest the  framers  of  this  statute  meant  to  refer,  were  the  courts 
held  in  each  diocese  by  the  commissary  or  surrogate  of  the 
bishop,  and  the  more  general  tribunal  held  by  the  ordinary  of 
the  Archbishop  of  Canterbury,  known  as  the  Prerogative  Court. 

These  courts  were  recognized  by  the  common  law  as  havino- 
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jurisdiction  in  the  matter  of  which  they  took  cognizance,  and 
in  which  they  proceeded  according  to  the  course  of  the  civil 
and  canon  law. 

They  were  not  courts  of  record,  and  never  had  the  broad 
general  powers  to  review  and  correct  their  proceedings  possess- 
ed by  courts  of  that  high  character.  (4  Inst.,  321 ;  3  Blackst. 
Com.,  67 ;  Doran  a.  Dempsey,  1  Bradf.,  490 ;  Corwin  a.  Mer- 
ritt,  3  Barb.,  341 ;  People  a.  Corlies,  1  Sandf.,  228,  247 ;  Dakin 
a.  Hudson,  6  Cow.,  221.)  Still,  as  indispensable  to  the  admin- 
istration of  justice,  they  had  and  exercised,  as  have  the  Surro- 
gates' Courts  in  this  State  to  a  certain  limited  extent,  the  right 
of  revoking  acts  done  by  them,  as  where  a  decree  is  obtained 
by  collusion  or  fraud  (Wilkins  a.  Brunt,  1  Curties  Ecc.  R.,  264  ; 
Toller  on  Exec.,  2  Am.  ed.,  73),  or  where  a  later  will  is  pro- 
duced (Laton  a.  Laton,  1  Hagg.  Ecc.  R.,  683 ;  WentwortfCs 
Office  of  Exec.,  14  ed.,  Ill,  112;  Williams  on  Exec.,  478),  or 
where  after  a  will  is  admitted  to  probate  the  party  supposed  to 
be  dead  appears.  (In  re  Napier,  1  Philhn.  Ecc.  R.,  83.)  They 
could  revoke  letters  of  administration  for  any  just  cause  (Gran- 
eon  a.  Doun,  Skinner,  155 ;  Taylor  a.  Shaw,  3  Jones,  161 ; 
Wms.  on  Exec.,  478,  note  1,  479),  or  correct  mistakes  which 
were  the  result  of  oversight  or  accident  (Sipperly  a.  Baucas, 
1861,  Ct.  of  Appeals,  Dec.  Term ;  Shannessy  a.  Allen,  1  Lee 
Ecc.  R.,  9  ;  Cargill  a.  Spencer,  3  Uagg.  Ecc.  R.,  146) ;  or  where 
through  an  accident  or  mistake  a  decree  was  taken  by  default 
they  might  open  it  and  allow  the  parties  in  default  to  be  heard 
(Pew  a.  Hastings,  1  Barb.  Ch.,  452) ;  or  where  after  a  decree 
for  distribution  had  been  made,  but  before  the  fund  was  actually 
distributed,  a  legatee  not  known  to  be  in  existence  appeared, 
the  decree  might  be  opened  so  as  to  allow  him  to  receive  his  dis- 
tributive share  (Farrell  a.  Smith,  2  Ball  &  B.,  337 ;  2  Rev.  Slot., 
220,  subd.  3,  §  1,  tit.  1,  ch.  2,  part  3) ;  or  where  they  had  acted 
without  acquiring  jurisdiction  of  the  person,  or  where  a  party 
in  interest  had  not  been  cited,  or  where  no  guardian  had  been 
appointed  to  look  after  the  rights  of  an  infant,  they  might  open 
their  decree  and  allow  the  party  affected  by  it  to  be  heard ;  or 
where  an  order  is  actually  made,  but  not  entered  through  mis- 
take or  accident,  they  might  order  it  to  be  entered  nunc  pro 
tune  (Butler  a.  Emmett,  8  Paige,  12) ;  and  generally  might 
vacate  any  act  or  proceeding  done  by  them  which  was  irregu- 
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lar  and  void.  (Trimbleton  a.  Trimbleton,  3  Hagg.  Ecc.  12., 
243;  Skidmore  a.  Davies,  10  Paige,  316;  Yreedenburgh  a. 
Calf,  9  Ib.,  128 ;  Corwin  a.  Merritt,  3  Barb.,  341 ;  Procter  a. 
Wanmaker,  1  Barb.  Ch.,  302;  Bloom  a.  Burdick,  1  Hill,  130.) 

I  have  pointed  out,  so  far  as  it  is  shown  by  the  authority  of 
adjudged  cases,  the  extent  to  which  these  courts  have  exercised 
this  limited  power,  and  the  whole  may  be  summed  up  briefly  in 
the  statement  that  they  may  undo  what  has  been  done  through 
fraud,  or  upon  the  supposition  that  they  had  jurisdiction,  or  on 
the  assumption  that  a  party  was  dead  who  is  living,  or  that  there 
was  no  will;  or  they  may  open  decrees  taken  by  default,  or 
correct  mistakes,  the  result  of  oversight  or  accident,  and  in  this 
State  revoke  the  probate  of  wills  or  letters  of  administration,  or 
of  guardianship  in  the  cases  provided  for  by  statute.  These 
are  all  powers  existing  of  necessity,  and  indispensable  to  the 
administration  of  justice,  under  which  may  be  embraced  any 
other  exercise  of  jurisdiction  of  a  like  nature  or  character. 
But  when,  as  in  this  case,  all  the  parties  in  interest  have  been 
represented  at  the  hearing,  and  the  court  has  given  its  final 
sentence  or  decree,  I  know  of  no  authority  showing  that  these 
courts  have  ever  exercised  the  general  power  of  opening  and 
reversing  it  again,  upon  the  ground  that  they  had  erred  as  to 
the  law,  or  had  decided  erroneously  upon  the  facts. 

No  authority  has  been  cited  by  the  learned  and  experienced 
counsel,  who  has  argued  so  strenuously  for  the  existence  of  the 
right,  and  if  any  could  be  found  I  am  sure  it  would  not  have 
escaped  his  vigilance.  I  have  myself  examined  all  the  works 
relating  to  the  practice  of  ecclesiastical  courts  to  which  I  have 
had  access,  and  which  embraces  Consefs,  Bayous,  Coote's,  Gib- 
son's Codex,  Ayliffds  Pareregon,  Godolphin's  Orphans'  Legacy, 
Codcburn's  Assistant,  The  Clerkts  Instructor,  Swinburne  on 
Wills,  Practice  of  Ecclesiastical  Courts  in  1  Brown's  Civil  and 
Admiralty  Law,  and  Burns''  Ecclesiastical  Law,  and  I  find 
nothing  to  countenance  it,  but  the  contrary.  (Watkins  a.  Bligh, 
1  Curties  Ecc.  R.,  264.) 

There  is  in  ecclesiastical  courts  what  is  known  as  "  rescind- 
ing a  conclusion."  After  the  cause  is  ended  upon  both  sides, 
and  the  court  has  given  its  conclusion  upon  the  facts,  a  motion 
may  be  made  to  it  to  rescind  the  conclusion  and  allow  the 
party  applying  to  submit  additional  evidence.  (Hammerton  a. 
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Hammerton,  2  Hogg.  Ecc.  7?.,  1 ;  on  appeal,  76.,  623 ;  Ingram 
a.  Wyath,  1  Hagg.,  101 ;  Scale  a.  Price,  2  Consistory  R.,  191 ; 
Middleton  a.  Middleton,  2  Ilagg.,  134  ;  Donnellan  a.  Donnel- 
lan,  7J.,  supp.,  144 ;  Cargil  a.  Spence,  /£.,  supp.,  146 ;  Henley 
a.  Doddridge,  /£>.,  146 ;  Shannessy  a.  Allen,  1  Let  Ecc.  7?.,  9.) 

It  is  allowing  the  party  against  whom  the  conclusion  operates 
to  supply  evidence,  the  want  of  which  or  the  insufficiency  of 
which  is  indicated  in  the  opinion  or  conclusion  of  the  judge, 
such  as  when  the  proof  of  the  identity  of  a  particular  party  is 
not  sufficient,  or  there  is  any  other  defect  in  the  proof,  the  want 
of  which  is  pointed  out  by  the  judge,  which  application  is 
granted  or  not,  in  the  sound  discretion  of  the  court.  It  may 
be  made  before  publication  (when  the  depositions  are  complet- 
ed, and  a  day  fixed  for  the  hearing) ;  but  if  made  after,  the 
party  must  show  that  the  facts  came  to  his  knowledge  after- 
wards. (Webb  a.  Webb,  1  Ilagg.  Ecc.  R.,  349.)  It  is,  in  fact, 
analogous  to  the  practice  in  common-law  courts  of  receiving 
additional  evidence  after  the  court  has  indicated  its  intention 
to  nonsuit,  or  of  granting  a  new  trial  after  verdict,  upon  the 
ground  of  newly  discovered  evidence. 

The  course  of  procedure  was  this :  When  the  depositions 
were  completed,  a  day  was  assigned  for  the  hearing.  On  that 
day  the  parties  were  heard,  after  which  the  court  pronounced 
its  sentence  ;  and  the  clerk,  or  one  of  the  writers  of  the  court, 
was  instructed  to  draw  it  up  formally  in  writing,  and  a  day 
was  assigned  for  the  party  against  whom  it  operated  to  show 
cause  why  it  should  not  be  made  definite.  Before  it  was  made 
definite  the  party  might  move  the  court  to  rescind  its  conclu- 
sion, and  receive  additional  evidence,  but  if  no  such  motion 
was  made,  and  on  the  day  assigned  no  cause  was  shown,  or  if 
the  party  failed  to  appear,  after  being  called  three  times,  the 
sentence  became  definite,  and  the  party  had  no  further  remedy 
except  by  appeal  to  a  higher  tribunal — the  time  for  which  was 
limited.  A  decree,  in  the  language  of  Conset,  whether  interloc- 
utory or  definite,  was  final,  and  there  was  "no  hope  of  another 
sentence,  or  other  decree.  It  put  an  end  to  the  thing."  (Con- 
seCs  Practice  of  Spiritual  or  Ecclesiastical  Courts,  ch.  5,  6,  part 
3,  ed.  of  1708 ;  Oughtorfs  Ordo  Judiciorum,  tit.  124  to  131.) 

This  was  the  course  of  procedure  in  these  courts  when  the 
act  of  1787  was  adopted,  and  though  it  was  afterwards  modi- 
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fied  in  some  particulars,  it  underwent  no  change  as  respects  the 
conclusive  and  final  character  of  the  decree  or  sentence.  (3 
Burns?  Eccles.  Law,  Phillimore's  ed.,  207,  211,  217,  218;  1 
Brown's  Civil  &  Admiralty  Law,  Am.  ed.,  451.) 

The  practice  which  prevailed  in  the  Court  of  Chancery,  of 
giving  relief  after  the  decree  was  enrolled,  by  a  bill  of  review 
(O'Brien  a.  'O'Connor,  2  Ball  &  B.,  154 ;  Young  a.  Kelly,  16 
Ves.,  343),  or  of  entering  a  caveat  after  the  decree  was  render- 
ed, but  before  it  was  enrolled,  which  entitled  the  party  dissat- 
isfied with  the  decision  to  petition  for  a  rehearing  upon  the 
certificate  of  counsel,  was  never  adopted  in  the  ecclesiastical 
courts.  There  was,  by  the  canon  law,  the  practice  of  entering 
a  caveat  to  stop  proceedings  when3-  a  question  was  raised  as  to 
admitting  a  will  to  probate,  or  as  to  the  right  of  administra- 
tion, which  it  was  said  stood  in  force  for  three  months,  but  this 
was  a  mere  precautionary  measure  to  prevent  the  ordinary 
from  doing  what  was  wrong,  and  was  not  the  foundation  of  any 
proceeding  to  obtain  a  rehearing  or  the  reversal  of  a  decree  or 
sentence.  (Gibson's  Codex,  778 ;  Godolphirts  Orphans'  Lega- 
cy, Ph.,  2,  c.  33,  §  5 ;  3  Burns'  Eccles.  Law,  Phillimore's  ed., 
224 ;  Trimbleton  a.  Trimbleton,  3  Hagg.  EGG.  R.,  243.) 

There  was,  in  fact,  no  occasion  for  adopting  in  these  courts 
the  practice  which  prevailed  in  chancery,  of  a  bill  of  review, 
or  allowing  a  rehearing,  or  in  the  common-law  courts  of  direct- 
ing a  new  trial,  as  all  that  could  be  procured  in  these  courts  by 
a  bill  of  review,  a  rehearing,  or  a  new  trial,  was  obtained  in  the 
ecclesiastical  courts  by  an  appeal.  The  case  came  up  on  ap- 
peal exactly  as  it  was  presented  to  the  court  below.  The  ap- 
pellate court  could  review  the  facts  as  well  as  the  law.  They 
might  come  to  a  different  conclusion  upon  a  contested  question 
of  fact  from  that  which  was  arrived  at  in  the  tribunal  below, 
and  might,  in  their  discretion,  allow  additional  evidence  to  be 
given.  If  the  probate  of  a  will,  for  instance,  was  reversed  upon 
appeal,  and  the  parties  could  supply  the  evidence  essential  to 
prove  its  due  execution,  the  evidence  was  given,  not  in  the  court 
below,  but  in  the  appellate  court,  and  the  will  was  admitted  to 
probate  there.  (Cockburrfs  Clerk's  Assistant,  Dublin  ed.  of 
1703,  282  ;  1  Brown's  Civil  &  Admiralty  Law,  Am.  ed.,  500  ; 
Hammerton  a.  Hammerton,  2  Hogg.  EGG.  R.,  623 ;  Burgoyne 
a.  Free,  2  Adams  Ecc.  R.,  405 ;  Eagleton  a.  Kingston,  8  Ves., 
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466 ;  Williams  a.  George,  3  Curties  Ecc.  R.,  343 ;  Rochefort  a. 
Nugent,  1  Brawn  P.  C.,  590 ;  Toller's  Law  of  Exec.,  2  Am.  ed., 
75 ;  Jephson  a.  Riers,  3  Knapp,  136.)  In  the  common-law 
courts  it  is  very  different.  There  the  verdict  of  the  jury  upon 
a  contested  question  of  fact  is  conclusive,  and  if  the  judge  be- 
fore whom  the  case  was  tried  has  committed  any  error  of  law 
which  might  possibly  have  influenced  the  verdict,  there  is  no 
remedy  but  to  order  the  cause  to  be  tried  over  again.  What- 
ever, therefore,  could  be  obtained  in  the  Court  of  Chancery  by 
a  rehearing,  or  in  the  common-law  courts,  by  a  new  trial,  was 
obtainable  in  the  ecclesiastical  courts  by  an  appeal ;  and  that 
being  the  remedy,  the  inferior  courts  never  exercised  the  gen- 
eral power  of  reviewing  their  decrees  for  errors  of  law  or  fact. 
The  Surrogate's  Court  here  holds  exactly  the  same  position. 
The  Supreme  Court,  to  which  the  appeal  lies,  may,  if  it  think 
proper,  receive  additional  evidence,  which  it  did  in  the  appeal 
from  this  court,  in  the  case  of  Ferrie  a.  Public  Administra- 
tor (4  £radf.,  28 ;  23  N.  Y.,  90) ;  and  I  am  very  clear,  there- 
fore, upon  the  point,  that  it  cannot  exercise  a  power  not  inci- 
dent to  the  powers  enumerated  in  the  Revised  Statutes,  and 
which  never  belonged  to  the  ecclesiastical  courts  exercising  a 
like  jurisdiction. 

It  is  next  claimed  that  the  surrogate  never  acquired  jurisdic- 
tion of  the  person  of  the  petitioner,  upon  the  ground  that  she 
was  not  cited  in  the  mode  required  by  law.  On  recurring  to 
the  affidavit,  it  appears  that  the  citation  was  served  upon  her  in 
the  presence  of  her  mother,  her  testamentary  guardian ;  that 
she  was  informed,  and  had  full  knowledge  of  its  meaning  and 
effect,  she  being  then  in  her  sixteenth  year, — which  she,  how- 
ever, denies ;  that  she  attended  upon  the  accounting,  and  that 
she  knew  of  the  matters  which  took  place  there,  which  she  also 
denies ;  and  that  Gabriel  Yan  Cott,  Esq.,  an  experienced  per- 
son in  matters  of  account,  the  chief  clerk  in  the  surrogate's  of- 
fice, was  appointed  by  the  court  her  special  guardian  upon  such 
accounting ;  that  he  acted  upon  the  appointment,  and  made  an 
examination  of  the  books,  documents,  and  papers  belonging  to 
the  estate ;  that  Alexander  W.  Bradford,  Esq.,  the  former  sur- 
rogate, acted  on  behalf  of  a  sister  who  was  a  minor,  and  for  a 
brother  of  the  petitioner ;  and  that  the  executor's  account  was 
made  under  the  directions  of  Mr.  Van  Cott,  and  was  examined 
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and  approved  by  Judge  Bradford.  The  service  of  the  citation 
was  in  the  mode  pointed  out  by  the  chancellor  in  Kellett  a. 
Rathbun  (4  Paige,  102),  that  is,  upon  the  petitioner,  in  the 
presence  of  her  legal  guardian.  It  was  sufficient,  therefore,  to 
give  the  surrogate  jurisdiction,  and  her  general  guardian  having 
an  interest  adverse  to  her,  a  special  guardian  was  appointed  by 
the  court,  which  was  the  proper  course.  (Turner  a.  Felton,  2 
Philm.  Ecc.  R.,  93  ;  Kellett  a.  Rathbun,  supra.*)  And  even 
if  there  had  been  any  defect  in  the  citation,  or  in  the  service  of 
it,  the  petitioner  actually  appeared  before  the  surrogate,  which 
was  sufficient  to  give  him  jurisdiction  to  appoint  a  special  guar- 
dian to  act  for  her.  (Consetis  Practice  of  Spiritual  Courts,  51, 
52 ;  Evp.  Dawson,  3  Bradf.,  130.) 

It  is  alleged  that,  by  the  4th  section  of  title  3,  ch.  8,  part  2,  of 
the  Revised  Statutes  (2  Jtev.  Stat.,  150),  a  guardian  could  not 
be  appointed  to  act  for  the  petitioner  in  this  proceeding,  unless 
upon  her  own  application,  by  petition  to  the  surrogate,  as  she 
was  over  fourteen  years  of  age.  The  section  to  which  the  coun- 
sel refers,  in  support  of  the  objection,  relates  to  the  appointment 
of  general  guardians  of  the  persons  and  estates  of  infants,  and 
not  to  the  appointment  of  special  guardians,  to  act  for  them  in 
a  suit  or  proceeding,  or,  as  they  are  commonly  called,  guardians 
ad  litem.  (Kellinger  a.  Roe,  7  Paige,  362.)  The  authority  to 
appoint  guardians  ad  litem,  is  not  only  found  in  the  general 
powers  given  to  surrogates  in  the  7th  subd.  of  section  1,  title  1, 
ch.  2,  to  appoint  guardians  for  minors  (2  Rev.  Stat.,  220),  which 
is  to  be  interpreted  in  connection  with  the  20th  section  of  the 
act  of  1787,  before  referred  to ;  but  this  is  an  authority  which 
is  incident  to  every  court  of  justice,  whether  it  be  of  inferior  or 
of  general  jurisdiction,  and  may  be  exercised  by  a  justice  of  the 
peace.  (Co.  Lit.,  89,  a.  n.,  3  ;  Blk.  Com.,  427 ;  2  Kent.  Com.,  229 ; 
Mockey  a.  Grey,  2  Johns.,  192 ;  Clark  a.  Gilrnartin,  12  'N.  H., 
515.)  In  the  appointment  of  guardians  ad  litem,  the  consent  of 
the  infant  is  not  necessary,  for  if  he  refuse  to  name  one,  the 
court  will  appoint  one.  (Stone  a.  Attwell,  Strange,  1076 ; 
Knickerbacker  a.  De  Freest,  2  Paige,  304.)  And  this  is  the 
practice  in  ecclesiastical  courts.  (4  Burn's  Ecc.  Law,  by 
Phillimore,  9  Lon.  ed.,  151.)  Nor  is  it  necessary  that  the  infant 
should  actually  appear  in  court.  (2  Paige,  304 ;  Mason  a.  Den- 
ison,  15  Wend.,  64 ;  Peck  a.  Holstead,  21  III.,  219  ;  Jack  a.  Da- 
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vis,  29  Geo.,  219.)  Formerly  the  practice  was,  where  the  infant 
lived  at  a  distance,  to  appoint  a  commissioner  dwelling  in  the 
vicinity  of  his  residence,  to  select  a  tit  and  proper  person  to  act 
for  him.  (C&naetfs  Practice  of  Spiritual  Courts,  51-53.)  But 
even  this  can  now  be  dispensed  with,  for,  if  a  person  offers  to 
appear  for  the  infant,  who  is  known  to  the  court  to  be  respect- 
able and  capable,  he  will  be  appointed  at  once.  (Smith  a. 
Palmer,  3  JSeav.,  10 ;  Jongsiua  a.  Pfiel,  9  Ves.,  387 ;  Banta  a. 
Calhonn,  2  A.  K.  Marsh,  167 ;  Knickerbacker  a.  De  Freest,  2 
Paige,  304,  and  notes  of  the  reporter;  Concklin  a.  Hall,  2 
Barb.  Ch,  136.)  Nothing  to  the  contrary  appearing  in  the  evi- 
dence before  me,  I  must  presume  that  the  surrogate  appointed 
the  guardian  adlitem,  on  the  return  of  the  citation,  according  to 
the  established  practice  of  the  court.  (Downing  a.  Rugar,  21 
Wend.,  184 ;  Rex  a.  Hawkins,  10  East,  211 ;  Monk  a.  Butler, 
1  BoL,  83  ;  Powell  a.  Millbank,  3  Wils.,  355  ;  Foot  a.  Stevens, 
17  Wend.,  483  ;  Willard  on  Executors,  32.) 

The  petitioner,  therefore,  being  properly  before  the  court,  the 
surrogate  acquired  jurisdiction  to  make  any  order  of  decree  in 
the  matter  affecting  her  interests.  The  statute  declares  that  the 
final  settlement  of  the  account,  and  the  allowance  thereof  by  the 
surrogate,  shall  be,  against  all  persons  interested  in  the  estate 
upon  whom  the  citation  was  served,  conclusive  evidence  of  the 
following  facts  and  of  no  other:  1.  That  the  charges  in  the  ac- 
count for  money  paid  to  creditors,  legatees,  next  of  kin,  and  for 
necessary  expenses,  are  correct.  2.  That  the  executor  or  ad- 
ministrator has  been  charged  all  the  interest  for  money  receiv- 
ed by  him,  and  embraced  in  his  account,  for  which  he  was  le- 
gally accountable.  3.  That  the  moneys  stated  in  such  account, 
as  collected,  were  all  that  were  collected  on  the  debts  stated  in 
such  account,  at  the  time  of  the  settlement  thereof.  4.  That 
the  allowance  of  the  accounts  for  any  decrease  in  the  value  of 
any  assets,  and  the  charges  therein,  for  the  increase  in  such 
value,  was  correctly  made.  (2  Rev.  Stat.,  94,  §  65 ;  same  stat- 
ute, 3  75.,  5  ed.,  181,  §71.)  It  is  only  in  respect  to  the  matters 
herein  enumerated,  that  the  accounting  becomes  conclusive  evi- 
dence by  statute.  As  respects  any  other  matters,  this  provision 
does  not  operate  to  discharge  the  executor,  but  as  to  them,  he 
is  open  to  any  remedies  that  may  exist  against  him.  (Bank  of 
Poughkeepsie  a.  Hasbrouck,  6  N.  Y.,  216.) 
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The  petitioner  insists  that  some  of  the  items  erroneously  al- 
lowed do  not  come  within  either  of  the  four  subdivisions  above 
enumerated,  and  that,  consequently,  she  is  entitled  to  have  a  re- 
accounting  as  to  them.  But,  if  there  be  any  such  items,  the 
accounting  is,  as  to  them,  as  conclusive  in  this  court,  as  it  is  in 
respect  to  items  embraced  within  the  statutory  provision.  An 
accounting  in  a  spiritual  or  ecclesiastical  court  was  little  .else 
than  a  preparatory  proceeding  to  gain  some  insight  into  the 
state  of  the  fund,  for,  if  brought  by  a  creditor,  the  court  had  no 
power  to  decree  the  payment  of  his  debt,  or  if  brought  by  a 
legatee  or  next  of  kin,  though  the  court  could  entertain  a  suit 
for  a  legacy  or  for  the  distribution  of  the  residue  of  an  estate, 
yet  as  it  had  no  means  to  ascertain  the  amount  of  the  debts,  it 
could  not  afford  an  effectual  remedy.  It  was,  in  fact,  as  Lord 
Keeper  North  called  it,  a  lame  jurisdiction,  and  consequently 
the  creditor  had  to  sue  at  law,  or  the  legatee  or  next  of  kin  to 
bring  a  suit  in  equity,  and  neither  at  law  nor  in  equity  was  any 
regard  paid  to  the  accounting,  if  one  had  been  had  in  the  spir- 
itual courts.  The  Court  of  Chancery,  on  bill  filed  for  the  pay- 
ment of  a  legacy  or  for  distribution,  would  order  an  accounting 
as  if  none  had  taken  place  (Bissell  a.  Axtell,  2  Vern.,  47) ;  and 
at  law,  the  account  as  allowed  by  the  ordinary,  could  not  be 
given  in  evidence  (Turvie's  Case,  2  Roll^s  Abr.,  678).  The 
accounting,  however,  in  the  spiritual  court,  was  conclusive 
there,  for  if,  after  the  investigation  of  the  account,  the  ordinary 
found  it  to  be  true  and  pronounced  for  its  validity,  and  all  the 
parties  interested  had  been  cited,  the  sentence  was  final,  and 
the  executor  or  administrator  could  be  called  to  no  further  ac- 
count. (Oughtorfs  Ordo  Judiciorum,  354-6  ;  Swinburne  on 
Wills,  Lond.  ed.,  865  ;  4  Burns'  Ecc.  Law,  9  Lond.  ed.,  by 
Phillimore,  605,  609  ;  Rainer's  Case,  1  Deane's  Ecc.  R.,  317.) 
Our  statute,  however,  has  made  the  final  settlement  of  the  ac- 
count, and  the  allowance  of  it  by  the  surrogate,  conclusive  evi- 
dence as  to  certain  facts  against  creditors,  legatees,  next  of  kin, 
and  all  other  persons  in  any  way  interested,  upon  whom  the 
citation  has  been  served,  and  of  which  the  executor  may  avail 
himself,  whether  prosecuted  here  or  in  a  court  of  law  or  in 
equity.  As  to  other  facts  or  items,  it  is  conclusive  here,  at 
least  so  far  as  the  right  exists  to  compel  an  account,  though  it 
would  be  of  no  avail  to  the  executor  or  administrator  in  another 
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forum.  (Wurts  a.  Jenkins.  11  Barb.,  546 ;  Bank  of  Pough- 
keepsie  a.  Hasbrouck,  6  N.  Y.,  216.)  "Whether  it  would  be 
here  or  not  on  an  application  to  compel  distribution  is  a  ques- 
tion upon  which  it  were  better  that  I  should  express  no  opinion, 
as,  should  it  arise,  it  may  be  examined  hereafter. 

It  is  insisted  next,  that  both  as  respects  the  items  which  are 
embraced  within  this  provision  of  the  statute,  as  well  as  those 
which  are  not,  that  the  account  is  not  conclusive  against  the 
petitioner,  inasmuch  as  she  was  a  minor  at  the  time  when  the 
accounting  was  had ;  and  that  though  she  may  have  been  pres- 
ent in  court,  and  have  had  a  guardian  ad  litem  to  look  after 
her  interest,  still  that  she  is  entitled  either  before  or  after  her 
majority  to  have  a  reaccounting,  if  she  can  show  that  any  item 
has  been  erroneously  allowed,  and  that  the  allowance  of  it  is 
prejudicial  to  her  interests. 

In  courts  of  equity  the  practice  exists,  where  the  effect  of  the 
decree  is  to  devest  the  infant  of  an  interest  in  land,  or  where  a 
conveyance  is  required  of  an  infant,  and  in  cases  of  foreclosure 
(Miller  a.  Dennis,  3  Johns.  Ch.,  367  ;  Wright  a.  Miller,  8  N.  Y., 
9,  18 ;  Dan.  Ch.  Pr.,  I  Am.  ed.,  132,  133),  to  give  him  a  day 
after  he  comes  of  age,  to  show  cause  why  the  decree  should  not 
be  binding  upon  him  ;  but  in  all  other  cases,  as  a  general  rule, 
he  is,  where  a  guardian  ad  litem  has  been  appointed  to  act  for 
him,  as  much  bound  by  the  decree  as  an  adult.  (Woodham.a. 
Moor,  Tothill,  ed.  of  1649,  108 ;  Wall  a.  Bushley,  1  Brawn's 
G.  C.,  484 ;  Sheffield  a.  Duchess  of  Buckingham,  West.,  684 ; 
1  Atk.,  631 ;  Shield  a.  Power,  29  Miss.,  315 ;  Alexander  a. 
Trary,  9  Ind.,  174;  Creath  a.  Smith,  20  Miss.,  113.)  The  rule 
in  equity  is,  that  the  infant  is  bound  by  the  acts  of  his  guardian 
ad  litem,  if  he  acts  bonafide.  (Dan.  Ch.  Pr.,  1  Am.  ed.,  132.) 
A  decree  confirming  or  avoiding  a  will  where  an  infant  is  heir 
or  devisee,  is  conclusive  upon  him  unless  the  court  should  give 
him  a  day  to  show  cause,  which  is  now  no  longer  given  (White- 
church  a.  Whitechurch,  2  Eq.  Ca.  Ab.,  303  ;  Thornton  a.  Black- 
burn, 2  Keb.,  7;  1  Harrison's  Ch.  Pr.,  ed.  Newl.,  367,  note); 
and  in  a  court  of  equity  the  accounting,  which  is  had  prepara- 
tory to  a  decree  of  foreclosure,  is  equally  so,  and  the  infant,  if  a 
day  has  been  given  to  him  to  show  cause,  is  limited  to  showing 
errors  in  the  decree.  (Mallock  a.  Golton,  3  P.  Wms.,  350 ;  Ben- 
nett a.  Haniel,  2  Sch.  &  Lef.,  566.) 
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In  the  exercise  of  the  ample  powers  with  which  courts  of 
equity  are  clothed,  they  have  in  certain  cases,  where  injustice 
has  been  done  to  the  infant,  by  a  decree  afforded  him  relief, 
after  he  has  come  of  age,  by  a  rehearing  or  by  a  bill  of  review  ; 
but,  as  I  have  already  stated,  no  such  procedure  was  known  in 
the  ecclesiastical  courts.  In  the  State  of  Indiana,  Probate 
Courts  are  clothed  by  statute  with  all  the  powers  of  a  court 
of  chancery  in  the  matters  submitted  to  their  cognizance  ;  and 
a  distinction  is  made  between  a  proceeding  which  is  for  the 
benefit  of  infants  and  one  which  is  against  them.  In  the  former 
case  they  are  concluded  by  the  acts  of  the  guardian  ad  litem, 
unless  he  is  shown  to  have  acted  in  bad  faith ;  but  in  the  latter, 
they  may  open  the  decree  at  any  time  within  one  year  after 
they  arrive  at  mature  age  by  filing  a  petition  for  a  review 
(Act  organizing  Probate  Courts,  Feb.  17,  1838;  I2ev.  Stat.  of 
Indiana,  174,  ch.  24) ;  and  unless,  as  in  this  instance,  such  a 
power  is  given  by  statute,  I  know  of  no  authority  for  its  exer- 
cise by  courts  of  this  description. 

In  the  earlier  works  upon  the  practice  of  the  ecclesiastical 
courts,  some  doubts  appear  to  have  been  entertained  as  to 
whether  infants  could  be  affected  at  all  by  the  final  accounting 
of  an  executor  or  administrator.  In  Cockburn's  Clerk's  Instruc- 
tor (Dublin  ed.  of  1753,  288),  it  is  said,  "  minors  cannot  be  pre- 
judiced by  it,  but  may  call  executors  to  account ;  though  it  is  the 
opinion  of  some  that  minors  above  seven  years  may  be  called 
to  constitute  a  proctor,  and  pray  that  guardians  or  curators  may 
be  assigned  them,  and  if  they  do  not  do  so,  all  acts  in  pain  of 
their  contumacy  will  be  valid.  And  it  is  also  held  that  the 
judge,  from  his  office,  may  assign  minors,  under  seven  years  of 
age,  guardians,  and  if  he  does  that  the  acts  done  in  their  pres- 
ence are  good,  but  quere"  In  the  Clerk's  Instructor,  however, 
a  contemporary  and  far  more  reliable  work,  the  forms  are  given 
by  which  infants,  in  electing  a  guardian  ad  litem,  bind  them- 
selves to  allow  as  firm  and  valid  whatever  the  guardian  might 
do  or  cause  to  be  done  in  the  premises.  (Clerk's  Instructor , 
ed.  of  1740,  184.)  In  the  subsequent  works  which  I  have  con- 
sulted, no  allusion  is  made  to  the  doubt  expressed  in  Cockburn, 
nor  is  there  any  reference  to  the  subject ;  for  accounting  in  these 
courts,  after  the  Court  of  Chancery  came  to  exercise  a  co-ordi- 
nate and  more  effectual  jurisdiction,  became  exceedingly  rare. 
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(See  the  remarks  of  Sir  John  Nicholl  in  Young  a.  Skilton,  3 
Hogg.  Ecc.  R.,  782.)  Little  weight,  however,  is  to  be  given  to 
the  doubt  entertained  by  this  early  writer,  as  the  practice  of 
the  Court  of  Chancery  upon  this  subject  was  not  settled  or  very 
clearly  defined  at  the  time  when  his  work  was  published.  The 
opinion  of  Sir  Joseph  Jekyl,  in  1722,  as  to  the  cases  in  which 
the  court  would  give  an  infant  a  day  to  show  cause,  after  he 
became  of  age,  was  in  direct  conflict  with  that  of  Lord  Ilard- 
wicke  in  1737  (Eyre  a.  Countess  of  Shaftesbury,  2  P.  Wins., 
103  ;  Sheffield  a.  Duchess  of  Buckingham,  West,  684) ;  and 
perhaps  the  subject  may  be  still  open  to  some  controversy,  but 
the  more  general  rule  in  courts  of  equity  is  as  I  have  stated  it. 

Our  statute  has  declared  that  the  final  accounting  shall  be 
conclusive  against  creditors,  legatees,  next  of  kin,  and  all  other 
persons  interested,  and  I  am  in  effect  asked  to  add  to  these 
words,  "  except  in  the  case  of  infants."  I  do  not  feel  at  liberty 
to  do  so.  The  Revised  Statutes  contain  numerous  provisions 
designed  for  the  protection  of  infants,  and  if  the  revisors,  or 
the  Legislature  by  whom  the  Revised  Statutes  were  passed,  had 
intended  that  this  final  settlement  should  be  of  no  effect  as  re- 
spects infants,  I  think  they  would  have  said  so.  It  is  argued 
that  they  made  no  provision  for  the  citation  or  the  representa- 
tion of  infants  upon  this  accounting,  and  that  the  omission  to 
do  so  indicates  that  the  accounting  was  not  to  be  conclusive  as 
to  them.  There  is,  however,  a  general  provision,  where  the 
executor  or  administrator  desires  to  have  the  account  finally 
settled,  requiring  the  surrogate  to  issue  a  citation  to  the  credi- 
tors, legatees,  and  next  of  kin  to  attend  at  the  settlement.  (2 
Reft).  Stat.,  93  ;  5  ed.,  vol.  3,  p.  180.)  This  has  been  always  un- 
derstood as  including  infants,  and  the  practice  has  been  uniform 
in  this  court,  and  I  apprehend  in  every  other  Surrogate's  Court 
in  the  State,  to  cite  them  and  appoint  guardians  ad  litem  to 
watch  over  their  interests.  Provision  is  also  made  that  an  ex- 
ecutor or  administrator  may  be  compelled  to  account  by  a  per- 
eon  on  behalf  of  any  minor  having  a  demand  against  the  per- 
sonal estate  (2  Rev.  Stat.,  92 ;  5  ed.,  vol.  3,  p.  178),  and  it  was 
not  necessary  to  provide  in  the  article  upon  accounting,  for  the 
manner  in  which  infants  should  be  represented,  as  the  surro- 
gate is — as  has  been  already  shown — clothed  with  ample  power 
to  appoint  guardians  ad  litem,  to  act  in  all  cases  on  their  behalf. 
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The  provision  declaring  that  the  final  accounting  shall  be  con- 
clusive, embraces  the  matters  in  respect  to  which  an  executor 
or  administrator  is  usually  required  to  account;  and  as  respects 
matters  not  embraced  within  its  provisions,  the  passage  from 
Cockburn  shows  that  in  his  time  the  opinion  was  entertained, 
that  if  the  court  appointed  a  guardian  to  look  after  the  interests 
of  infants,  the  acts  done  in  his  presence  would  be  binding  upon 
them  ;  and  it  appears  to  have  been  subsequently  the  established 
practice  of  these  courts  to  appoint  guardians  for  infants  in  all 
cases  where  their  interests  might  be  affected,  and  they  were  re- 
quired in  the  citation  to  appear  by  guardian.  (Turner  a.  Felton, 
2  Pliillim.  Ecc.  R.,  93 ;  4  Burns'  Eccles.  Law,  Lond.  ed.,  by 
Phillimore,  151 ;  1  Browrts  Civ.  &  Adm.  Law,  Am.  ed.,  454.) 
If  the  final  accounting  is  to  have  no  effect  upon  the  inter- 
ests of  infants,  then  it  would  seem  to  be  entirely  unnecessary  to 
appoint  guardians  ad  litem  to  look  after  their  interests ;  nor 
could  the  distribution  of  assets,  to  which  the  accounting  is  pre- 
liminary, be  final,  if  an  infant,  though  represented  upon  the 
accounting,  is  at  liberty  at  any  time  afterwards  to  have  the 
whole  account  readjusted  ;  matters  would  remain  in  the  great- 
est uncertainty,  and  infinite  difficulties  would  be  created  if  this 
settlement  is  liable  to  be  opened  in  every  case  where  an  infant 
was  a  party  at  the  time  of  the  adjustment.  It  is  the  duty  of 
courts  to  see  that  the  rights  of  infants  or  minors  are  pro- 
tected ;  and  that  duty  is  discharged  in  any  suit  or  proceed- 
ing, by  appointing  capable  and  disinterested  persons  to  appear 
for  them  and  watch  over  their  interests.  If  they  do  not  act  bona 
fide,  or  if  there  is  any  fraud  or  collusion,  any  deception  or  sur- 
prise upon  the  court,  the  infant  is  entitled  to  have  the  decree 
set  aside ;  but  to  go  beyond  this,  and  hold  that  infants  are  not 
to  be  affected  by  any  proceeding,  that  they  have  the  right  in 
all  cases,  at  any  time  afterwards,  to  have  the  settlement  opened 
and  readjusted  if  they  can  show  that  any  item  has  been  erro- 
neously allowed,  is  in  my  judgment  to  carry  the  duty  of  pro- 
tecting them  to  an  unreasonable  extent.  If  an  executor  or  ad- 
ministrator is  never  to  have  a  final  settlement  of  his  accounts, 
or  be  discharged  from  his  trust  as  long  as  there  is  an  infant  still 
in  his  minority — if  he  must  wait,  say  for  twenty  years  or  more 
before  he  can  hope  to  be  finally  discharged,  then  I  apprehend 
that  few  would  be  willing  to  undertake  the  administration  of 
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such  a  trust.  As  I  have  said,  if  any  fraud  or  collusion  has 
been  practised  upon  the  accounting,  relief  should  undoubtedly 
be  given,  for  it  cannot  be  that  the  statute  meant  that  it  should 
be  conclusive  in  such  a  case,  but  with  that  exception,  if  all  the 
parties  in  interest  have  been  duly  cited,  and  infants  are  repre- 
sented in  the  mode  established  by  law,  I  see  no  reason  why  it 
should  not  be  conclusive  and  final. 

It  only  remains  to  determine  whether  fraud  or  collusion  has 
been  shown  in  this  case,  and  after  fully  considering  the  evi- 
dence, I  do  not  feel  that  I  would  be  justified  in  opening  the 
account  upon  the  assumption  that  that  has  been  established. 
The  facts  alleged  in  the  petitioner's  affidavit,  and  which  would 
mainly  tend  to  show  it,  are  denied  in  the  affidavit  of  the  ex- 
ecutors, and  neither  the  items  alleged  to  have  been  erroneously 
allowed,  nor  the  other  circumstances  set  forth  in  the  petitioner's 
affidavit,  are  of  a  character  to  warrant  me  in  holding  that  fraud 
or  collusion  was  practised  in  respect  to  the  petitioner  to  get  the 
accounts  passed.  Still  the  case  is  not  altogether  free  of  suspi- 
cion. The  relation  which  the  executor  has  held  to  the  petitioner 
and  to  the  estate  is  a  peculiar  one.  He  was  a  clerk  to  the  de- 
ceased, and  was  appointed  by  the  testator  his  executor  in  con- 
nection with  the  widow  and  another  person.  After  the  testator's 
death,  he  married  the  widow,  by  whom  he  has  had  three  chil- 
dren. He  alone,  during  the  long  period  that  has  elapsed  since 
the  testator's  death,  has  had  the  entire  control  and  management 
of  the  estate,  and  the  mother,  for  many  years  his  wife,  has  been 
during  this  period  the  testamentary  guardian  of  the  testator's 
children,  the  petitioner  and  her  brothers  and  sisters  living  with 
their  mother  and  the  executor  as  one  family.  Very  serious 
charges  against  the  executor  in  the  management  and  discharge 
of  his  trust  are  set  forth  in  the  petitioner's  affidavit,  and  not 
denied  in  the  affidavit  made  by  him ;  he  relying  chiefly  upon  a 
general  objection  to  the  want  of  jurisdiction  in  the  court  to  call 
him  to  any  further  account,  though  his  counsel,  on  the  argu- 
ment, gave  an  oral  explanation  of  the  matters  set  up  in  the 
petitioner's  affidavit,  which  would  seem  to  be  satisfactory. 
Where  the  case  is  one  of  an  infant  placed  under  the  circum- 
stances in  which  this  petitioner  was  placed,  and  she  insists  that 
she  was  deprived  of  her  rights  by  fraud  or  collusion,  the  court 
should  act  with  great  caution,  and  afford  her  an  ample  oppor- 
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trinity  if  it  is  in  her  power  to  establish  it.  It  is  more  especially 
so  in  the  present  case,  as  she  has  chiefly  relied  upon  other 
grounds  to  be  relieved  from  the  effect  of  the  decree,  and  in 
which  my  conclusions  are  against  her.  I  shall  have  to  decide 
against  her  on  this  ground  also,  deeming  the  evidence  before 
me  insufficient  to  sustain  it ;  but  I  shall  do  so  without  prejudice 
to  her  right  to  make  a  new  application,  if  she  can  bring  facts 
and  circumstances  to  the  knowledge  of  the  court  which  will 
satisfy  it  that  there  has  been  fraud  or  collusion  on  the  part  of 
the  executor  in  obtaining  the  accounting. 


VON  BECK  a.  THE  VILLAGE  OF  RONDOUT 

Supreme  Ct.,  Third  District;  General  Term,  December,  1860. 

EQUITABLE  RELIEF. — ENJOINING  COLLECTION  OF  ASSESSMENT. — 

DAMAGES. 

An  action  to  obtain  a  construction  of  a  municipal  charter,  and  declare  void  an  as- 
sessment made  for  the  expense  of  a  local  improvement,  and  restrain  the  muni- 
cipal officers  from  enforcing  it  against  the  plaintiffs  personal  property,  by  levy 
and  sale,  cannot  be  maintained.  It  is  an  action  of  purely  equitable  nature,  and 
the  plaintiff  has  adequate  remedies  of  a  legal  nature. 

Assessments  are  not  the  subject  of  equitable  relief,  except  in  special  cases, — e.  g., 
where  they  assert  alien  upon  real  property,  and  the  defect  is  not  apparent  on  the 
face  of  the  proceedings,  or,  perhaps,  where,  in  the  case  of  personal  property,  enfor- 
cing them  is  shown  to  be  an  irreparable  injury,  or  to  cause  a  multiplicity  of  suits. 

An  action  of  a  purely  equitable  nature  cannot  be  retained,  for  the  sole  purpose  of 
giving  damages  which  the  complaint  does  not  demand. 

Appeal  by  defendants  from  order  overruling  demurrer  to 
complaint ;  also,  appeal  from  order  refusing  to  dissolve  prelim- 
inary injunction. 

This  action  was  brought  by  George  F.  Von  Beck  against  the 
trustees  of  the  village  of  Rondout,  and  William  Golden,  an  of- 
ficer of  the  village,  to  enjoin  the  collection  of  an  assessment 
which  plaintiff  contended  was  illegal.  The  facts  sufficiently 
appear  in  the  opinion  of  the  court. 
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A.  J.  Parker,  for  the  plaintiff. 
S.  L.  Steblins,  for  the  defendants. 

BY  THE  COURT* — HOGEBOOM,  J. — In  this  case  the  defendants 
have  levied  on  the  plaintiffs  horses  and  carriage,  and  the  action 
is  an  equitable  one  to  enjoin  the  defendants  from  selling  them, 
or  in  any  way  interfering  with  the  plaintiff's  use  and  enjoy- 
ment thereof.  The  defendants  demur  to  the  complaint  for  want 
of  jurisdiction,  and  because  the  facts  stated  do  not  constitute  a 
cause  of  action.  I  am  of  opinion  that  the  demurrer  is  well 
taken. 

1.  It  is  quite  obvious  from  the  whole  scope  of  the  complaint 
that  the  action  is  purely  an  equitable  one.     The  entire  relief 
sought,  except  the  clause  for  general  relief,  is  that  which  I  have 
stated,  and  all  the  allegations  in  the  complaint  are  framed  with 
a  view  to  show  an  illegal  assessment  for  village  improvements 
made  by  the  defendants,  the  expense  of  which  they  have  incur- 
red, in  default  of  the  plaintiff's  payment  thereof,  and  for  which 
they  seek  to  reimburse  themselves  by  a  warrant  issued  against 
the  property  of  the  plaintiff,  under  which  the  levy  was  made. 
The  plaintiff's  charging  that  the  assessment  is  illegal  and  un- 
authorized by  the  charter  of  the  village  of  Rondout,  brings  this 
action  to  restrain  the  sale  of  the  property  seized,  and  indirectly, 
but  mainly  to  obtain  a  judicial  construction  of  some  of  the  pro- 
visions of  the  Rondout  charter. 

2.  The  answer  to  all  which  is,  that  no  equitable  relief  what- 
ever is  necessary.     The  plaintiff  has  a  perfect  remedy  at  law. 
If  the  defendants  levy  upon,  or  sell,  his  property,  he  can  prose- 
cute them,  and  recover  proper  damages,  in  an  action  in  the  na- 
ture of  an  action  of  trespass  or  trover.     If  the  property  is  of 
such  a  character  or  peculiar  value  that  he  desires  to  retain  it 
himself,  he  can  purchase  it  at  the  collector's  sale.     If  he  wishes 
to  review  the  validity  or  regularity  of  the  defendants  proceed- 
ings, under  the  charter,  he  can  do  so  by  certiorari.     (Heywood 
a.  City  of  Buffalo,  U  N.  Y.,  534.) 

3.  "We  have  not  been  referred  to  any  case  where  the  remedy 
at  law  being  perfect  and  no  allegations  being  made  of  special 

*  Present,  GOULD,  HOQEBOOM,  and  PBCKBAM,  JJ. 
VOL.  XV.— 4 


50  ABBOTTS'  PRACTICE  KEPORTS. 

Yon  Beck  c.  The  Village  of  Rondout. 

value  in  the  property  seized,  or  special  injury  likely  to  occur  to 
the  owner  by  being  deprived  of  it,  or  of  its  use,  any  action  was 
ever  entertained  or  upheld  by  the  courts  to  prevent  the  sale  of 
personal  property  by  reason  of  any  want  of  proper  authority  in 
the  persons  attempting  to  make  the  sale.  Such  a  practice  would 
confound  all  distinctions  between  law  and  equity,  and  convert 
all  our  legal  tribunals  into  mere  forums  for  the  enforcement  of 
preventive  remedies. 

Even  in  regard  to  real  estate,  where  injunctions  are  sometimes 
allowed  by  reason  of  the  alleged  illegal  proceedings  being  an 
apparent  cloud  upon  the  title,  a  well-established  distinction  is 
recognized  between  such  as  present  upon  their  face  the  alleged 
illegal  defects,  errors,  illegalities,  or  irregularities,  and  such  as 
require  extrinsic  evidence  to  exhibit  them.  It  is  only  in  the 
latter  case  that  resort  can  be  had  to  equity  for  relief.  (Cox  a. 
Clift,  2  N.  Y.,  118;  Mayor  of  Brooklyn  a.  Meserole,  26 
Wend.,  132 ;  Yan  Doren  a.  Mayor  of  N.  Y.,  9  Paige,  388  ; 
Ward  a.  Dewey,  16  N.  Y.,  518;  Livingston  a.  Hollenbeck, 
4  Barb.,  9.) 

In  this  case  the  illegality  is  alleged  to  be  patent  upon  the 
face  of  the  proceedings  by  comparison  with  the  provisions  of 
the  charter. 

4.  By  way  of  sustaining  the  complaint  it  is  suggested  that 
this  is  necessary  to  prevent  a  multiplicity  of  suits.  But  no 
facts  are  shown  making  this  apparent. 

It  is  further  said  the  injury  is  irreparable.  But  we  are  not 
told  how  the  sale  of  a  span  of  horses  and  a  carriage  can  work 
an  irreparable  injury  to  the  plaintiff. 

We  are  also  told  that  the  assessments  are  apparent  liens  upon 
the  real  estate.  But  to  this  there  are  two  answers: — 1.  This 
is  not  a  suit  to  remove  the  cloud  upon  the  title.  2.  The  defect 
(if  any)  is  apparent  upon  the  face  of  the  proceedings. 

And  finally,  it  is  said,  that  at  all  events  the  defendants  are 
liable  in  damages  for  the  illegal  levy.  The  answer  is,  the  com- 
plaint is  obviously  framed  for  merely  equitable  relief — the  action 
is  of  that  character — damages  as  such,  are  not  sought  to  be  re- 
covered— and  it  would  be  subversive  of  all  form  and  distinctions 
in  pleading  to  treat  this  as  a  common-law  action  to  recover 
damages  for  a  trespass. 

The  order  of  the  special  term  should  be  reversed  with  costs, 
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and  judgment  given  for  the  defendants  on  the  demurrer,  with 
eave  to  the  plaintiff  to  amend  on  payment  of  costs. 

The  case  also  comes  here  by  appeal  from  the  order  refusing 
to  dissolve  the  temporary  injunction  preliminarily  granted  on 
the  action.  As  the  whole  groundwork  of  the  action  fails,  and 
the  complaint  itself  established  no  sufficient  cause  for  an  injunc- 
tion, the  order  of  the  special  term  should  be  reversed,  with  $10 
costs  of  the  court  below,  and  $10  costs  upon  appeal,  and  the 
injunction  dissolved. 


WATSON  a.  RUSHMORE. 

Supreme  Court,  First  District ;  At  Chambers,  September,  1862. 
AMENDMENT  OF  COMPLAINT. — STRIKING  OUT  CAUSE  OF  ACTION. 

A  plaintiff  within  twenty  days  after  service  of  his  complaint  containing  several 
causes  of  action,  may  amend  his  complaint  of  course,  without  costs,  by  striking 
out  a  cause  of  action. 

Motion  to  strike  out  answer  as  sham. 

This  action  was  brought  by  William  Watson  and  another  to 
recover  the  sum  of  $2,800,  the  amount  due  on  a  promissory 
note,  dated  October  30,  1860,  and  executed  by  the  defendants, 
Thomas  L.  Rush  more,  John  A.  Cone,  Pendleton  G.  De  Graw, 
William  A.  Harding,  James  A.  Timpson,  William  Johnson, 
George  Corbin,  and  Lyell  T.  Olmstead,  who  at  said  time  com- 
posed the  firm  of  Rushmore,  Cone  &  Co.  It  appeared  by  the 
affidavit  of  Mr.  Sweet,  one  of  the  attorneys  for  the  plaintiffs  in 
this  action,  .that  on  the  24rth  day  of  February,  1862,  an  action 
was  commenced  in  the  Supreme  Court  of  this  State,  wherein 
the  plaintiffs  in  this  action  were  the  plaintiffs,  and  the  defend- 
ants above-named,  the  defendants,  excepting  the  defendant 
Lyell  T.  Olmstead,  to  recover  the  amount  due  on  four  promis- 
sory notes,  dated,  respectively,  October  30,  1860,  December  14, 
1860,  March  3,  1861,  and  March  16,  1861,  and  executed  by 
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the  firm  of  Rushmore,  Cone  &  Co.,  at  or  about  the  dates  of  the 
same.  That  the  complaint  in  the  said  action  contained  four 
separate  causes  of  action,  the  first  of  which  was  upon  the  note 
before  mentioned,  dated  October  30,  1860.  That  on  the  15th 
day  of  March,  1862,  the  defendants  answered  the  said  com- 
plaint, and  for  a  defence  to  the  first  cause  of  action  therein, 
alleged,  that  at  the  time  of  the  execution  of  the  promissory  note 
upon  which  the  said  cause  of  action  is  founded,  the  defendants 
named  in  the  complaint  did  not  compose  the  firm  of  Rushmore, 
Cone  &  Co.,  but  that  said  firm  was  composed  of  the  defendants 
in  said  action,  and  one  Lyell  T.  Olmstead,  who  it  was  claimed 
should  be  joined  as  a  party-defendant.  It  further  appeared  by 
the  defendant  of  the  said  attorneys,  that  on  the  17th  day  of 
March,  1862,  and  before  the  time  to  answer  the  complaint  had 
expired,  the  plaintiffs'  attorneys  caused  to  be  served  on  the  de- 
fendants' attorney  a  copy  of  an  amended  complaint,  said  com- 
plaint being  amended  by  striking  out  such  first  cause  of  action. 
That  on  the  same  day  the  said  amended  complaint  was  returned 
to  the  plaintiffs'  attorneys  by  the  defendants'  attorney,  with  his 
objection  indorsed  thereon,  to  the  effect  that  he  did  not  recognize 
the  right  to  amend  a  complaint  by  withdrawing  therefrom  an 
entire  cause  of  action.  That  at  the  expiration  of  twenty  days 
from  the  service  of  said  amended  complaint,  judgment  was  en- 
tered up  against  the  defendants  for  the  full  amount  claimed  in 
the  complaint. 

That  on  the  26th  day  of  March,  1862,  another  action  was 
commenced  against  the  firm  of  Rushmore,  Cone  &  Co.  (in  which 
said  last-mentioned  action,  the  said  Lyell  T.  Olmstead  was  made 
a  party-defendant),  to  recover  the  amount  due  on  the  promis- 
sory note,  which  was  the  foundation  of  the  first  cause  of  action 
in  the  original  unamended  complaint.  That  in  answer  to  the 
complaint  in  the  said  last-mentioned  action,  the  defendant  in- 
terposed the  defence  that  another  action  was  pending  in  this 
court,  wherein  the  plaintiffs  in  this  action  are  the  plaintiffs,  and 
the  defendants  in  this  action,  excepting  Lyell  T.  Olmstead, 
the  defendants,  and  that  among  other  causes  of  action  set  forth 
in  the  complaint  in  said  prior  action  is  a  cause  of  action  upon 
the  identical  promissory  note  which  is  the  cause  of  action  set 
forth  in  the  complaint  in  this  action.  The  plaintiffs  made  the 
present  motion  on  affidavits  and  the  pleadings.  The  attorneys 
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in  the  said  action  having  agreed  upon  the  argument,  that  the 
only  question  to  be  passed  upon  by  the  court  would  be,  whether 
a  complaint,  containing  several  separate  causes  of  action,  can 
be  amended  of  course,  without  costs,  at  any  time  within  twenty 
days  after  the  service  thereof,  by  withdrawing  therefrom  an  en- 
tire cause  of  action. 

Preston  I.  Sweet,  for  the  motion. 
William  A.  Coursen,  opposed. 

BARNARD,  J.  —  The  sole  question  presented  in  this  motion  ist 
whether  a  plaintiff  within  twenty  days  after  service  of  his  com- 
plaint containing  several  causes  of  action,  can  amend  his  com- 
plaint of  course,  without  costs,  by  striking  out  one  of  the  causes 
of  action. 

The  language  of  section  172  is  sufficiently  broad  to  allow  the 
pleader  to  amend  his  pleading  in  any  mode  he  sees  fit,  subject 
to  the  restrictions  contained  in  that  section. 

It  has  been  repeatedly  held  that  a  new  and  distinct  cause  of 
action  or  defence  may  be  added  under  this  section.  (McQueen 
a.  Babcock,  13  Abbotts'  Pr.,  268,  and  cases  there  cited.) 

Upon  the  principle  laid  down  in  McQueen  a.  Babcock,  that 
section  172  gives  an  unqualified  right  of  amendment  once  of 
course,  and  without  costs,  subject  only  to  the  restrictions  in 
that  section  contained,  it  cannot  be  denied  that  plaintiff  has  a 
right  to  amend  his  complaint  within  the  time  allowed  by  that 
section,  by  striking  out  one  of  the  causes  of  action. 

Motion  granted,  with  $10  costs. 


?  '  ez,     ' 

. 
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Supreme  Court,  Second  District  ;  General  Term,  Sept.)  1862. 

CONVERSION.  —  DEMAND  AND  REFUSAL.  —  EVIDENCE.  —  VALUE. 

A  demand  and  refusal  are  evidence  of  a  conversion,  and  nothing  more.     If  the 
defendant  refuses  to  deliver  plaintiff's  goods  on  demand,  and  afterwards,  before 
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the  commencement  of  an  action  therefor,  signifies  to  the  plaintiff  his  willing- 
ness that  he  may  take  them  away,  this  does  not  constitute  a  conversion. 
It  is  not  competent,  on  the  question  of  the  value  of  a  chattel  bought  in  mass 
with  a  number  of  others,  to  prove  the  value  of  the  others  in  order  to  determine 
the  cost  of  the  first  by  deducting  the  value  of  the  others  from  such  purchase- 
price. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Thomas  J.  "Wells,  against  Charles 
Kelsey,  to  recover  $5,000  damages  for  the  alleged  conversion 
of  two  iron  boilers  and  other  property.  The  facts  are  fully 
stated  in  the  opinion  of  the  court.  The  plaintiff  had  judgment 
for  $923.90,  and  the  defendant,  after  a  motion  for  a  new  trial 
had  been  denied,  appealed. 

Britton  (&  Ely,  for  the  appellant. — I.  The  questions  as  to  the 
value  of  the  articles  purchased  of  Durkee  &  Co.,  and  not  con- 
verted by  the  defendant,  were  competent.  (1  Greenl.  Ev.,  §  51 ; 
Smith  a.  Griffith,  3  Hill,  333.)  Sales  at  auction,  although 
forming  j?£?'  se  no  conclusive  measure  of  value,  are  admissible 
for  the  same  reason.  (Campbell  a.  Woodworth,  20  N.  Y., 
499.)  Also  a  sale  by  the  defendant  may  be  shown  by  the 
plaintiff.  (Suydam  a.  Jenkins,  3  Sandf.,  614,  628.) 

II.  They  were  also   competent  on   cross-examination  as  a 
means  of  testing  the  accuracy  of  the  direct  testimony  of  the 
plaintiff.     Suppose  the  answers  to  the  questions  put  to  him  had 
been  that  he  considered  the  engine  worth  $1,000,  would  not  the 
fact  that  he  bought  the  engine  and  boilers  together,  with  va- 
rious other  valuable  articles,  for  $1,200,  of  persons  who  had  been 
trying  for  weeks  to  sell  them  in  market,  have  been  a  proper 
circumstance  to  have  aided  in  enabling  a  jury  to  have  formed 
an  opinion  as  to  the  standard  by  which  he  valued  his  own  prop- 
erty ?     And  suppose  his  vendor  had  answered,  that  two  weeks 
before  he  bought  the  boilers  for  $460,  of  a  person  offering  them 
for  sale  in  open  market,  would  not  this  have  been  a  significant 
circumstance  ? 

III.  The  verdict  was  directly  against  evidence. 

IY.  There  was  a  very  decided  preponderance  of  evidence,  to 
show  that  he  never  refused  to  deliver  at  all,  but  subsequently, 
and  before  suit,  two  men  came  for  plaintiff,  with  the  view  of 
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removihg  the  articles,  aud  then  Kelsey  in  effect  assented  to 
their  removal,  but  objected  only  to  the  manner  of  removal. 
Kelsey  thereby  clearly  signified  his  willingness  that  the  plain- 
tiff might  take  the  property  away,  and  there  was  no  conversion. 

Charles  Crary,  for  the  respondent. — I.  The  property  in  dis- 
pute was  never  affixed  to  the  defendant's  premises  in  such  a 
way  as  to  become  a  part  and  parcel  of  the  realty.  1.  The  prop- 
erty, having  been  put  into  the  premises  by  tenants  for  years,  for 
the  purposes  of  trade  and  manufacture,  was  personal  property. 
(19  N.  T.,  234;  10  Barb.,  496  ;  5  Den.,  527 ;  1  /ft.,  92  ;  20 
Johns.,  29 ;  5  Cow.,  323  ;  6  Ib.,  665  ;  7  Ib.,  319  ;  1  Du&r,  363.) 
2.  The  property  never  belonged  to  the  defendant,  but  was  the 
property  of  E.  R.  Durkee  &  Co.,  from  whom  the  plaintiff  de- 
rived title. 

II.  The  plaintiff,  having  purchased  the  property  of  E.  R.  Dur- 
kee &  Co.,  had  a  right  to  remove  it,  notwithstanding  the  ter- 
mination of  the  tenancy.     Any  interference,  by  the  defendant, 
with  this  property,  or  any  resistance  made   by  him  to  the 
owner's  claim  to  it,  was  a  conversion  which  made  the  party  li- 
able.    (5  Den.,  527,  528  ;  7  Johns.,  255  ;  5  Cow.,  323 ;  2  Greenl. 
Ev.,  §  642.)      The    evidence  was    conflicting   as  to    the  ex- 
tent  of  the  defendant's   interference.     It  was  a  question   of 
fact  for  the  jury,  and  they  having  found  a  conversion,  their  de- 
cision is  conclusive.     The  evidence  shows,  also,  a  substantial 
demand  and  refusal,  and  this  has  always  been  held  evidence  of 
a  conversion. 

III.  It  was  immaterial  what  the  value  of  the  other  property, 
purchased  by  the  plaintiff  of  E.  R.  Durkee  &  Co.,  was.     The 
value  of  that  property  could  have  no  effect  upon  the  question 
of  the  value  of  the  property  converted.     (1  Greenl.  Ev.,  §  52.) 

IV.  The  attempt  of  the  defendant  to  show  that  he  had  offered 
to  return  the  property  before  the  commencement  of  the  suit, 
was  a  failure.     This  question  was  fairly  left  to  the  jury,  and 
their  decision  is  conclusive. 

BY  THE  COURT.* — BBOWN,  J. — The  plaintiff  claims  to  be  the 
owner,  by  purchase,  from  the  firm  of  E.  R.  Durkee  &  Co.,  of 

*  Present,  BKOWN,  EMOTT,  and  SCRUOHAM,  JJ. 
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two  iron  boilers,  one  iron  boiler  front,  certain  bolts,  Anchors, 
iron  bars,  a  quantity  of  fire  and  a  quantity  of  hard  brick ;  and 
this  action  is  brought  to  recover  the  value  thereof,  upon  the 
ground  that  the  defendant  had  converted  the  property  to  his 
own  use.  It  was  in  a  building  upon  Sedgwick-street,  in  the 
city  of  Brooklyn,  of  which  the  plaintiff's  vendors  were  the  ten- 
ants, and  Charles  Kelsey,  the  defendant,  the  landlord. 

The  term  had  ended  in  pursuance  of  a  stipulation  in  the  lease, 
by  which  the  destruction  of  the  demised  building,  by  fire,  should 
have  that  effect.  In  the  case  of  Kelsey  a.  Durkee  (33  Barb., 
±10),  this  court,  at  general  term,  have  adjudged  that  the  articles 
referred  to  were  not  fixtures,  and  were  the  property  of  the  ten- 
ants and  not  that  of  the  landlord.  The  material  questions  which 
arose  upon  the  trial  of  this  action,  at  the  Kings  county  circuit, 
in  October,  1861,  where  the  plaintiff  had  a  verdict,  was  upon 
the  conversion  by  the  defendant,  and  that  upon  the  value  of  the 
property. 

In  regard  to  the  conversion,  the  plaintiff,  who  was  examined 
as  a  witness,  testified,  that  he  bought  the  property  from  E.  R. 
Durkee  &  Co.,  on  the  1st  of  October,  1860,  and  commenced  to 
move  it  on  the  2d  of  that  month  : 

"I  moved  the  engine  and  some  other  machinery  connected 
with  it.  I  then  commenced  to  take  down  the  brick-work,  and 
part  connected  with  the  boilers,  and  to  remove  the  boilers ;  and 
while  doing  it,  Mr.  Kelsey  came  in  and  forbid  me  doing  so. 
He  said  they  were  built  in  brick-work  and  connected  with  the 
Uuilding,  consequently  they  were  his  property.  He  also  said 
there  was  an  injunction  against  the  removal  of  them,  and  if  I 
moved  them,  it  would  be  at  my  peril.  I  then  gave  directions 
to  the  men  I  had  employed,  to  leave  them — that  we  might  get 
ourselves  into  difficulty.  I  commenced  to  move  on  the  2d,  and 
this  might  be  on  the  4th.  He  said  these  boilers  and  brick- work, 
and  all  there  that  were  connected  with  and  built  into  the  brick- 
work, were  his.  I  told  him  I  had  bought  them,  and  had  a 
right  to  remove  them.  He  said  if  I  did  so,  I  would  make  my- 
self liable  to  prosecution,  or  something  to  that  effect.  He  acted 
rather  excited.  I  went  off,  and  left  the  property." 

This  evidence  was,  to  some  extent,  contradicted  by  the  testi- 
mony of  Charles  Kelsey,  the  defendant,  and  of  his  agent,  Stephen 
Halstead.  But  there  was  no  conflict,  as  to  the  presence  and  in- 
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terference  of  Kelsey,  at  the  time  referred  to  by  Wells,  and  that 
he  opposed  and  forbid  the  removal  of  some  portion  of  the  prop- 
erty purchased  by  Wells  from  E.  R.  Durkee  &  Co.  There  was 
also  evidence,  from  which  the  jury  might  have  inferred  and 
found  the  subsequent  assent  of  Kelsey  to  the  removal  of  the 
property.  The  question,  however,  was  fairly  left  to  the  jury. 
They  were  told  by  the  judge,  that  "  a  demand  and  refusal  is 
evidence  of  a  conversion,  and  nothing  more.  If  the  refusal  is 
qualified  in  any  way,  the  jury  must  judge  whether  the  qualifi- 
cation, or  the  reason  given  for  not  delivering  the  property,  is  a 
reasonable  one.  If  it  is  reasonable,  then  the  conversion  is  not 
made  out,  and  the  action  must  fail.  If  Charles  Kelsey  refused 
to  deliver  the  property,  on  demand,  and  afterwards  signified  to 
the  plaintiff  his  willingness  that  he  might  take  it  away,  before 
the  commencement  of  the  action,  then  the  conversion  is  not 
made  out." 

The  jury  found  the  fact  of  the  conversion  against  the  defend- 
ant, and  their  verdict  cannot  be  disturbed. 

Upon  the  subject  of  the  value  of  the  property,  a  question  of 
evidence  occurred,  which  I  will  briefly  examine.  The  bill  of 
sale  from  E.  R.  Durkee  &  Co.  to  Thomas  J.  Wells,  the  plaintiff, 
read  in  evidence,  included  a  steam-engine  and  various  other  ar- 
ticles of  machinery  and  tools,  besides  the  property  to  recover 
the  value  of  which  this  action  is  brought.  The  price  for  the 
whole  property  was  the  sum  of  $1,200,  without  designating  the 
price  of  each  article  separately.  Upon  the  cross-examination 
of  Thomas  J.  Wells,  the  defendant's  counsel  asked  him  "  what 
the  steam-engine  was  worth  ?"  The  question  was  objected  to 
as  immaterial  and  irrelevant. 

The  court  sustained  the  objection  and  excluded  the  evidence, 
and  the  defendant  excepted.  The  steam-engine  was  not  the 
subject  of  the  action.  The  defendant's  counsel  then  asked  the 
witness  the  following  question — "  What  was  the  value  of  the 
articles  purchased  by  you,  not  included  in  this  action  ?"  This 
question  was  in  like  manner  objected  to,  the  objection  sustained, 
and  the  defendant  excepted.  The  object  of  these  two  questions 
was  to  fix  the  value  of  the  property  which  was  the  subject  of 
the  action.  Assuming  the  value  of  the  various  articles  named 
in  the  bill  at  $1,200,  the  price  therein  named,  and  deducting 
from  this  the  estimated  value  of  the  articles  not  included  in 
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the  complaint,  would  fix,  it  is  thought,  necessarily  the  value  ot 
the  property  claimed  by  the  plaintiff.  It  was  evidence,  it  is 
said,  from  which  the  jury  might  infer  the  value  of  the  property 
in  suit. 

The  courts  have  received  evidence  of  the  price  paid  for  the 
identical  property  or  article  in  suit,  as  some  evidence  of  its 
value.  But  when  a  large  number  of  articles  are  sold  in  the  ag- 
gregate for  a  given  sum,  they  have  never  received,  that  I  can 
learn,  the  opinion  of  witnesses,  as  to  the  value  of  a  part  of  the 
articles,  for  the  purpose  of  ascertaining  the  value  of  the  other  part. 
Such  a  mode  of  estimating  values  of  property,  is  open  to  many 
objections.  It  must  assume  that  the  price  paid  for  the  aggre- 
gate property,  is  the  true  value.  It  is  very  far  from  being  so 
regarded. 

In  the  case  of  Smith  a.  Griffith  (3  Hill,  333),  the  court  say, 
"  though  the  price  paid  by  the  plaintiff  was  not  conclusive 
upon  him,  as  he  might  have  been  fortunate  enough  to  buy  under 
the  fair  market  value,  yet  it  is  some  evidence,  and  might 
well  have  been  taken  into  the  account  with  the  other  testimony. 
It  was  one  of  the  multitude  of  sales,  that  in  the  aggregate  might 
go  to  determine  the  market  value,  at  the  place  where  the  pur- 
chase was  made."  This  was  said,  it  must  be  observed,  of  an 
article  having  a  market  value,  which  second-hand  steam-en- 
gines, boilers,  pump-shafting,  pulleys,  pipes,  cocks,  tools,  and 
machinery  have  not.  In  Campbell  a.  Wood  worth  (20  ffi  Y., 
499),  evidence  of  the  sum  for  which  the  identical  goods  in  suit 
were  sold  by  auction,  was  offered  and  rejected  ;  and  in  the 
opinion,  Judge  Denio  says:  "In  such  case  as  the  present,  we 
think  the  evidence  of  what  the  goods  sold  for  at  the  auction, 
should  have  been  received  for  the  consideration  of  the  jury,  to 
be  compared  with  the  other  evidence  of  value  that  might  be 
offered,  and  to  be  allowed  such  weight  as  the  circumstances  of 
the  sale,  and  the  degree  of  competition  actually  exhibited,  should 
entitle  it  to."  All  this  has  reference  to  the  specific  property  it- 
self, and  not  to  some  other  property  with  which  it  happens  to 
be  united  and  valued,  and  from  which  it  must  finally  be  sepa- 
rated. The  proposition  of  the  defendant  was,  to  separate  the 
mass  of  machinery  and  tools  into  two  separate  parts,  and  take 
the  opinion  of  his  witness  upon  that  part  which  was  not  the 
subject  of  the  action,  for  the  sole  purpose  of  getting  at  the  value 
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of  the  part  in  controversy.  And  if  the  inquiry  was  legitimate 
and  proper,  to  the  extent  proposed,  it  would  have  been  equally 
legitimate  and  proper  to  take  the  opinion  of  witnesses  upon  the 
value  of  each  separate  article.  No  thought  is  given  to  the  ef- 
fect which  separation  might  have  upon  the  actual  value  of  the 
property.  It  may  have  been  of  greater  value,  when  sold  to- 
gether, than  when  sold  in  separate  parcels,  and  may  have  been 
worth  less.  And  it  is  very  evident,  from  these  considerations, 
that  the  opinion  of  the  witness  upon  the  value  of  the  property 
sold  by  E.  R.  Durkee  &  Co.  to  the  plaintiff,  and  not  the  subject 
of  the  suit,  could  be  of  no  service  to  the  jury  in  determining  the 
value  of  that  which  was.  It  might  confuse  their  minds  and 
lead  them  away  from  the  real  question  submitted  to  them,  but 
it  could  do  nothing  else. 

The  judgment  should  be  affirmed. 


THE  PEOPLE  a.  THE  NEW  YORK  GENERAL  SESSIONS. 

Supreme  Court,  First  District ;  General  Term,  Sept.,  1862. 

COURTS  OF  SESSIONS. — POWER  TO  REMOVE  BY  CERTIORARI. 

The  provision  of  the  act  of  1859  (Laws  of  1859,  794,  ch.  839,  §  2), — which  declares 
that  a  writ  of  certiorari  to  remove  into  the  Court  of  Sessions  of  the  county  a 
conviction  had  before  any  Court  of  Special  Sessions  or  Police  Court,  may  be  al- 
lowed on  the  application  of  the  party  convicted,  by  any  justice  of  the  Supreme 
Court,  or  by  any  officer  authorized  to  perform  the  duties  of  such  justice  in  vaca- 
tion,— does  not  apply  to  the  Court  of  General  Sessions  of  the  Peace  in  the  city 
and  county  of  New  York. 

The  Courts  of  Sessions  in  the  counties  other  than  that  of  New  York,  are  new  courts 
organized  under  the  Constitution  of  1846  ;  while  the  Court  of  General  Sessions 
of  the  Peace  in  the  city  and  county  of  New  York,  is  the  old  court  of  that  name. 
General  statutes  referring  merely  to  the  Courts  of  Sessions  in  the  several  coun- 
ties of  the  State,  should  be  understood  to  intend  the  former,  and  not  the  courts 
specially  provided  for  cities.* 

Prohibition  to  the  General  Sessions. 

*  Overruling  People  a.  Powell,  14  Abbott*'  Pr.,  91. 
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BY  THE  COURT.* — INGRAHAM,  P.  J. — The  question  submitted 
to  us  on  this  appeal  is  whether  the  act  of  the  Legislature  rela- 
tive to  the  Courts  of  Special  Sessions  and  Courts  of  Sessions, 
&c.,  passed  April  14,  1859,  applies  to  the  Court  of  General 
Sessions  in  the  city  of  New  York.  That  act  provides  for  re- 
moval by  certiorari  of  any  conviction  beforft  the  Special  Ses- 
sions into  the  Court  of  Sessions  for  review,  and  under  it  a  writ 
of  certiorari  was  allowed  to  review  a  conviction  of  one  Charles 
Wolsbeyen.  It  does  not  appear  from  the  return  that  the  pris- 
oner was  convicted  of  any  offence,  but  it  is  stated  that  for  the 
conviction  aforesaid  the  prisoner  was  sentenced  to  the  peniten- 
tiary. I  suppose,  however,  that  the  offence  was  petit  larceny. 

Prior  to  the  Constitution  of  1847,  and  at  the  time  of  its  adop- 
tion, these  courts  existed  throughout  the  State,  and  were  desig- 
nated as  Courts  of  General  Sessions  of  the  Peace  (2  Rev.  Stat., 
142),  and  provision  is  made  for  holding  the  same  court  in  New 
York,  by  the  same  title.  (75.,  503.) 

Although  this  court  in  New  York  possessed  larger  powers 
than  the  other  courts  of  the  same  name  in  other  parts  of  the 
State,  still  general  laws  relating  to  the  General  Sessions  were 
from  time  to  time  passed,  applicable  to  all  the  courts,  and  affect- 
ing the  court  in  New  York  with  the  courts  in  the  other  counties. 

In  the  Constitution  of  1847,  the  name  of  the  criminal  court  in 
each  county  is  changed  to  that  of  the  Court  of  Sessions,  and  the 
presiding  officer  is  the  County  Judge  instead  of  the  First  Judge. 

These  changes  led  the  Legislature  immediately  to  pass  the 
law  which  conferred  upon  the  Courts  of  Sessions  all  the  powers 
and  the  same  jurisdiction  as  were  before  possessed  and  exercised 
by  the  General  Sessions  of  the  Peace,  so  far  as  consistent  with 
the  Constitution  and  laws ;  and  the  then  existing  laws  were  ap- 
plied to  the  new  Courts  of  Sessions  so  far  as  they  could  be, 
consistent  with  the  Constitution. 

By  the  Judiciary  Act,  September,  1847,  ch.  280,  §§  40-42, 
Courts  of  Sessions  were  organized,  and  the  indictments  and  pro- 
ceedings pending  in  the  General  Sessions  of  the  Peace  were 
transferred  to  the  Courts  of  Sessions,  and  afterwards,  in  the 
same  act,  these  courts  are  referred  to  as  courts  organized  under 
that  act. 

*  Present,  INGBAHAM,  P.  J.,  BARNARD  and  CUERKE,  JJ. 
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It  is  also  to  be  noted  that  no  such  transfer  took  place,  and  no 
such  court  was  organized  in  the.  city  of  New  York ;  throughout 
all  the  sections  relating  to  the  organization  of  these  courts,  the 
city  and  county  of  New  York  was  excepted.  That  court  was 
continued  under  the  Constitution  by  the  special  provision  which 
continued  the  other  local  courts  in  New  York,  and  is  there 
called  the  Sessions.  But  none  of  the  courts  mentioned  in  that 
section  are  referred  to  by  the  full  title  of  the  courts. 

Since  that  period,  whenever  laws  were  passed  relating  to  the 
criminal  court  in  New  York,  the  court  was  designated  as  the 
General  Sessions  of  the  Peace.  (Laws  of  1851,  822,  ch.  441 ; 
1855,  613,  ch.  337 ;  1858, 556,  ch.  330 ;  1860, 1012,  ch.  508,  §  17.) 

These  various  provisions  to  which  I  have  referred  show,  I 
think,  conclusively,  that  the  old  Courts  of  General  Sessions, 
except  in  the  city  of  New  York,  were  not  continued  after  the 
Constitution  of  1847,  but  that  new  courts  were  organized  in  all 
the  other  counties  of  the  State  under  a  different  name,  while 
the  General  Sessions  in  New  York  was  continued  with  all  its 
then  powers  and. jurisdiction,  and  has  been  so  recognized  by  the 
Legislature  in  all  laws,  passed  since  the  adoption  of  the  Consti- 
tution, relating  to  the  said  court. 

The  course  of  legislation  on  this  subject  also  must  be  regarded 
as  adopting  this  construction  of  the  Constitution,  that  the  Courts 
of  Sessions  therein  named  were  new  courts  and  not  a  continua- 
tion of  the  old  courts.  If  this  view  be  correct,  the  only  ques- 
tion would  be  whether  the  term  "  Courts  of  Sessions,"  as  used 
in  the  act  of  1859,  is  to  be  construed  as  applying  to  all  the 
courts  in  this  State  of  that  name,  and  also  to  the  General  Ses- 
sions of  the  Peace  in  the  city  of  New  York. 

The  words  of  the  section  (Laws  of  1859, 795,  ch.  339)  are,  "  a 
writ  of  certiorari  to  remove  into  the  Court  of  Sessions  of  the 
county  a  conviction  had  before  any  Court  of  Special  Sessions  or 
Police  Court,  may  be  allowed,"  &c. 

The  third  section  also  speaks  of  the  Court  of  Sessions  of  the 
several  counties. 

The  peculiar  phraseology  of  these  sections  seems  intended  to 
restrict  the  operations  of  the  act  to  those  courts  which  are  held 
for  the  counties,  in  contradistinction  to  the  courts  specially  pro- 
vided for  in  the  cities.  This  view  is  strengthened  by  the  sub- 
sequent provisions  of  the  third  section,  which  require  the  pro- 
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ceedings  on  the  certiorari  to  be  filed  in  the  office  of  the  clerk 
of  the  county.  If  this  section  i&  applicable  to  the  General  Ses- 
sions of  the  Peace  of  the  city  of  New  York,  it  would  place  the 
return  in  an  office  entirely  unconnected  with  the  court.  Besides 
this,  the  fact  that  the  remedy  by  appeal,  which  has  heretofore 
existed,  is  not  repealed  by  any  thing  in  this  statute,  or  elsewhere, 
affords  another  reason  why  the  Legislature  did  not  intend  to 
include  the  city  of  New  York  in  this  act.  It  cannot  be  con- 
tended that  the  Legislature  intended  to  create  two  modes  of 
reviewing  the  decisions  of  the  special  term — one  by  appeal  and 
the  other  by  certiorari — and  yet  such  would  be  the  case  if  this 
act  is  held  to  be  operative  on  the  New  York  courts.  I  think 
the  more  reasonable  construction  of  the  act  is  to  confine  its 
operation  to  the  courts  of  the  name  stated  in  the  statute,  and 
not  to  extend  it  to  other  courts  not  specially  named  therein. 

It  has  been  suggested  that  the  act  of  1859,  to  empower 
Courts  of  Sessions  to  extend  their  terms,  &c.,  has  been  always 
considered  as  applying  to  the  Court  of  General  Sessions.  This 
may  be,  and  yet  we  find  that  the  Legislature,  in  1862  (ch.  10), 
passed  a  special  act  to  empower  the  Court  of  General  Sessions 
of  the  Peace  for  the  city  and  county  of  New  York  to  extend 
the  terms  and  to  authorize  adjournments. 

If  any  statute  can  be  said  to  be  declaratory  of  the  law,  the 
passage  of  such  an  act  can  only  be  considered  as  declaring  that 
the  former  act  of  1859  did  not  apply  to  this  court. 

I  do  not  think,  therefore,  that  the  statute  under  consideration 
applies  to  the  Court  of  General  Sessions  of  the  Peace  in  the  city 
and  county  of  New  York,  and  that  the  Court  of  General  Ses- 
sions have  no  jurisdiction  to  review  a  judgment  of  Special  Ses- 
sions under  the  powers  conferred  by  the  act  of  1859,  or  Courts 
of  Sessions  of  the  counties. 

The  writ  of  prohibition  is  granted. 
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Supreme  Court,  first  District;  General  Term,  Nov.,  1862. 
DAMAGES  BY  FRAUD. — FORM  OF  SUMMONS. 

In  actions  to  recover  damages  for  fraud  and  deceit,  the  summons  should  be  for 
relief,  according  to  subd.  2  of  section  128  of  the  Code.* 

Thus  in  an  action  to  recover  damages  for  having  induced  plaintiff  to  buy  a  prom- 
issory note  by  falsely  representing  it  to  be  a  business  note,  a  summons  demand- 
ing judgment  for  a  specified  sum,  according  to  subd.  1  of  section  128,  is  irregular. 

*  In  the  case  of  LBVT  a.  NICHOLAS  (N.  Y.  Superior  Court,  Special  Term,  Awnut, 
1862),  it  was  Held,  that  in  an  action  for  unliquidated  damages,  upon  breach  of  a 
contract,— «.  g.,  an  undertaking  of  bail,— the  summons  must  be  for  relief. 

Mr.  Hartford,  for  the  defendants,  moved  to  set  aside  the  complaint  for  a  depart- 
ure from  the  summons  in  this  respect. 

S.  B.  H.  Judah,  opposed. 

ROBERTSON,  J. — I  think  the  summons  was  incorrectly  drawn.  Section  129  of 
the  Code  provides  that  "  in  actions  arising  on  contract  for  the  recovery  of  money 
only,"  the  notice  to  be  inserted  is,  that  the  plaintiff  "  will  take  judgment  for  a 
sum  specified  therein,  if  the  defendant  fail  to  answer  the  complaint,"  and  in  such 
action,  section  246,  subd.  1,  provides  that  the  clerk  shall  enter  judgment  £or  the 
amount  mentioned  in  the  summons.  The  undertaking  in  this  case  was  simply 
that  the  defendant  should  render  himself  amenable  to  the  process  of  the  court, 
and  the  action  is  for  damages  for  his  not  having  been  so.  I  concur  with  the 
views  of  Judge  Barculo  in  Hyde  Park  a.  Teller  (8  How.  Pr.,  504),  that  subd.  1  of 
section  129  ought  only  to  apply  to  contracts  providing  in  terms  for  the  payment 
of  money.  Whenever  it  is  necessary  to  go  out  of  the  contract  to  fix  the  amount, 
such  provision  is  inapplicable.  (Tuttle  a.  Smith, 6  Abbotts'  Pr.,  329  ;  8.  C.,  14  How. 
Pr.,  395;  West  a.  Brewster,  1  Duer,  G47.)  Upon  that  principle  Justice  Strong 
decided  in  Kelsey  a.  Covert  (15  How.  Pr.,  92),  that  in  such  an  action  as  this,  no- 
tice should  be  given  under  the  second  subdivision,  because,  as  he  argues,  the 
amount  specified  is  not  the  sum  to  be  paid,  but  the  limit  of  it.  The  first  subdi- 
vision was  not  intended  to  include  all  cases  of  contract  where  only  money  is  de- 
manded, as  has  been  decided  in  numerous  cases  collected  in  note  6  to  section  129 
of  the  Code.  (Code,  1860,  Voorhies  ed. ,  1 16.)  I  do  not  think  the  case  of  Croden  a. 
Drew  (3  Duer,  652)  militates  against  this. 

The  complaint  must  be  set  aside,  unless  the  plaintiff  elect  to  amend  that  or  the 
summons,  and  without  costs. 

If  the  defendants  wish  to  obtain  the  favor  of  extending  the  time  of  surrender- 
ing their  principal,  they  may  have  such  time  extended  thirty  days,  on  paying  the 
plaintiffs  costs  prior  to  filing  the  complaint,  and  $10  costs  of  opposing  this  motion. 

Consult,  also,  Norton  a.  Cwy,  14  Abbotts'  Pr.,  364. 
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Appeal  from  an  order  denying  a  motion  to  strike  out  the 
complaint. 

This  action  was  brought  by  William  L.  Hartshorn  against 
Charles  Newman  and  C.  Belden  Hall.  The  summons  stated, 
that  on  failure  to  answer,  &c.,  the  plaintiff  would  take  judg- 
ment for  $400,  with  interest  from  May  26th,  1862.  The  com- 
plaint alleged  that  the  defendants,  conspiring  to  defraud  the 
plaintiff,  by  sundry  misrepresentations  induced  the  plaintiff  to 
discount  a  note  of  $287.40  ;  that  by  reason  of  the  matters  set 
forth  plaintiff  had  sustained  damage  in  the  sum  of  $400  for 
which  amount  judgment  was  asked.  A  motion  was  made  by 
the  defendants  to  strike  out  the  complaint  as  inconsistent  with 
the  form  of  the  summons.  Mr.  Justice  Ingraham  denied  the 
motion,  and  the  defendants  appealed. 

Gideon  L.  Walker,  for  the  appellants. 
Edward  Forbes  Travis,  for  the  respondent. 

BY  THE  COURT. — INGRAHAM,  P.  J. — This  action  was  against 
the  defendants  for  selling  to  the  plaintiff  a  note,  which  they 
falsely  represented  to  be  a  business  note,  &c.,  and  claiming  to 
recover  from  them,  for  the  fraud  and  deceit,  the  value  of  the 
note  «o  sold.  On  the  hearing  of  the  motion,  I  thought  that  as 
the  plaintiff  could  only  recover  the  amount  of  the  note  and  in- 
terest, he  could  take  judgment  for  that  amount,  and  no  applica- 
tion to  the  court  was  necessary. 

Upon  more  reflection,  however,  I  am  satisfied  that  the  note  is 
to  be  considered  only  as  inducement  to  the  action,  and  the  true 
cause  of  action  is  the  fraud  and  deceit. 

In  such  a  case  the  application  for  judgment  must  be  to  the 
court,  and  the  summons  should  have  corresponded  with  the 
complaint.  The  cases  of  Bidder  a.  "Whitlock  (12  How.  Pr., 
208)  and  Tuttle  a.  Smith  (6  Abbotts'  Pr.,  329  ;  S.  C.,  14  How. 
Pr.,  395),  are  authorities  on  this  point. 

The  order  must  be  reversed  and  the  motion  granted,  with  $10 
costs,  with  leave  to  plaintiff  in  twenty  days  to  amend  summons 
on  payment  of  such  costs,  and  without  prejudice  to  the  order  of 
arrest. 

PECKHAM  and  LEONARD,  JJ.,  concurred. 
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SAKSFIELD  a.  VAN  VAUGHNER. 
Supreme  Court,  First  District;  General  Term,  Nov.,  1862. 

ACTIONS  OF  EQUITABLE  NATURE. — AMOUNT  IN  CONTROVERSY. — 
JURISDICTION. — COSTS. 

The  Constitution  ot  1846  and  the  Code  of  Procedure  have,  by  necessary  implica- 
tion, abolished  every  limitation  in  respect  to  the  amount  in  controversy  there- 
tofore required  to  give  jurisdiction  in  actions  of  an  equitable  nature,  such  an 
•were  formerly  entertained  only  in  the  Court  of  Chancery. 

No  rule  was  revived,  by  the  repeal  (Laws  of  1862,  859,  ch.  460,  §  39)  of  the  provi- 
sions of  2  Rev.  Stat.,  173,  §  37,  in  relation  to  the  jurisdiction  of  the  Court  of 
Chancery. 

Appeal  from  an  order  dismissing  the  complaint. 

This  action,  by  Patrick  Sarsfield  against  George  "W.  Van 
Vaughner  and  Elizabeth  Greer,  was  in  the  nature  of  a  credi- 
tor's bill.  The  judgment  against  Van  Vaughner,  on  which  this 
action  was  founded,  was  paid  with  the  exception  of  a  balance 
of  $31.02.  Mr.  Justice  Clerke  dismissed  the  complaint  on  mo- 
tion of  defendants,  on  the  ground  that  the  matter  in  dispute 
did  not  exceed  fifty  dollars.  The  plaintiff  appealed. 

Robert  H.  Shannon,  for  the  appellant. 

Ira  0.  Miller,  for  the  respondents,  made  substantially  the 
same  points  as  on  the  motion  below,  14  Abbotts'  Pr.,  297. 

BY  THE  COURT. — LEONARD,  J. — The  Constitution  of  1846  and 
the  Code  of  Procedure  have,  by  necessary  implication,  abolished 
every  limitation  in  respect  to  the  amount  in  controversy  there- 
tofore required  to  give  jurisdiction  in  actions  of  an  equitable 
nature,  formerly  entertained  only  in  the  Court  of  Chancery. 
(Giles  a.  Lyon,  4  N.  T.,  600 ;  Cobine  a.  St.  John,  12  How. 
Pr.,  333 ;  Coon  a.  Brook,  21  Barb.,  546  ;  Mallory  a.  Norton, 
II.,  424.) 

No  rule  was  revived  by  the  repeal  of  section  37,  article  2, 
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title  2,  chapter  1,  of  the  Revised  Statutes,  in  relation  to  the  juris- 
diction of  the  Court  of  Chancery  (Laws  of  1862,  859,  ch.  460, 
§  39),  because  the  Code  had  previously  repealed  that  statute, 
and  abolished  every  other  rule  limiting  the  jurisdiction  of  the 
Supreme  Court. 

The  question  of  costs  may  be  affected  where  the  amount  in 
controversy  is  under  $50. 

The  order  appealed  from  should  be  reversed,  but  without 
costs. 

INGRAHAM,  P.  J.,  and  BARNARD,  J.,  concurred. 


WHITE  a.  ROSS. 
Court  of  Appeals  ;  September  Term,  1860. 

ESTOPPEL  TO  DENY  INCORPORATION. — DEFECTIVE  ORGANIZATON 
CURED  BY  SUBSEQUENT  STATUTE. — MUTUAL  INSURANCE  COMPANY 
ORGANIZED  IN  DEPARTMENTS. — RECEIVER'S  ASSESSMENT. 

Persons  who  make  contracts  with  &  corporation  de  facto,  cannot  deny  its  legal  ex- 
istence. 

.Any  errors  or  informalities  in  the  mode  of  the  formation  of  a  corporation,  under  a 
.general  act  for  the  organization  of  corporations,  are  cured  by  a  special  act 
.Ktcognizing  the  existence  of  the  corporation,  and  changing  its  name. 

,&  mutual  insurance  company,  organized  under  the  General  Insurance  Companies 
Act  of  April  10,  1849,  may  divide  its  risks  into  classes,  according  to  the  degree 
-of  hazard,  and  assess  the  premium  notes  only  for  the  payment  of  the  losses 
(happening  in  the  class  to  which  such  notes  belong.* 

All  the  notes  of  a  mutual  insurance  company  constitute  its  capital  stock  ;  and, 
although  the  notes  of  one  department  must  be  first  assessed  to  pay  the  losses  of 
that  department,  yet,  if  they  are  found  not  sufficient,  and  any  thing  remains  in 
the  other  department  beyond  paying  the  claims  upon  it  in  that  branch,  resort 
•must  be  had  to  those  remaining  assets  until  the  whole  are  exhausted.  If  the 
necessity  exists,  resort  must  be  had  to  the  entire  fund  of  the  company. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Justus  White,  receiver  of  the 

*  Overruling  Thomas  a.  Achilles  (16  Barb.,  491). 
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Union  Insurance  Company,  against  Giles  Ross  and  others,  on  a 
premium  note.  The  company  was  originally  incorporated  at  4 
Mutual  Insurance  Company,  under  the  act  of  April  10,  1849 
(Laws  of  1849,  441,  ch.  308),  under  the  name  of  the  Union  Mu- 
tual Insurance  Company. 

By  a  special  act  passed  in  1851  (Laws  0/"1851,  775,  ch.  395), 
the  charter  was  amended  by  omitting  the  word  "  mutual"  from 
the  name  of  the  company,  and  limiting  the  number  of  directors. 
The  plaintiff  was  subsequently  appointed  receiver  of  the  cor- 
poration, and  as  such  brought  this  action.  He  recovered  judg- 
ment  in  the  Supreme  Court,  and  the  defendants  appealed.  The 
other  facts  appear  in  the  opinion  of  the  court. 

Cox  c&  Avery,  for  the  appellants,  insisted  that  the  company 
was  not  legally  incorporated,  and  that  the  proof  showed  an  or- 
ganization of  their  company  into  two  separate  companies,  in 
evasion  of  the  statute,  and  that  the  plaintiff's  assessment  was 
void. 

Henry  R.  Mygatt,  for  the  respondent. 

BY  THE  COURT. — BACON,  J. — Two  questions  only  are  made  by 
the  defendants'  counsel  upon  this  appeal.  The  first  is,  that  the 
company,  of  which  the  plaintiff  is  receiver,  was  not  duly  incor- 
porated. There  are  two  conclusive  answers  to  this  objection. 
In  the  first  place,  the  defendants  were  members  of  the  corpora- 
tion. They  became  such  members  when  they  delivered  the 
note  upon  which  this  suit  is  prosecuted,  and  received  their  pol- 
icy. Having  thus  dealt  with  it  as  a  corporation  de  facto,  they 
cannot  now  be  heard  to  question  the  validity  of  the  organiza- 
tion. That  can  only  be  impeached  by  the  sovereign  power  of 
the  State. 

But  in  the  second  place,  if  there  were  any  errors  or  informal- 
ities in  the  mode  of  its  formation,  they  were  cured  by  the  law 
of  1851,  which  recognized  the  existence  of  the  company  and 
changed  the  corporate  name.  This  is  the  highest  exercise 
of  the  sovereign  power  by  which,  in  effect,  the  people  speak, 
and  waiving  the  defects  of  the  organization,  if  such  exist,  de- 
clare the  corporation  to  have  existence  not  only,  but  to  be  en- 
dowed with  all  the  faculties  necessary  to  corporate  life  and 
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action.  (Buffalo  &  N.  Y.  City  K.  R.  Co.  a.  Dudley,  14  N.  Y., 
336.)  The  power  which  prescribes  the  formalities  to  be  observ- 
ed in  creating  a  corporation  is  able  to  dispense  with  them. 
This  is  expressly  adjudged  in  Black  River  &  Utica  R.  R.  Co. a. 
Barnard  (31  Barb.,  258). 

The  second  objection  to  a  recovery  taken  by  the  defendants' 
counsel  is,  that  the  assessment  which  was  and  ought  to  be  en- 
forced in  this  suit,  not  being  upon  the  whole  capital,  but  on  a 
part  only,  was  void.  The  company  of  which  the  plaintiff  is  re- 
ceiver, it  seems,  divided  the  applications  for  insurance  into  two 
classes,  one  of  which  was  termed  the  commercial,  the  other  the 
farmers'  class ;  the  rates  being  adjusted  upon  different  scales  in 
respect  to  what  were  supposed  to  be  the  different  degrees  of 
hazard  of  the  two  classes,  and  the  notes  were  only  to  be  assess- 
ed for  losses  in  the  department  to  which  they  belonged.  This 
was  done  in  accordance  with  the  llth  section  of  the  charter  of 
the  company,  which  provides  in  express  terms  for  such  a  di- 
vision. 

The  ground  of  objection  to  this,  is  alleged  to  be  that  in  effect 
it  creates  two  organizations:  that  it  destroys  the  element  of 
what  is  called  mutuality,  and  does  not  subject  the  whole  assets 
in  solido  to  the  payment  of  all  the  risks  assumed.  These  ob- 
jections are  in  part  unfounded  in  fact,  and  so  far  as  such  an  ar- 
rangement is  supposed  to  contravene  the  spirit  of  the  act  of  1849, 
authorizing  the  formation  of  insurance  companies,  the  question 
is,  I  think,  disposed  of  by  the  decision  of  this  court  in  the  recent 
case  of  Mygatt  a.  N.  Y.  Protection  Insurance  Co.  By  the 
llth  section  of  the  act  of  1849,  the  corporators  were  authorized 
to  declare  in  their  charter  "  the  mode  and  manner"  in  which 
they  were  to  exercise  their  corporate  powers.  This  was  held, 
in  that  case,  to  transfer  to  the  companies  which  should  organize 
under  the  act  full  legislative  control  over  the  subject,  and  in- 
vest them  with  power  to  provide  for  any  kind  of  insurance  per- 
mitted by  the  act,  and  to  regulate  what  may  be  called  their  in- 
ternal economy,  in  such  way  as  to  the  directors  should  seem 
prudent  and  best,  so  long  as  they  did  not  contravene  any  express 
provision  of  the  act  under  which  they  organized. 

The  provision  in  the  charter  of  this  company  is  not  in  con- 
flict with  any  provision  of  the  act  of  1849,  that  has  been  pointed 
out ;  and  it  cannot,  with  any  propriety,  be  said  that,  there  are 
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two  organizations.  The  division  of  risks  into  classes  is  only  one 
of  the  "  modes  or  manners"  in  which  the  company  chooses  to 
transact  its  business,  and  has  not  as  much  diversity  as  the  two 
modes  of  insurance  on  the  cash  and  premium-note  systems, 
which,  it  is  now  settled,  can  be  united  under  one  organization. 
"  If,"  as  is  said  by  Judge  Paige,  in  Sheldon  a.  Roseboom  (29 
Barb.)  309,  note),  "  the  capital  to  be  applied  to  the  payment  of 
losses  is  to  be  divided,  so  are  the  risks.  If  the  capital  is  less  for 
each  department,  so  are  the  hazards." 

Both  classes  are  to  be  assessed  by  the  receiver,  and  in  truth, 
I  suppose  it  cannot  be  doubted,  that  all  the  notes  of  the  com- 
pany constitute  its  capital,  and  that,  although  the  notes  of  one 
department  must  first  be  assessed  to  pay  the  losses  in  that  de- 
partment, yet  if  they  are  found  not  to  be  sufficient,  and  any  thing 
remains  in  the  other  department  beyond  paying  the  claims  upon 
it  in  that  branch,  resort  must  be  had  to  those  remaining  assets 
until  the  whole  are  exhausted.  And  this  is  an  answer  to  that 
part  of  the  objection  which  insists  that  the  whole  assets  must 
be  applied  to  the  payment  of  all  the  risks  assumed  by  the  com- 
pany. If  the  necessity  exists,  resort  must  be  had  to  the  entire 
fund.  It  is  precisely  the  principle  which  subjects  the  premium 
notes  to  contribution  for  losses  on  the  cash  policies,  after  the 
funds  of  that  department  have  all  been  applied. 

The  judgment  must,  in  my  opinion,  be  affirmed. 

All  the  judges  concurred. 


YOUNG  a.  THE  NEW  YORK  AND  LIVERPOOL  UNITED 
STATES  MAIL  STEAMSHIP  COMPANY. 

Supreme  Court,  First  District;  General  Term,  Nov.,  1861. 

CONSTRUCTION  OK  STATUTES. — PLEADING  JOINT  LIABILITY. — STOCK- 
HOLDERS.— ACCOUNTING. 

Under  a  statute  declaring  that  stockholders  shall  be  "  severally  individually  lia- 
ble" to  the  creditors  of  a  corporation  to  an  amount  equal  to  their  stock,  an  ac- 
tion will  not  lie  in  favor  of  a  creditor  against  the  stockholders  jointly,  to  har« 
an  accounting,  and  payment  from  each  as  may  be  proved  liable. 
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In  an  action  against  stockholders  of  a  corporation  to  charge  them  with  a  statute 
liability  for  debts  of  the  corporation,  the  complaint  must  show  that  the  defend- 
ants were  such  stockholders  at  the  time  the  debt  was  contracted. 

Appeal  from  an  order  sustaining  demurrer  to  the  complaint. 

This  action  was  brought  by  John  S.  Young,  Charles  M.  David- 
son, and  James  S.  King,  against  the  New  York  and  Liverpool 
United  States  Mail  Steamship  Company,  Richard  Shell,  John 
H.  Coley,  the  New  York  Balance  Dock  Company,  James 
Brown,  Stewart  Brown,  James  M.  Brown,  and  William  Brown, 
as  trustees,  and  numerous  others,  for  an  accounting  and  the 
payment  of  a  judgment  against  the  steamship  company,  in  favor 
of  the  plaintiffs,  for  $2528.52.  There  was  a  similar  action 
against  the  same  defendants  by  John  "W.  Cooper  and  John  B. 
Cooper,  also  judgment-creditors.  The  two  actions  were  argued 
and  determined  together.  The  complaint  in  the  first  action  was 
substantially  as  follows : 

The  plaintiffs  commence  this  action  in  behalf  of  themselves 
and  such  creditors  of  the  New  York  and  Liverpool  United  States 
Mail  Steamship  Company  as  may  choose  to  participate  therein, 
and  respectfully  allege — 

That  in  the  year  one  thousand  eight  hundred  and  forty-nine, 
an  act  or  statute  of  the  State  of  New  York  was  passed,  en- 
titled "  An  act  to  incorporate  the  New  York  and  Liver- 
pool United  States  Mail  Steamship  Company,  passed  April  11, 
1849,"  under  and  by  virtue  of  which  the  said  corporation  was 
created. 

That  after  the  passage  of  said  act  the  corporation  thereby 
created  proceeded  to  organize  themselves  in  the  manner  pre- 
scribed in  said  act,  and  commenced  the  business  designated  in 
said  act.  That  in  the  years  1856,  1857,  and  1858,  the  said  cor- 
poration did  business  as  such  corporation  in  the  city  of  New 
York.  That  some  time  in  the  year  1858  the  said  corporation 
discontinued  their  business.  That  the  plaintiffs  are  informed 
and  believe,  that  in  the  year  1858  all  of  the  property  of  said 
corporation  was  sold  or  otherwise  disposed  of,  and  the  said  cor- 
poration suspended  business,  owing  sundry  debts  which  still 
remain  unpaid. 

The  plaintiffs  are  informed  and  believe,  that  when  the  said 
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corporation  suspended  business,  in  the  year  1858,  the  stock- 
holders in  said  corporation  consisted  of  the  following  persons : 

[Here  followed  the  names  of  the  defendants  Brown  and  others, 
in  all  fifty-three.] 

The  plaintiffs  are  informed  and  believe,  that  the  whole  amount 
of  the  capital  stock  of  said  corporation  was  never  paid  in,  and  a 
certificate  thereof  made  and  recorded,  as  prescribed  in  the  twelfth 
section  of  said  act. 

The  plaintiffs  allege,  that  by  reason  of  said  omission  or  fail- 
ure, the  stockholders  of  said  corporation  are  individually  liable 
to  the  creditors  of  said  corporation,  to  an  amount  equal  to  the 
amount  of  stock  held  by  such  stockholders  respectively,  for  all 
debts  and  contracts  made  by  said  corporation,  in  the  manner 
specified  in  said  act. 

The  plaintiffs  allege,  that  during  the  years  1856  and  1857  they 
sold  and  delivered  to  said  corporation,  in  the  city  of  New  York, 
divers  quantities  of  ship-bread,  flour,  crackers,  and  similar  arti- 
cles, as  supplies  for  the  steamships  or  vessels  of  said  corporation, 
at  credits  of  less  than  one  year  on  each  of  said  sales,  and  that  on 
the  1st  of  November,  1857,  the  said  corporation  owed  the  plain- 
tiffs therefor  the  sum  of  two  thousand  four  hundred  and  fifty- 
six  dollars  and  twenty-seven  cents,  and  said  debt  was  then  due 
and  payable. 

The  plaintiffs  allege,  that  on  the  10th  of  February,  1858,  they 
commenced  an  action  in  this  court  against  said  corporation  to 
recover  upon  said  indebtedness,  and  such  proceedings  were  had 
therein  that  on  the  3d  of  March,  1858,  the  plaintiffs  recovered 
a  judgment  thereon  for  the  sum  of  two  thousand  five  hundred 
and  twenty-eight  dollars  and  fifty-two  cents.  The  said  judg- 
ment was  duly  made  or  given,  and  now  remains  of  record  in 
this  court. 

That  on  the  3d  of  March,  1858,  the  plaintiffs  issued  and  de- 
livered to  the  sheriff  of  the  city  and  county  of  New -York  an 
execution  upon  said  judgment  against  the  property  of  said  cor- 
poration, to  obtain  payment  and  satisfaction  of  said  judgment. 
That  said  sheriff  has  returned  said  execution  wholly  unsatisfied 
and  unpaid,  and  said  execution,  with  such  return  thereon,  re- 
mains on  file  in  the  county  clerk's  office  of  the  city  and  county 
of  New  York. 

The  plaintiffs  are  informed  and  believe,  that  all  of  their  said 
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proceedings  against  said  corporation,  to  obtain  payment  of  said 
debt,  are  regular  and  according  to  the  course  and  practice  of 
this  court. 

The  plaintiffs  allege  that  the  said  corporation  still  remains 
actually  and  justly  indebted  to  the  plaintiffs  as  above  stated  in 
the  sum  of  two  thousand  five  hundred  and  twenty-eight  dollars 
and  fifty-two  cents,  together  with  interest  thereon  since  the 
rendition  of  said  judgment,  and  that  said  corporation  has  no 
visible  property  out  of  which  the  plaintiffs  can  obtain  payment 
of  said  debts,  or  any  part  thereof. 

The  plaintiffs  allege,  that  they  find  upon  the  record  of  the 
courts  in  this  State  various  judgments  obtained  within  the 
past  two  years  against  said  corporation,  and  appearing  to  be 
unpaid. 

That  the  following  named  persons  appear  to  be  owners  of  said 
judgments: 

[Here  followed  the  names  of  fifty-nine  other  defendants.] 

The  plaintiffs  cannot  ascertain  whether  the  above  judgments 
comprise  all  the  claims  against  said  corporation  for  which  the 
stockholders  are  liable,  and  ask  for  discovery  on  that  subject, 
and  to  amend  if  necessary. 

The  plaintiffs  cannot  state  what  amount  is  due  upon  said  last- 
mentioned  judgments,  or  which  of  said  judgments  constitute 
claims  against  said  stockholders  personally.  But  the  plaintiffs 
are  informed  and  believe,  that  some  of  said  judgments  constitute 
claims  against  said  stockholders,  to  be  paid  by  said  stockholders 
out  of  their  individual  property. 

The  plaintiffs  allege,  that  they  have  no  information  as  to  the 
amounts  (if  any)  which  any  individual  stockholder  has  paid  upon 
debts  of  said  corporation,  which  said  stockholder  was  liable  per- 
sonally to  pay,  and  that  they  cannot  sue  any  individual  stock- 
holder to  obtain  satisfaction  of  said  judgment  against  said  cor- 
poration with  any  reasonable  certainty  that  such  stockholder  is 
liable  to  the  plaintiffs  upon  this  debt. 

Wherefore  the  plaintiffs  respectfully  pray  that  an  account  may 
be  taken  by  this  court,  to  ascertain  and  determine  all  the  debts 
owing  by  said  corporation,  for  the  payment  of  which  the  stock- 
holders are  personally  liable.  And  also  to  ascertain  and  de- 
termine the  amount  which  each  of  said  stockholders  is  liable  to 
pay  upon  said  debts. 
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The  plaintiffs  respectfully  pray,  that  until  said  accounting 
shall  have  been  had,  the  said  stockholders  may  be  restrained 
and  enjoined  from  paying  to  any  creditor  of  said  corporation 
any  debts  due  from  said  corporation. 

The  plaintiffs  pray  that  a  judgment  be  given  in  this  action 
that  said  stockholders  each  pay  into  court  such  sum  respectively 
as  by  such  accounting  he  may  be  found  liable  to  pay,  and  that 
the  plaintiffs,  out  of  said  money,  have  satisfaction  of  their  said 
judgment  against  said  corporation,  together  with  the  costs  of 
this  action.  And  that  any  other  creditor  of  said  corporation 
who  is  entitled  to  participate  in  said  money,  may  have  the  like 
relief,  or  such  other  or  further  relief  as  the  court  may  direct. 

Various  demurrers  were  interposed  to  this  complaint,  all  ob- 
jecting that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  several  that  there  was  amisjoinder 
of  causes  of  action,  and  defect  of  parties.  The  demurrers  were 
tried  before  Mr.  Justice  Hogeboom,  who  sustained  the  same. 
(10  AMotti  Pr.,  229.) 

The  plaintiffs  appealed. 

William  Curtis  Noyes,  for  the  appellants. 

Clarkson  N.  Potter,  for  the  respondents. — I.  It  does  not  ap- 
pear plaintiffs  brought  their  action  against  the  company  within 
one  year  after  their  debt  became  due.  They  made  various  sales 
in  1856.  They  began  their  suit,  February  10,  1857.  All  their 
sales  payable  prior  to  February  10,  1856,  they  cannot  recover 
of  stockholders  for. 

II.  But  if  it  were  otherwise,  this  action  would  not  lie.  The 
defendants'  liability,  if  any,  to  the  plaintiffs,  arises  under  the 
act  of  incorporation,  section  11,  which  provides  that  the  stock- 
holders shall  be  "  severally  individually  liable"  to  the  creditors 
of  the  company  to  an  amount  of  stock  in  their  names,  (fee. 
Severally  is  not  jointly,  and  relates  rather  to  the  plaintiffs' 
remedy  than  their  right.  No  authority  or  indication  is  given 
by  the  statute  that  a  joint  suit,  or  any  suit  looking  to  a  general 
accounting,  can  be  sustained.  The  whole  theory  of  the  statute  is, 
that  a  creditor  shall  first  exhaust  his  remedy  against  the  property 
of  the  company  by  sequestration,  then  resort  to  the  liability  of 
the  stockholders  to  make  up  the  deficiency.  (3  Rev.  Stat., 


74  ABBOTTS'  PRACTICE  REPORTS. 

Young  a.  The  New  York  and  Liverpool  United  States  Mail  Steamship  Co. 

5  ed.,  766,  §  58.)  This  bill  has  nothing  of  the  kind  in  it.  There 
is  no  application  to  sequestrate  the  property  of  the  corporation, 
even  as  incidental  to  a  general  accounting.  No  proceeding  to 
exhaust  its  property  first.  Had  it  been  such  a  suit,  it  would 
have  been  multifarious  and  improper.  It  joins  parties  without 
its  appearing  whether  they  held  stock  at  the  time  the  plaintiffs' 
debt  was  contracted.  (Judson  a.  Rossie  Galena  Co.,  1  Paige, 
598.)  And  had  it  been  in  proper  form  in  this  respect,  against 
stockholders  jointly  and  severally,  it  would  still  have  been  im- 
proper. (Jb.)  The  omission  to  show  this  would  wholly  deprive 
the  plaintiff  of  his  locus  standi.  It  is  an  absolute  prerequisite 
to  a  recovery,  that  the  defendants  should  be  stockholders  at  that 
time.  If  it  were  a  bill  to  account  it  would  not  lie.  Bills  to 
account  must  be  between  privies  in  estate,  contract,  or  interest. 
These  stockholders  are  neither.  No  contract  has  been  made; 
no  estate  is  in  question ;  no  joint  interest  exists,  for  they  are 
liable,  if  at  all,  "  severally  individually"  to  the  creditors. 

III.  So  far  as  it  purports  to  be  a  bill  for  accounting,  it  ought 
not  to  lie.    The  question  is  not  what  rights  the  other  judgment- 
creditors  have,  but  what  is  the  plaintiffs'  standing.     They  can- 
not have  any,  so  far  as  they  seek  to  recover  their  debt  (which 
is  their  sole  basis  for  any  claim)  in  this  way.     The  method  is 
prescribed  by  the  statute  itself.     The  statute  of  sequestration 
of  corporations  clearly  points  out,  that  the  receiver,  as  officer 
of  the  court,  stands  charged  with  the  duty  of  settling  the  affairs 
of  an  insolvent  corporation.     The  act  of  incorporation  of  the 
Steamship  company,  comes  in  aid  of  the  first  statute,  and  simply 
gives  additional  guaranties  to  creditors,  assets  to  the  company, 
and  power  to  the  receiver.     It  is  better  that  this  power  of  the 
court,  now  so  thoroughly  understood  and  elaborated,  should  be 
exercised,  than  that  the  unfortunate  stockholders,  or  equally 
unfortunate  creditors,  should  be  subjected  to  the  multiplied 
suits,  proceedings,  orders,  and  counter-orders,  which  have  been 
brought  against  the  defendants  above-named.     There  being  at 
least  six  bills  in  equity,  and  as  many  suits  at  law,  to  accomplish 
the  result  here  sought. 

IV.  But  the  defendants  Brown  are  trustees.     They  are  not 
liable,  but  only  their  trust-fund.     Can  they  be  sued  without 
notice ;  without  payment  demanded ;  without  being  asked  to 
disclose  whether  their  trust  still  exists,  or  the  liability  of  the 
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fund  under  this  charter  has  been  exhausted,  or  any  averment 
that  they  have  funds  in  their  hands?  And  surely  they  cannot 
be  included  in  a  general  suit  like  this.  (Alger  a.  Scoville,  6 
How.  Pr.,  131.)  Nor  a  suit  be  brought  against  them  as  trus- 
tees and  individuals  at  the  same  time.  (Landau  a.  Levy,  1  Ab- 
botts' Pr.,  376 ;  McMahon  a.  Allen,  3  lb.,  89  ;  Latting  a.  Lat- 
ting,  4  Sandf.  Ch..,  31.)  Here  are  three  suits  against  stock- 
holders, whose  liability  is  charged  from  mere  omission  to  file  a 
certificate — a  liability — simply  legal  and  statutory — to  have 
these  suits  commenced  without  inquiry  or  notice  of  demand;  to 
recover  in  some  way  unauthorized  by  statute,  or  to  tind  out 
what  could  have  been  had  by  asking,  thus  swelling  costs  to  no 
end,  is  surely  most  unjust. 

V.  It  is  not  charged  that  these  defendants  were  stockholders 
when  the  debt  was  contracted — if  not,  they  are  not  liable. 
(Moss  a.  Oakley,  2  Hill,  265  ;  Adderly  a.  Storm,  6  lb.,  624 ; 
Tracy  a.  Yates,  18  Barb.,  152,  155.)  Nor  is  this  doctrine  re- 
versed in  McCullough  a.  Moss  (5  Den.,  567). 

BY  THE  COURT. — The  defendants  were  not  jointly  liable  in 
this  action. 

The  complaint  should  also  show  that  they  were  stockholders 
when  the  debt  was  contracted. 

Judgment  affirmed,  with  costs  in  both  cases. 


THE  SLATEK  BANK  a.  STURDY. 
Supreme  Court,  First  District;  General  Term,  November,  1862. 

SEVERAL   BILLS   OF   COSTS. — SEPARATE  APPEARANCES. — COLLU- 
SION. — PRESUMPTION  AS  TO  ATTORNEYS  IN  SAME  OFFICE. 

Where  defendants  sever  their  defences  and  appear  by  different  attorneys,  collusive- 
ly  intending  to  increase  the  costs,  the  court  will  allow  but  one  bill  on  judg- 
ment for  defendants. 

The  fact  that  the  attorneys  appearing  for  defendants  answering  separately  occupy 
the  same  office,  affords  strong  grounds  for  presuming  that  the  separation  is  for 
the  purpose  of  increasing  the  costs. 
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Appeal  from  an  order  allowing  plaintiffs  to  discontinue  on 
payment  of  one  bill  of  costs. 

This  action  was  brought  by  the  Slater  Bank  against  James 
H.  Sturdy,  Jonathan  P.  Bryant,  Solomon  Frederick,  and  sixteen 
others.  It  was  in  the  nature  of  a  creditor's  action,  founded 
upon  a  judgment  against  four  of  the  defendants  for  $1427.94. 
It  set  forth  that  such  judgment-debtors  being  insolvent,  had 
given  three  mortgages — one  to  defendants,  Bryant,  Richmond 
&  Draper,  one  to  defendant  Albert  W.  Carpenter,  and  the  other 
to  the  remaining  defendants.  These  mortgages  were  averred 
to  be  fraudulent  as  against  the  plaintiff. 

The  defendants,  Bryant,  Richmond  &  Co.,  put  in  an  answer 
by  B.  &  S.  D.  Cozzens,  attorneys ;  defendants,  Dederick,  Sears 
&  Co.,  put  in  an  answer  by  the  same  attorneys ;  the  defendant, 
Frederick  put  in  an  answer  similar  to  that  of  Sears  &  Co.,  by 
John  Cochrane,  attorney. 

The  defendants'  attorneys  occupied  the  same  offices.  Leave 
was  given  to  the  plaintiff  to  discontinue,  on  payment  of  one  bill 
of  costs.  From  the  decision  the  present  appeal  was  taken. 

B.  &  S.  D.  Cozzens,  for  the  appellants. 

William  B.  Carpenter,  for  the  respondent. — I.  The  last  two 
answers  put  in  by  separate  attorneys  are  exactly  the  same,  the 
issues  are  the  same,  and  the  language  in  each  identical.  This 
fact  per  se  shows  that  the  object  in  severing  them  was  only  to 
double  the  costs ;  and  that  the  separate  appearance  was  not  put 
in,  in  good  faith.  These  answers  must  have  been  drawn  by  the 
same  hand.  (15  How.  Pr.,  114,  where  4  Sandf.,  671,  is  re- 
viewed ;  13  How.  Pr.,  31.) 

II.  John  Cochrane,  who  nominally  appears  for  S.  Frederick, 
has  a  desk  in  the  office  of  B.  &  S.  D.  Cozzens,  and  always  has 
had.  Nothing  but  his  name,  as  attorney,  has  ever  appeared  in 
this  action.  It  is  in  effect  an  appearance  by  the  same  attorney. 
(Perry  a.  Livingston,  6  How.  Pr.,  404.  See,  also,  5  lb.,  104 ; 
6  /&.,  9.) 

HI.  The  two  sets  of  defendants,  who  appeared  by  the  same 
attorneys,  viz. :  Bryant,  Richmond  &  Co.,  and  Dederick,  Sears 
&  Co.,  though  they  put  in  separate  answers,  can  have  but 
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one  bill  of  costs.  (5  How.  Pr.,  104.)  1.  Separate  answers 
were  not  necessary  in  this  case  by  any  defendant,  and  henco 
but  one  bill  is  taxable.  (8  Abbotts'  Pr.,  341,  and  cases  there 
cited.)  2.  But  one  judgment  could  have  been  recovered  by  the 
plaintiff,  or  by  the  defendants,  should  the  action  proceed  (13 
How.  Pr.,  33),  and  hence  but  one  bill  is  taxable. 

IY.  When  persons  severally  liable  are  united  as  defendants, 
but  appear  by  different  attorneys,  and  answer  separately,  and 
after  issue  joined,  and  the  cause  has  been  noticed,  settled,  and 
agreed  to  pay  plaintiff's  legal  costs,  he  is  entitled  to  only  one 
bill  of  costs.  He  cannot  have  a  bill  against  each  defendant. 
(13  How.  Pr.,  416.)  The  same  rule  should  obviously  apply, 
where  plaintiff  offers  to  discontinue  and  pay  legal  costs.  (See, 
also,  3  Code  R.,  73.) 

Y.  Separate  bills  of  costs  cannot  be  allowed  under  section  306 
of  the  Code :  1.  Because  these  defendants  are  all  united  in  in- 
terest. 2.  Because  no  "failure  to  recover  a  judgment  against 
all  the  defendants"  has  been  made  by  the  plaintiff,  no  judgment 
whatever  having  been  recovered  by  either  party  in  the  action. 
3.  The  discretion  allowed  by  this  section  to  the  court,  could  not, 
in  this  case,  be  exercised  in  favor  of  the  defendants,  since  the 
ground  of  this  application  for  discontinuance  is  the  irresponsi- 
bility of  the  defendants,  which  has  happened  since  this  action 
was  commenced. 

BY  THE  COURT. — INGRAHAM,  P.  J. — The  appeal  in  this  case  is 
from  that  part  of  the  order  which  holds  that  the  defendants  are 
not  entitled  to  separate  bills  of  costs.  Whether  this  decision  is 
correct  or  not,  depends  upon  the  finding  of  the  court  below,  as 
to  the  fact  of  separate  employments  by  different  attorneys.  The 
affidavits  are  contradictory.  The  plaintiffs'  affidavits  show  a 
state  of  facts  which,  if  true,  would  establish  the  employment  of 
Frederick's  attorney  to  be  collusive,  and  intended  only  to  in- 
crease the  costs.  In  such  a  case  the  parties  are  only  entitled  to 
one  bill  of  costs.  On  the  other  hand,  the  defendants  deny  the 
statements  made  on  the  part  of  the  plaintiff,  and  claim  to  be 
entitled  to  full  costs  for  both  attorneys. 

With  these  contradictory  statements,  we  cannot  interfere  with 
the  order  appealed  from.  There  is  strong  ground  for  presuming 
that  the  separation  of  defences  between  attorneys  occupying  the 
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same  office,  is  generally  done  for  the  purpose  of  increasing  the 
costs,  and  such  practices  are  not  encouraged  by  the  courts. 

Whether  that  was  so  or  not,  has  been  passed  upon  by  the 
judge  on  the  motion,  and  we  do  not  see  in  the  affidavits  any 
thing  to  warrant  us  in  reversing  his  decision. 

Order  appealed  from,  affirmed,  without  costs. 

LEONARD  and  BARNARD,  JJ.,  concurred. 


THE  CUMBERLAND  COAL  AND  IRON  COMPANY  a. 
THE    HOFFMAN  STEAM  COAL  COMPANY. 

Supreme  Court,  First  District;  General  Term,  November,  1862. 
JURISDICTION. — INJUNCTION. — SERVICE. — COSTS. — DAMAGES. 

Want  of  jurisdiction  in  the  court  over  the  subject-matter  of  the  action  does  not 
deprive  the  defendant  of  the  right  to  damages  on  the  undertaking  given  on  the 
issuing  of  an  injunction  in  the  action.* 

A  defendant  who  obeys  an  injunction,  though  never  served  therewith,  is  entitled 
after  judgment  in  his  favor  to  claim  the  damages  provided  for  in  the  undertak- 
ing given  to  procure  such  injunction. 

Appeal  from  an  order  of  reference. 

This  action  was  brought  by  the  Cumberland  Coal  and  Iron 
Company  against  Allen  M.  Sherman,  William  B.  Dean,  and 
the  Hoffman  Steam  Coal  Company  for  the  purpose  of  setting 
aside  a  certain  conveyance  of  lands  of  the  plaintiff,  situated  in 
Maryland,  and  a  certain  transportation-contract  made  by  the 
plaintiff,  to  and  with  the  defendants  Sherman  and  Dean,  while 
Sherman  was  one  of  the  directors  of  the  plaintiff,  which  convey- 
ance and  contract  were  alleged  in  the  complaint  to  have  been 
procured  by  fraud.  The  Hoffman  Steam  Coal  Company  was  a 
corporation  created  by  statute  of  Maryland,  and  was  made  a 
party  by  reason  of  a  conveyance  and  transfer  of  the  said  lands 
and  the  transportation-contract  to  it  by  Sherman  and  Dean. 

*  S.  P.,  King  «.  Poole,  36  Barb.,  242. 
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A  temporary  order  of  injunction  was  made  restraining  the 
defendants  from  interfering  with  the  lands  in  question  and  from 
disposing  of  the  transportation-contract,  with  an  order  to  show 
cause  why  such  injunction  should  not  be  continued.  The  order 
was  served  on  Sherman  and  Dean,  who  appeared  in  the  action  ; 
and  the  summons  and  complaint,  with  a  copy  of  the  injunction- 
order,  were  served  at  New  York  city  on  S.  B.  Postley,  the 
president  of  the  Hoffman  Steam  Coal  Company.  The  last- 
named  defendant  did  not  appear,  but  moved  to  set  aside  the 
service  of  it,  because,  1.  The  company  had  not  been  lawfully 
served  with  the  summons  and  complaint.  2.  The  company  was 
not  a  resident  of  this  State,  and  the  cause  of  action  did  not 
arise,  and  the  subject-matter  of  the  action  was  not  situated  in 
this  State.  3.  The  company  had  no  property  within  this  State. 
On  this  motion  an  order  was  made  setting  aside  and  absolutely 
vacating  the  service  of  the  summons,  complaint,  and  injunction, 
as  against  the  Hoffman  Steam  Coal  Company,  on  the  ground 
that  the  service  was  void  and  of  no  effect,  not  being  within 
the  provisions  of  section  134-  of  the  Code  as  it  then  stood.  The 
plaintiff  appealed  to  the  general  term,  where  this  order  was 
affirmed :  no  appeal  was  taken  from  this  affirmance.  The  mo- 
tion for  the  continuance  of  the  injunction  against  Sherman  and 
Dean  was  granted,  and  those  defendants  appealed  to  the  general 
term,  where  the  order  was  affirmed. 

The  action  was  still  pending  and  undetermined,  except  as 
above  stated,  when  the  Hoffman  Steam  Coal  Company  moved 
for  a  reference  to  ascertain  their  damages,  by  reason  of  the  in- 
junction :  it  appeared  that  the  company  had  strictly  obeyed  the 
injunction  from  the  time  of  service  till  such  service  was  set 
aside.  Mr.  Justice  Barnard  granted  the  motion,  and  plaintiff 
took  the  present  appeal. 

Charles  A.  Rapallo,  for  the  appellant. — I.  To  authorize  the 
granting  of  the  order  of  reference  appealed  from,  it  should  have 
appeared,  1.  That  there  was  an  undertaking  containing  a  stipula- 
tion that  the  damages  might  be  ascertained  by  areference.  (Garcie 
a.  Sheldon,  3  Barb.,  232.)  2.  That  the  injunction  had  been  served 
upon  the  party  applying  for  the  order  of  reference.  3.  That 
there  had  been  a  tinal  decision  by  this  court,  at  the  termination 
of  the  cause  by  judgment,  that  the  plaintiff  was  not  entitled  to 
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the  injunction  when  he  applied  for  it.     (Shearman  a.  ~N.  T. 
Central  Mills,  11  How.  Pr.,  269.) 

II.  The  moving  papers  are  defective  in  not  showing  that 
there  was  an  undertaking  containing  the  requisite  stipulation. 
They  do  not  allege  or  show  that  there  was  any  undertaking 
whatever.     The  general  reference  in  the  notice  of  motion  to 
"  the  papers  in  the  case"  is  insufficient  to  authorize  the  reading 
of  any  paper  except  those  served. 

III.  It  appeared  by  the  papers  read  on  the  motion  that  there 
was  no  service  on  the  Hoffman  Company.     The  delivery  of  the 
injunction  to  Postley  was  decided  by  this  court  to  be  no  service 
on  the  corporation,  and  it  was  further  decided  that  under  the 
circumstances  then  existing  there  could  be  no  service  on  the 
Hoffman  Company.  (See  this  case,  8  Abbotts'  Pr.,  243 ;  affirmed, 
30  Barb.,  159.)  Under  section  134  of  the  Code,  as  since  amended, 
the  service  could  be  made  now,  the  action  being  still  pending. 

IV.  There  has  been  no  final  decision  by  this  court  that  the 
plaintiff  was  not  entitled  to  the  injunction.    The  Hoffman  Com- 
pany, by  refusing  to  appear,  have  declined  to  submit  that 
question  to  this  court.     If  the  question  had  been  submitted  to 
this  court,  the  injunction  would  without  doubt  have  been  sus- 
tained, as  it  was  sustained  against  the  other  defendants.     (See 
decision  of  DAVIES,  J.,  30  Barb.,  553.) 

Y.  The  order  of  Judge  Sutherland,  setting  aside  the  service, 
is  not  a  final  decision,  or  any  decision  as  to  the  plaintiff's  right 
to  the  injunction.  The  right  to  the  injunction  and  the  power 
to  make  it  effectual  by  service,  are  very  different  things.  The 
final  decision  required,  is  the  final  judgment  of  the  court  after 
the  trial  of  the  cause  upon  its  merits.  There  has  been  no  such 
trial ;  an  order  setting  aside  the  injunction  on  motion  before  the 
trial,  would  not  be  sufficient  to  warrant  an  order  of  reference. 
(11  How.  Pr.,  269  ;  Weeks  a.  Southwick,  12  11.,  170.) 

Luther  R.  Marsh,  for  the  respondent. — I.  The  order  is  not 
appealable. 

II.  The  decision  of  the  general  term  on  plaintiff's  appeal  was 
a  judgment  in  favor  of  the  present  respondent. 

BY  THE  COURT. — INGKAHAM,  P.  J. — The  want  of  jurisdiction 
of  the  court  over  the  subject-matter  of  the  action,  did  not  pre- 
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vent  the  defendants  from  recovering  costs  on  the  dismissal  of  the 
complaint,  nor  does  it  deprive  the  defendants  of  the  right  to 
damages,  on  the  undertaking  given  on  the  issuing  of  the  injunc- 
tion when  it  was  dissolved.  The  court  had  sufficient  jurisdic- 
tion over  the  parties  to  commence  the  action,  although  there 
was  none  over  the  subject-matter,  and  in  such  a  case  I  can  see 
no  reason  why  the  defendants  should  not  have  the  benefit  of  the 
undertaking  filed  for  that  purpose.  The  plaintiff  is  estopped 
from  denying  jurisdiction.  (2  Sandf.,  81.)  The  only  question 
is  whether  a  defendant  who  obeys  an  injunction  before  the  pro- 
cess is  served,  may  have  such  relief.  I  think  he  may  if  he 
obeys  the  injunction.  It  has  been  held  that  it  is  the  duty  of 
the  defendant  to  obey  an  injunction  if  he  knows  it  has  been 
granted,  although  it  has  not  been  served,  and  if  he  disobeys  it 
he  would  be  liable  to  an  attachment.  The  injunction  is  granted 
before  service  of  process  often,  and  the  undertaking  when  filed 
in  such  a  case  is  for  the  benefit  of  all  the  defendants,  whether 
served  or  not,  that  are  enjoined. 

The  order  should  be  affirmed,  with  costs. 

BARNARD,  J.,  concurred. 

LEONARD,  J. — I  dissent.  The  Hoffman  Company  not  having 
appeared  in  the  action  is  not  entitled  to  any  costs.  I  think  the 
Hoffman  Company  cannot,  without  service  of  process,  volunteer 
to  come  into  court,  so  as  to  claim  the  benefit  of  the  undertaking, 
without  full  appearance  in  the  action,  unless  there  had  been 
service  of  the  injunction.  The  court  were  also  without  jurisdic- 
tion of  the  parties  or  of  the  action  so  far  as  the  Hoffman  Com- 
pany was  concerned.  This  defendant  is  a  foreign  corporation. 
The  plaintiff  does  not  reside  in  this  State,  and  the  cause  of  ac- 
tion did  not  originate  here.  (Code,  §  427.)  The  injunction  was 
void ;  not  merely  voidable.  And  the  court  were  without  ju- 
risdiction to  make  the  order  of  reference,  or  any  other  order, 
affecting  the  Hoffman  Company.  (People  a.  Sturtevant,  9 
N.  Y.,  263.) 
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BENTLEY  a.  GOODWIN. 

Supreme  Court,  First  District;  General  Term,  JVbv.,  1862. 

FRAUDULENT  CONFESSION  OF  JUDGMENT. — STANDING  OF  ATTACHING 
CREDITOR. — AUTHORITY  OF  A  GENERAL-TERM  DECISION. 

An  attaching  creditor  is  not  within  the  class  of  persons  who  can  impeach  the  bona- 
fides  of  a  judgment  confessed  by  a  debtor  to  a  third  person  before  the  attach- 
ment was  levied. 

To  enable  a  party  to  question,  and  put  in  controversy,  the  bona-fides  of  a  judgment 
by  confession,  it  must  appear  that  he  is  a  judgment-creditor  of  the  party  con- 
fessing the  judgment. 

The  decision  of  a  general  term  should  be  followed  by  the  general  terms  of  other 
districts,  unless  apparently  made  through  some  mistake,  or  so  clearly  erroneous 
as  to  leave  no  hesitation  concerning  the  error. 

Appeal  from  order  denying  motion  to  set  aside  a  judgment 
by  confession. 

This  action  was  brought  by  Norman  S.  Bentley  and  Charles 
"W.  Burton  against  William  Goodwin,  to  recover  $732.02,  for 
merchandise  sold  and  delivered.  The  defendant  had  confessed 
a  judgment  in  this  court  to  John  Bellamy  for  $2,000,  which  was 
docketed  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York,  on  the  15th  of  September,  1862. 

Execution  was  issued  on  this  judgment  against  the  property 
of  the  judgment-debtor,  and  a  levy  made  thereunder  on  a  stock 
of  goods  contained  in  the  store  of  the  judgment-debtor,  and  the 
property  advertised  for  sale.  Before  the  day  fixed  for  such 
sale,  the  plaintiffs  Bentley  &  Burton,  presented  affidavits,  in 
the  present  action,  to  one  of  the  justices  of  this  court.  In  these 
affidavits  it  was  claimed  that  Goodwin  was  indebted  to  the  said 
Bentley  &  Burton,  on  contract,  for  goods  sold  and  delivered,  to 
the  amount  and  value  of  $732.02 ;  that  the  defendant  had  sold 
and  disposed  of,  at  great  sacrifice,  considerable  quantities  of 
merchandise,  from  his  store,  with  intent  to  defraud  his  creditors; 
and  that  he  had,  after  secreting  himself  for  a  time,  absconded 
and  left  this  State,  taking  with  him  the  proceeds  of  the  mer- 
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chandise  last  mentioned.  Accompanying  these  affidavits  was 
the  usual  security,  by  undertaking,  and  the  justice  to  whom  the 
application  was  made,  issued  an  attachment  against  the  prop- 
erty of  Goodwin,  which  was  placed  in  the  hands  of  the  sheriff 
on  the  17th  of  September,  1862,  and  the  sheriff  made  a  levy- 
thereunder  on  the  same  property  seized  by  him  under  the  exe- 
cution above-mentioned. 

Bentley  &  Burton,  thereupon  presented  further  affidavits  to 
one  of  the  justices  of  this  court,  setting  forth  (among  other 
things)  the  facts  above  stated ;  also  various  other  facts  which 
•were  claimed  to  show  that  the  said  judgment  was  collusively 
and  fraudulently  given ;  that  Goodwin  was  not  indebted  to 
Bellamy  ;  that  the  property  seized  by  the  sheriff  under  the  said 
execution,  was  greatly  insufficient  to  satisfy  the  said  judgment; 
that  Bellamy  was  insolvent ;  and  that  if  the  judgment  and  levy 
were  permitted  to  stand,  the  debt  of  Bentley  &  Burton  would 
be  lost.  On  these  papers  the  justice  granted  an  order  to  show 
cause  why  the  judgment  and  levy  should  not  be  set  aside  ;  and 
also  directing  the  sheriff  to  stay  proceedings  on  the  levy,  until 
further  order. 

The  motion  was  heard  before  Mr.  Justice  Peckham.  It  was 
opposed  by  Bellamy,  whose  counsel  raised  the  preliminary  ques- 
tion that  the  plaintiffs,  as  attaching  creditors,  had  no  standing 
in  court,  to  attach  or  move  against  the  said  judgment  and  levy; 
whereupon  "  it  was  considered  by  the  court  that  the  said  pre- 
liminary question  was  well  taken ;  and  it  was  therefore  ordered 
that  the  said  motion  be,  and  the  same  was  thereby  denied,  with 
$10  costs ;  but  that  the  stay  of  proceedings  theretofore  granted 
be  continued,  with  the  modification  that  the  sale  proceed,  and 
the  sheriff  hold  the  proceeds  until  the  hearing  and  decision  of 
the  general  term  on  an  appeal  from  this  order." 

There  were  no  opposing  affidavits  read  on  the  motion. 

From  that  portion  of  the  order  which  is  above  quoted,  the 
plaintiffs  appealed  to  the  general  term. 

John  A.  Bryan,  for  the  appellant. — I.  On  this  appeal  it  must 
be  assumed  that  the  judgment  is  fraudulent,  and  that  all  the 
facts  stated  in  the  moving  papers  are  true. 

II.  The  court  below  erred  in  deciding  that  the  plaintiffs,  as 
attaching  creditors  of  Goodwin,  had  no  standing  in  court,  to 
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attack  a  levy  under  the  judgment  fraudulently  confessed  by  him. 
1.  The  court  below  rested  its  decision  on  Hall  a.  Stryker  (9  Ab- 
botts' Pr.,  342 ;  S.  C.,  29  Barb.,  105).  2.  The  court  was  shown  the 
subsequent  case  of  Thayer  a.  Willett  (9  Abbotts*  Pr.,  325  ;  S.  C.,  5 
Bosw.,  344).  But  the  court  thought  that  a  judge  sitting  at  special 
term  of  this  district  was  bound  by  the  decision  of  the  same  court  at 
general  term  (although  of  another  judicial  district),  until  such  de- 
cision should  be  reversed  by  a  general  term  of  this  district.  3.  It 
was  assumed  by  the  court  below,  and  will  be  admitted  here,  that 
if  an  attaching  creditor  cannot  attack  a  fraudulent  sale  of  goods, 
he  cannot  impeach  a  fraudulent  judgment.  4.  The  case  of 
Hall  a.  Stryker  was  not  considered  with  that  care  which  was 
bestowed  on  Thayer  a.  Willett.  In  the  latter,  one  of  the  justices 
puts  a  case  as  illustrating  the  manifest  injustice  which  would 
result  from  denying  to  attaching  creditors  a  standing  in  court 
to  impeach  the  fraudulent  acts  of  their  debtors  in  respect  to 
property  seized  by  virtue  of  their  attachments  regularly  issued 
as  authorized  by  law.  Our  case  is  quite  as  strong  as  that  there 
put  of  the  fraudulent  sale  by  father  to  son.  We  have  a  j  udg- 
meut  collusively  and  fraudulently  confessed,  to  an  amount  large 
enough  to  sweep  all  the  property  the  absconding  debtor  leaves 
behind  him ;  it  is  founded  on  no  valid  consideration  whatever ; 
and  the  "judgment-creditor"  being  insolvent,  the  attaching 
creditors  will  get  nothing  if  they  are  compelled  to  wait  till  they 
recover  judgment  and  issue  execution.  In  the  mean  time  the 
sheriff,  if  not  stayed  by  some  court  of  competent  jurisdiction, 
will  have  sold  the  property  under  the  execution,  and  paid  over 
the  proceeds  to  an  insolvent  person. 

IH.  1.  Our  remedy  may  be  by  motion ;  and  this  motion  is 
regular.  The  sheriff  could  not  be  expected  to  treat  the  ex- 
ecution on  the  confession  of  judgment  as  a  nullity.  2.  Courts 
have  control  over  their  own  judgments,  whether  by  confession 
or  otherwise,  and  may  set  them  aside  either  on  a  motion,  or  by 
action.  (King  o.  Shaw,  3  Johns.,  142 ;  Everitt  a.  Knapp,  6 
Ib.,  331 ;  Frasier  a.  Frasier,  9  Ib.,  80 ;  Lansing  a.  McKillup,  1 
Cow.,  35 ;  Chappel  a.  Chappel,  12  N.  T.,  215 ;  Dunham  a. 
Waterman,  17  Ib.,  9.)  3.  If  by  action,  the  only  necessary  par- 
ties would  be  the  attaching  creditor,  and  the  judgment-creditor; 
and  if  by  motion,  notice  to  the  judgment-creditor  would  alone 
be  necessary.  4.  The  proper  title  of  the  motion-papers  would 
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be  in  the  action  of  the  attaching  creditors  against  Goodwin. 
There  is  no  other  action.  The  execution  was  on  a  "judgment 
by  confession  without  action."  (Code,  §  382.) 

Charles  Cheney,  for  the  respondent. — I.  The  motion  is  made 
in  this  action  to  set  aside  a  judgment  in  another  action  in  favor 
of  a  person  not  a  party  to  this  action.  The  relief  cannot  be 
granted  in  this  action.  The  motion  should  be  entitled  in  the 
other  action,  or  in  both  actions. 

II.  The  moving  parties  are  not  judgment-creditors  of  Good- 
win, the  judgment-debtor,  in  the  judgment  sought  to  be  set 
aside.  They  claim  to  be  only  attaching-creditors.  They  have 
no  standing  in  court  to  make  this  motion,  or  to  question  the 
judgment  of  Bellamy.  1.  In  all  the  reported  cases  where  the 
court  has  interfered  to  set  aside  or  postpone  the  lien,  or  effect 
of  a  judgment  by  confession,  it  appears  by  the  case  that  the 
party  applying  for  relief  was  a  judgment-creditor.  2.  In  all 
these  cases  the  courts  in  the  opinions  delivered  have  expressly 
declared,  that  it  was  only  judgment-creditors  who  could  appeal 
to  the  court  for  relief,  and  that  creditors  at  large  could  not  be 
heard.  (Wintringham  a.  "Wintringhain,  20  Johns.,  296  ;  Beek- 
man  a.  Kirk,  15  How.  Pr.,  228,  231 ;  Schoolcraft  a.  Thomp- 
son, 9  lb.,  61 ;  Winebrenner  a.  Edgerton,  8  Abbott*'  Pr.,  419  ; 
Chappel  a.  Chappel,  12  N.  Y.,  215;  Dunham  a.  Waterman,  17 
lb.,  9,  12-14 ;  Wiggins  a.  Armstrong,  2  Johns.  Ch.,  144;  Wil- 
liams a.  Brown,  4  lb.,  682 ;  Hall  a.  Stryker,  9  Abbotts'  Pr., 
342;  Schlussel  a.Willett,  34  Barb.,  615;  see,  also,  424 ;  Willett 
a.  Vandenburgh,  lb.,  424.)  3.  A  judgment  upon  an  insufficient 
statement  is  good  as  between  the  parties,  where  the  property 
of  the  defendant  has  been  sold  under  an  execution  upon  such 
a  judgment,  the  purchaser's  title  cannot  be  impeached  by  a 
creditor  having  no  judgment  or  lien  on  the  property  at  the 
time  of  the  levy.  (Miller  a.  Earl,  Ct.  of  App.,  Oct.,  1862 ; 
Keusbaum  a.  Keim,  same  court,  same  term.)  4.  A  judgment 
upon  an  insufficient  statement  is  not  void  but  voidable,  and 
that  only  as  to  a  subsequent  valid  judgment;  and  the  only  or- 
der to  be  made  in  such  a  case  is  to  postpone  it  as  a  lien,  or  set 
it  aside,  as  against  the  valid  judgment  in  favor  of  the  party  ap- 
plying for  relief.  If  the  moving  party  has  no  judgment,  no 
such  order  can  be  made.  (Chappel  a.  Chappel,  12  N.  Y.,  215; 
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Hoppock  a.  Donaldson,  12  How.  Pr.,  141.)  The  decision  in 
Tliayer  a.  Willett  is  ill  conflict  with  Hall  a.  Stryker  (29  Barb., 
105).  If  the  court  should  approve  of  the  case  of  Thayer  a.  Wil- 
lett, then  it  is  submitted  it  is  not  an  authority  in  point.  In  that 
case  the  court  only  hold  that  the  sheriff  may  justify  and  defend 
this  seizure  of  the  property  under  his  attachment  in  an  action 
brought  against  him,  acting  merely  on  the  defensive ;  but  in 
this  case  the  attaching  creditor  takes  the  offensive,  is  not  con- 
tent to  defend  himself  when  attacked,  but  becomes  himself  the 
assailant,  and  seeks,  before  obtaining  a  judgment  himself,  to  set 
aside  a  judgment  in  favor  of  another  party.  He  may  never  be- 
come a  judgment-creditor. 

III.  The  Court  of  Appeals  has  held  that  the  object  of  the 
provisions  of  the  Code  in  respect  to  judgment  by  confession, 
was  the  same  as  that  of  section  6,  of  chapter  159,  of  the  Laws  of 
1818;  "that  the  object  of  both  statutes  were  precisely  the  same;" 
that,  although  the  Code  does  not  in  terms  enact  as  was  done  by 
the  act  of  1818,  that  a  judgment  confessed  without  a  compli- 
ance with  its  provisions  shall  be  "  decreed  and  adjudged  fraudu- 
lent" in  respect  to  "other  bona-fide  judgment-creditors,"  yet, 
considering  the  object  in  view,  it  is  plain  that  such  must  be  its 
meaning.  (Chappel  a.  Chappel,  12  N~.  Y.,  215, 222 ;  Dunham  a. 
Waterman,  17  Ib.,  9,  12-14.)  It  would  thus  seem  that  the 
provisions  of  the  Code  respecting  judgments  confessed,  are  to  be 
construed  and  enforced  as  if  there  were  a  provision  that  j  udg- 
ments  confessed  without  a  compliance  with  its  provisions,  shall 
be  deemed  fraudulent  in  respect  to  other  bona-fide  judgment- 
creditors.  In  other  words,  that  such  a  provision  in  the  Code  ia 
to  be  implied. 

BY  THE  COURT. — INGRAHAM,  P.  J. — We  see  no  reason  for  re- 
versing the  order  appealed  from.  The  case  of  Hall  a.  Stryker 
(9  Abbotts'  Pr.,  342 ;  S.  C.,  29  Barb.,  105)  was  made  by  the 
general  term  of  the  second  district ;  that  case  holds  that  an 
attaching  creditor  is  not  within  the  class  of  persons  who  can 
impeach  the  bona-fides  of  a  judgment  confessed  by  a  debtor 
to  a  third  person  before  the  attachment  was  levied.  This  can 
only  be  by  a  judgment-creditor. 

The  attachment  is  no  evidence  of  the  plaintiff's  claim,  or  of 
his  right  to  recover.  In  the  case  of  a  non-resident  debtor  it  is 


NEW  YORK.  87 


Bentley  a.  Goodwin. 


nothing  more  than  the  means  of  commencing  the  action,  and 
takes  the  place  of  the  summons. 

The  fact  that  an  attachment  was  issued  on  the  affidavit  of  the 
plaintiff  on  an  ex-parte  application,  furnishes  no  greater  proof  of 
his  being  a  creditor  than  the  complaint  verified  by  him  does. 
Both  state  a  cause  of  action  on  his  part,  sworn  to  by  him,  and 
yet  it  is  of  constant  occurrence  that  in  both  cases  the  plaintiff 
fails.  We  concur  with  the  general  term  of  the  second  district  in 
the  case  referred  to. 

Even  if  we  doubted  on  that  point,  we  have  often  said  that  we 
considered  that  the  decision  of  a  general  term  of  another  district 
expressly  in  point,  ought  to  be  followed  by  us,  unless  we  were 
of  the  opinion  that  it  was  made  through  some  mistake,  or  was 
so  clearly  erroneous,  that  we  should  have  no  hesitation  as  to 
the  error.  Such  is  not  the  case  here. 

In  addition  to  the  reasons  assigned  therein,  may  be  added  the 
further  ground,  that  there  is  uncertainty  in  all  cases  commenced 
by  attachment,  whether  the  plaintiff  will  ever  recover  a  judg- 
ment. The  uncertainty  as  to  the  plaintiff's  rights  is  of  itself 
sufficient  ground  to  deny  such  a  motion.  If  granted,  and  the 
plaintiff  should  not  recover  judgment,  injustice  would  be  done 
to  the  party  having  the  judgment,  and  entitled  at  any  rate  to 
the  security  of  the  judgment  for  his  debt,  as  between  him  and 
his  debtor,  even  if  the  statement  on  which  the  judgment  was 
confessed,  should  be  defective. 

The  order  appealed  from  should  be  affirmed. 

PECKHAM,  J.,  concurred. 

LEONARD,  J. — I  concur  in  the  result  of  this  opinion,  upon  the 
ground  only  that  the  attaching  creditor  may  not  institute  actions 
or  proceedings  to  test  the  validity  of  the  rights  of  other  claim- 
ants, before  judgment  has  been  rendered  in  favor  of  the  attach- 
ing creditor. 

Order  affirmed. 
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BUTLER  a.  TOMLINSON. 

Supreme  Court,  first  District;  General  Term,  Nov.,  1862. 
Lis  PENDENS. — CONSTRUCTIVE  NOTICE. 

Prior  to  the  amendment  of  section  132  of  the  Code  of  1862  (Laws  of  1862,  860, 
ch.  460,  §  6),  the  grantee  of  the  equity  of  redemption  was  not  charged  with 
notice  of  the  commencement  of  an  action  of  foreclosure,  although  a  lis  pendent 
had  been  filed,  unless  the  summons  had  been  served  on  his  grantor  before  the 
conveyance. 

Appeal  from  an  order  denying  a  motion  to  compel  the  pur- 
chaser at  foreclosure-sale  to  complete  his  purchase. 

This  action  was  brought  by  Charles  Butler,  trustee,  against 
Theodore  E.  Tomlinson,  Peter  A.  Youngblood,  and  others,  to 
foreclose  a  mortgage.  It  appeared  on  the  motion  below,  from 
the  decision  upon  which  this  appeal  was  taken,  that  the  com- 
plaint and  the  notice  of  lis  pendens  were  filed  on  the  23d  of 
January,  1862,  Peter  A.  Youngblood,  who  then  owned  the 
legal  title  of  record,  being  mentioned  in  both  as  a  defendant. 
On  the  24th  of  January  the  summons  was  served  on  the  defendant 
Tomlinson,  and  on  the  25th  on  other  defendants. 

On  the  29th  of  January  an  order  was  made  requiring  service 
of  the  summons  to  be  made  on  the  defendant  Youngblood,  as  a 
non-resident  residing  in  New  Jersey,  by  publication  for  six 
weeks. 

The  purchaser's  sole  objection  to  the  title  under  the  fore- 
closure was,  that  before  such  service  on  Youngblood  by  publica- 
tion was  complete,  a  conveyance  of  the  legal  title  in  the  prem- 
ises from  him  to  one  who  had  not  been  made  a  party  to  the  suit 
was  duly  recorded. 

Such  transfer  was  in  fact  recorded  on  the  first  day  of  Febru- 
ary, 1862,  after  the  filing  of  the  complaint  and  notice  of  lis 
pendens,  after  the  actual  service  of  summons  on  several  parties, 
and  after  the  order  of  publication.  It  was  agreed  that  the  con- 
veyance of  the  legal  title  before  mentioned  was  proved  on  the 
24th  of  January,  the  record  so  showing. 
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Joseph  H.  Choate,  for  the  appellant. — I.  By  section  132  of 
the  Code,  the  notice  of  lis  pendens  is,  from  the  time  it  is  tiled, 
notice  to  an  incumbrancer  or  purchaser  of  the  property  affected 
by  it.  By  the  amendment  of  1851,  "  the  time  of  filing  the  com- 
plaint" is  substituted  for  "  the  commencement  of  the  action,"  as 
the  period  from  which  the  lis  pendens  is  to  be  filed  with  effect. 

II.  The  case  of  the  Farmers'  Loan  &  Trust  Co.  a.  Dickson  (9 
Abbotts'  Pr.t  61 ;  S.  C.,  17  How.  Pr.,  477),  stands  alone  in  the 
anomalous  construction  put  upon  this  section.     It  overlooks  and 
disregards  the  plain  provision  that  the  lis  pendens  "from  the 
time  of  filing  shall  be  notice."    The  Code  makes  the  lis  pendens 
notice  from  the  same  moment  as  to  all  the  world,  but  the  de- 
cision would  bring  it  into  operation  at  as  many  different  times 
as  there  are  separate  defendants.     The  whole  object  of  the  pro- 
vision of  the  Code  was  to  establish  as  to  all  parties  and  to  all 
the  world  a  uniform  time  at  which  the  property  should  be  con- 
sidered as  in  the  hands  of  the  court,  and  no  longer  liable  to  be 
affected  by  the  acts  of  any  persons,  but  subject  solely  to  the 
action  of  the  court.     The  names  of  the  parties  are  specially  re- 
quired to  be  inserted  in -the  notice  of  lis  pendens,  and  such  an 
insertion  and  their  introduction  into  the  complaint  does  for  all 
the  purposes  of  this  section  make  them  parties. 

III.  If  the  notice  of  lis  pendens  is  to  have  effect  not  from  the 
time  it  and  the  complaint  are  filed,  as  the  Code  prescribes,  but 
only  from  the  service  of  the  summons  upon  all  the  defendants, 
then  an  effectual  foreclosure  against  unwilling  or  treacherous 
defendants  is  impossible.    The  Legislature  meant  only  to  pro- 
vide a  way  which  would  secure  the  rights  of  the  plaintiff  with- 
out prejudice  to  those  of  innocent  purchasers,  by  making  the 
filing  of  the  Us  pendens  with  the  complaint  notice  to  them  all, 
thus  affording  ample  and  complete  security  to  everybody. 

IV.  The  present  case  differs  from  that  of  the  Farmers'  Loan 
&  Trust  Co.  a.  Dickson  in  an  essential  particular.    There,  at 
the  time  when  the  deed  was  recorded,  the  action  seems  not  to 
have  been  commenced  against  any  defendant,  although  the 
notice  of  lis  pendens  was  filed  more  than  three  weeks  before. 
Where  the  action  is  thus  really  commenced  by  the  actual  ser- 
vice of  summons,  the  suggestion  that  a  notice  that  an  action  is 
pending  cannot  have  effect  when  the  action  is  not  pending,  can 
have  no  application. 
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V.  The  Legislature  of  1862  have  made  an  amendment  to  this 
section,  not  altering  its  language,  but  simply  declaring  its  mean- 
ing. We  do  not  claim  any  retroactive  force  for  this  amend- 
ment, but  merely  that  the  court  should  give  heed  to  it  as  a  legis- 
lative construction  of  the  section,  consistent  with  its  language 
and  with  the  universal  practice  established  under  it.  (Laws  of 
1862,  846,  ch.  460.) 

Joseph  N.  Balestier^  for  the  respondent,  cited  17  How.  Pr., 

477. 

BY  THE  COURT. — LEONARD,  J. — The  court  is  deemed  to  have 
acquired  jurisdiction,  and  to  have  the  control  of  all  subsequent 
proceedings  in  a  civil  action,  only  from  the  time  of  the  service 
of  the  summons.  (Code,  §  139.) 

Where  the  service  is  by  publication,  the  summons  is  not 
deemed  to  be  complete  until  the  expiration  of  the  time  pre- 
scribed for  publication.  (Code,  §  137.) 

Notice  of  the  pendency  of  an  action  has  no  effect  until  the 
action  is  commenced.  Notice  cannot  be  given  of  a  fact  which 
does  not  exist.  Hence,  although  the  Code  (§  132)  permits  such 
a  notice  to  be  filed  at  the  time  of  filing  the  complaint,  it  can 
only  be  effectual  for  the  purpose  intended  from  the  time  it  be- 
comes really  a  notice  of  the  fact  that  an  action  has  been  com- 
menced. 

Prior  to  the  service  of  summons,  the  court  have  acquired  no 
jurisdiction,  and  have  no  control  over  any  proceedings  in  the 
action,  except  in  cases  where  there  has  been  a  voluntary  ap- 
pearance. 

For  these  reasons  the  grantee  of  land  is  not  charged  with 
constructive  notice  of  the  commencement  of  an  action  of  fore- 
closure, although  a  Us  pendens  has  been  filed,  unless  the  sum- 
mons has  been  served  on  his  grantor  before  the  conveyance  of 
the  land. 

This  embarrassment  in  foreclosure  cases  has  been  cured  by 
an  act  of  the  Legislature  since  this  action  was  commenced,  but 
it  has  no  retroactive  effect  to  cure  the  difficulty  here. 

The  order  must  be  affirmed,  with  $10  costs  of  appeal. 

INGRA.HAM,  P.  J.,  and  BARNARD,  J.,  concurred. 
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MATTER  OF  MoILYAINE. 
Supreme  Court,  First  District;  General  Term,  Nov.,  1862. 

JURISDICTION  OVER  INFANT'S  REAL  ESTATE. — NECESSITY  OF  REF- 
ERENCE TO  ASCERTAIN  FACTS. 

Under  2  Rev.  Stat.,  195,  §§  174,  175, — empowering  the  court  to  direct  the  dispo- 
sition of  an  infant's  real  estate  for  his  support,  maintenance,  and  education, 
and  in  a  summary  manner,  by  reference,  to  inquire  into  the  merits  of  the  ap- 
plication,— the  court  may  proceed  summarily  without  a  reference,  if  the  facta 
are  made  to  appear  so  as  to  show  a  clear  case  where  the  disposal  of  the  estate 
is  necessary  and  proper  for  any  of  the  purposes  indicated  by  the  statute. 

Appeal  from  an  order  directing  the  mortgage  of  an  infant's 
real  property. 

The  infant,  Caroline  F.  McIIvaine,  of  the  age  of  nineteen  years 
and  nine  months,  presented  her  petition  to  the  court,  verified  by 
her  own  affidavit,  and  that  of  John  L.  McIIvaine,  her  next 
friend,  asking  that  her  general  guardian,  Joseph  "W.  Savage,  be 
directed  to  sell  a  portion  of  the  infant's  real  estate,  sufficient  to 
raise  the  sum  of  four  thousand  dollars,  and  to  apply  two  thou- 
sand dollars  for  the  purchase  of  furniture,  to  enable  the  infant 
to  commence  housekeeping,  and  two  thousand  dollars  to  be  paid 
to  her  in  fifteen  monthly  instalments  for  her  support.  The  in- 
fant's property  was  devised  to  her  by  the  will  of  her  maternal 
grandfather,  and  was  of  the  value  of  $50,000.  Savage,  the 
general  guardian,  was  the  father  of  the  infant.  The  petition  set 
forth  that  in  April,  1861,  the  petitioner  was  married  to  John  L. 
McIIvaine,  and  was  at  the  date  of  the  petition  the  mother  of  one 
child  ;  that  the  real  estate  consisted  mainly  of  vacant  lots  in  the 
22d  ward,  New  York  city,  and  that  the  income  received  there- 
from was  not  sufficient  for  the  petitioner's  support,  and  that 
her  husband,  from  commercial  disasters,  was  unable  to  support 
her. 

The  answer  of  the  general  guardian  was  substantially  as  fol- 
lows :  That  the  mother  of  the  petitioner,  and  wife  of  the  re- 
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spondent,  died  in  the  city  of  New  York  in  June,  1843,  leaving 
her  surviving  the  said  petitioner,  then  aged  seven  months,  and 
another  daughter,  Josephine  W.,  then  aged  three  years,  her  only 
children. 

That  both  said  children,  being  naturally  of  delicate  constitu- 
tions (especially  the  petitioner),  have  from  that  time  to  the 
present,  required  and  received  from  respondent  the  most  unre- 
mitting care  and  attention,  and  unusual  expenditures  of  money 
on  their  behalf  for  travelling  and  physicians'  bills,  ancl  for  their 
comfortable  maintenance,  besides  the  surrender  of  much  of  re- 
spondent's time  and  business  pursuits. 

That  in  the  month  of  March,  1861,  the  respondent's  said 
daughter  (the  petitioner)  being  in  very  ill-health,  he  was  ad- 
vised by  his  physician  to  remove  her  for  a  time  to  Fredericks- 
burgh,  in  the  State  of  Virginia,  for  a  change  of  climate,  and  he 
started  for  that  place  with  her,  accompanied  by  his  sister.  At 
Philadelphia,  where  respondent  stopped  a  few  days  with  his 
daughter,  the  said  John  L.  Mcllvaine  was  for  the  tirst  time  in- 
troduced to  petitioner  by  a  mutual  friend.  As  respondent  was 
about  leaving  Philadelphia  for  Fredericksburgh,  he  received  a 
communication,  making  it  necessary  for  him  to  return  imme- 
diately home,  which  said  Mcllvaine  learning,  he  told  respond- 
ent that  he  was  going  directly  on  to  Memphis,  by  way  of 
Fredericksburgh,  and  volunteered  to  accompany  respondent's 
daughter  and  sister  as  far  as  that  place.  Respondent  being  in- 
formed that  said  Mcllvaine  was  a  gentleman,  and  a  suitable 
person  to  whom  might  be  intrusted  the  protection  of  the  peti- 
tioner and  her  aunt,  and,  also,  that  he  was  engaged  to  be  mar- 
ried to  a  respectable  lady  in  Philadelphia,  accepted  his  offer, 
and  the  party  proceeded  to  Fredericksburgh  without  respond- 
ent. Having  arrived  at  Fredericksburgh,  said  Mcllvaine  bor- 
rowed from  respondent's  sister,  as  he  is  informed  by  her,  a 
portion  of  the  money  which  the  respondent  had  given  her  with 
which  to  pay  her  expenses  to  Virginia,  on  the  promise  of  im- 
mediately returning  it ;  but  he  did  not,  and  never  has  returned 
it.  On  account  of  apprehended  political  troubles  the  petitioner 
and  her  aunt  returned  to  Washington,  said  Mcllvaine  accom- 
panying them  to  that  place,  where  they  were  obliged  to  remain 
on  account  of  his  inability  to  return  the  money  borrowed  as 
aforesaid,  and  which  he  had  spent  for  his  own  purposes,  and 
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they  were  obliged  to  stop  at  Washington  nntil  respondent  could 
forward  money  to  petitioner  and  her  aunt  with  which  to  get 
home. 

That  said  John  L.  Mcllvaine,  taking  advantage  of  his  position 
as  such  protector,  and  of  the  invalid  condition  of  the  petitioner, 
contracted  with  her  a  secret  and  clandestine  marriage  at  Wash- 
ington on  their  return  there,  without  the  knowledge  of  respond- 
ent or  his  said  sister,  and  such  fraudulent  alleged  marriage  was 
not  made  known  to  them,  or  to  any  of  petitioner's  family  until 
some  time  after  her  return  from  her  journey  to  respondent's 
house. 

Respondent  states  that  he  has  been  advised  by  his  daughter's 
physician,  and  believes  that  at  the  time  of  snch  marriage,  her 
mind  was  affected  by  the  state  of  her  health  in  such  a  way  as 
to  expose  her  more  readily  to  the  artifices  of  said  Mcllvaine, 
and  that  respondent  believes  that  had  she  been  in  her  usual 
health,  she  would  not  have  contracted  said  marriage,  and  re- 
spondent has  since  been  informed  by  his  said  daughter  that  the 
marriage  was  sudden  and  unpremeditated  on  her  part.  Re- 
spondent states  on  information  and  belief,  and  therefore  charges, 
that  said  Mcllvaine  having  learned  that  the  petitioner  was 
possessed  of  considerable  property,  fraudulently  planned  and 
consummated  said  marriage  solely  for  the  purpose  of  securing 
or  enjoying  the  avails  of  said  property,  and  that  his  offer  to 
accompany  the  party  to  Virginia  and  back  to  Washington,  was 
in  order  that  he  might  endeavor  to  effect  such  marriage. 

Respondent  states  on  information  and  belief  that  all  said 
Mcllvaine's  relatives  reside  at  the  South,  in  the  State  of  Louisi- 
ana, that  he  is  not  possessed  of  any  property,  unless  it  be  a  few 
slaves  in  that  State,  which  he  claims  to  own,  but  which  are  be- 
lieved to  be  of  no  marketable  value ;  that  he  has  been  repu- 
diated by  his  father  for  habits  of  dissipation  and  extravagance ; 
that  he  has  had  no  business  since  respondent's  acquaintance 
with  him,  and  is  now  without  business,  and  is  not  possessed  of 
business  habits,  and  that  owing  to  his  habits  and  character,  he 
is  utterly  unfit  to  have  charge  of  petitioner's  property. 

Respondent  states  that  since  his  daughter's  said  marriage,  he 
has  been  compelled  to  personally  attend  to  the  application  of 
the  moneys  advanced  for  her  support,  and  that  frequently  when 
he  has  given  her  money,  said  Mcllvaine  has  possessed  himself 
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of  it  and  squandered  the  money  given  for  her  personal  expenses, 
without  benefit  to  her ;  that  respondent  has  advanced  money 
for  paying  all  the  board-bills  of  his  daughter  and  her  husband, 
and  necessary  expenses  since  they  have  lived  together,  and  en- 
tirely supported  them,  and  has  expended  for  that  purpose  from 
July,  1861,  to  August,  1862,  about  $1,700,  and  that  he  has  ap- 
plied all  the  moneys  received  by  him  from  her  estate  for  her 
benefit  and  support,  and  is  now  so  applying  them ;  that  she  is 
living  with  her  husband  in  the  State  of  New  Jersey,  where  re- 
spondent resides,  and  has  a  maintenance  in  every  way  com- 
fortable and  suitable  for  her;  that  he  does  not  think  it  neces- 
sary for  her  to  keep  house  at  present,  or  advisable  for  her  to  have 
her  property  sold  at  present  to  enable  her  to  do  so.  Respondent 
believes  that  the  petitioner  has  no  intention  of  keeping  house 
at  present,  and  he  does  not  believe  that  her  health  would  per- 
mit her  doing  so. 

Respondent  says  that  his  two  daughters  are  entitled  in  equal 
shares  to  certain  real  estate  in  this  city,  most  of  which  is  un- 
productive. Some  of  the  property  has  been  partitioned,  some 
of  it  sold  in  partition  proceedings,  and  some  of  it  is  now  being 
partitioned. 

Most  of  the  time  since  respondent  has  had  charge  of  the 
estate,  it  has  been,  and  now  is,  involved  in  expensive  litigations, 
resulting  from  the  construction  of  the  will  of  Francis  Child,  the 
original  owner  of  the  property,  and  from  various  former  decrees 
and  legal  proceedings ;  and  at  no  time  have  the  proceeds  and 
income  of  the  property  sufficed  for  the  expenses  thereof,  and 
the  support  of  respondent's  said  children ;  but  that  respondent 
has  been  obliged  to  advance  money  from  his  own  private  funds 
for  that  purpose,  and  that  his  said  children  are  now  indebted 
to  him  several  thousand  dollars  over  and  above  his  receipts. 

Respondent  says  that  the  income  of  the  petitioner's  property, 
together  with  what  respondent  does  and  is  able  and  willing  to 
advance  to  her,  is  amply  sufficient  for  her  support  in  a  com- 
fortable and  suitable  manner ;  and  that  if  it  were  absolutely 
necessary  to  raise  money  from  the  property,  it  would  be  much 
more  advantageous  that  it  should  be  done  by  mortgaging  rather 
than  by  selling  it. 

Respondent  states  that,  owing  to  the  present  unsettled  con- 
dition of  the  country,  no  fixed  value  can  be  put  upon  said  real 
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estate,  but  that  it  will  not  be  possible  at  the  present  time  to  sell 
it  for  any  thing  like  its  real  value. 

Respondent  further  says,  that  a  sale  of  a  part  of  the  peti- 
tioner's property  has  recently  been  ordered  in  a  partition  suit 
in  this  court,  and  that  the  same  was  duly  advertised  and  offered 
at  public  auction,  but  that  the  price  bid  therefor  was  so  inade- 
quate that  the  referee  did  not  sell  the  same. 

Respondent  states  that  he  has  been  for  some  time  engaged  in 
making  up  his  account  as  guardian  of  his  said  daughter's  es- 
tate, that  the  same  is  nearly  completed,  and  will  be  ready  to  be 
presented  in  the  court  the  present  month. 

Respondent  states  that  said  petitioner  has  informed  him  re- 
cently that  she  did  not  wish  him  to  make  out  an  account,  but 
respondent  has  thought  proper  to  do  so ;  and  he  states  on  infor- 
mation and  belief  that  said  petition  is  not  voluntary  on  her 
part,  but  was  signed  by  her  while  in  very  ill  health  (she  having 
been  recently  confined),  without  understanding  the  same,  and 
under  the  direction  or  compulsion  of  her  said  husband,  and  is 
fraudulently  presented  by  him  to  this  court,  and  that  it  is  de- 
signed thereby  to  procure  moneys  solely  for  his  benefit. 

Respondent  states  that  said  Mcllvaine  recently  threatened,  as 
respondent  is  informed,  that  if  he  did  not  furnish  him,  said  Mc- 
llvaine, with  money,  he  would  take  his  wife  to  New  Orleans, 
and  respondent  has  been  informed  and  believes  that  said  Mcll- 
vaine has  recently  tried  to  negotiate  a  loan  in  this  city,  to  be 
secured  by  the  obligation  of  the  petitioner,  payable  when  she 
should  come  of  age,  with  interest  thereon  from  50  to  100  per 
cent,  per  annum,  and  that  said  Mcllvaine  endeavors,  in  every 
possible  manner,  to  prejudice  his  wife  against  the  respondent, 
and  to  keep  her  from  intercourse  with  him,  in  order  that  he, 
said  Mcllvaine,  may  be  enabled  to  improperly  influence  her 
and  get  her  property  into  his  entire  control,  with  the  ultimate 
view  of  securing  it  for  his  own  benefit,  when  she  shall  come  of 
age. 

Respondent  states  that  in  his  opinion  said  Mcllvaine  has  not 
from  the  time  of  living  with  his  wife  until  this  date  furnished 
one  dollar  for  the  support  of  himself,  his  wife,  or  child,  but  that 
the  same  has  all  been  paid  out  from  the  income  of  his  wife's 
property,  and  with  money  advanced  by  respondent  beyond  the 
income. 
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The  answer  also  set  forth  fully  and  in  detail  the  amount  and 
nature  of  the  infant's  property. 

On  the  petition  and  answer,  Mr.  Justice  Leonard  ordered  that 
the  said  Joseph  "W.  Savage,  the  general  guardian  of  the  peti- 
tioner, as  soon  as  practicable,  raise  the  sum  of  two  thousand 
dollars  upon  mortgage  of  so  much  and  such  part  of  the  real 
estate  of  the  petitioner  situate  in  the  city  and  county  of  New 
York  as  should  be  sufficient  security  therefor,  and  that  out  of 
the  said  sum  of  two  thousand  dollars,  and  out  of  the  income  of 
the  estate  of  the  petitioner  now  in  his  hands  or  which  may  here- 
after come  into  his  hands,  he  pay  to  the  petitioner  upon  her 
separate  receipt  the  sum  of  one  hundred  and  fifty  dollars  on  the 
first  day  of  each  and  every  month  until  she  should  attain  the 
age  of  twenty-one  years. 

The  guardian  appealed. 

Tracy,  Wait  &  Olmsted,  for  the  appellant. — I.  The  Court 
of  Chancery  has  no  inherent  original  jurisdiction  to  direct  the 
sale  of  an  infant's  real  estate.  (Russell  a.  Russell,  1  Matt.,  527, 
and  cases  there  cited ;  Rogers  a.  Dill,  6  Sill,  415 ;  Baker  a. 
Lorillard,  4  N.  T,  (4  Comst.),  257;  Matter  of  Turner,  10 
Barb.,  552;  Hyatt  a.  Seeley,  11  N.  Y.  (I  Kern\  52;  see 
opinion  by  DENIO,  J.) 

II.  Hence,  in  ordering  such  sales,  the  provisions  of  the  Re- 
vised Statutes  must  be  strictly  followed.    Those  provisions  were 
not  complied  with  in  the  present  instance.      There  was  no 
guardian  appointed,  or  bond  given  and  filed,  or  other  proceed- 
ings had  as  required  by  statute.     (2  JKev.  Stat.,  194, 195,  §§  170, 
175, 176 ;  Supreme  Court  Rules,  67 ;  Matter  of  Thome,  1  Edw., 
507.) 

III.  It  does  not  appear  that  the  interests  of  the  infant  are  to 
be  promoted  by  the  present  proposed  mortgage.    On  the  con- 
trary, it  would  be   an   injudicious  disposition  of  the  estate. 
(2  Rev.  Stat.,  5  ed.,  275,  §  105.) 

George  W.  Stevens,  for  the  respondent. 

LEONARD,  J. — All  the  facts  were  before  the  court  when  the 
order  was  made.  The  application  was  opposed,  and  called  out 
every  fact  and  objection  that  could  be  made.  Under  these  cir- 
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cumstances  a  reference  was  unnecessary  to  enable  the  court  to 
ascertain  what  was  proper  to  be  done  in  the  premises. 

The  statute  conferring  discretion  upon  the  court  in  a  proper 
case  to  direct  a  disposition  of  the  real  estate  of  an  infant  for  his 
support,  maintenance,  and  education,  is  very  broad.  It  is 
whenever  it  shall  satisfactorily  appear  that  such  disposition  is 
necessary  and  proper.  (3  Rev.  Stat.,  2T5,  §  105,  5  ed. ;  2  /&., 
195,  §  1T5.) 

The  previous  section  authorizes  the  court  to  proceed  in  a 
summary  manner,  by  reference,  to  inquire  into  the  merits  of 
the  application.  The  reference  is  not  necessary  to  give  the 
court  jurisdiction.  That  was  acquired  by  the  presentation  of 
the  petition  showing  a  case  existing  wherein  an  order  of  refer- 
ence or  other  proceeding  under  the  statute  might  be  taken. 
(Sedgwick  on  Stat.  and  Const.  L.,  370.) 

The  provision  for  a  reference  is  not  mandatory.  It  is  not  "of 
the  essence  of  the  proceeding."  The  court  may  proceed  sum- 
marily without  a  reference,  if  the  facts  are  made  to  appear  so 
as  to  show  a  clear  case,  where  the  disposition  of  the  estate  of 
the  infant  is  necessary  and  proper  for  any  of  the  purposes  indi- 
cated by  the  statute.  Such  I  conceive  to  be  the  case  here  pre- 
sented. 
•  I  advise  the  affirmance  of  the  order. 

INGEAHAM,  P.  J.,  and  PECKHAM,  J.,  concurred. 


THOMPSON  a.  CULVER 

Supreme  Court,  First  District;   General  Term,  Nov.,  1862. 
VACATING  ATTACHMENT  AFTER  JUDGMENT. 

A  motion  to  vacate  an  attachment  issued  as  a  provisional  remedy  may  be  nude 
after  judgment  entered  in  the  action. 

Appeal  from  an  order  denying  a  motion  to  set  aside  an  at- 
tachment. 

You  XV.— 7 
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This  action  was  brought  by  Henry  Thompson  against  Dudley 
G.  G.  Culver  upon  a  check  for  $616.50.  An  attachment  was 
issued  on  the  ground  that  the  defendant  had  absconded  or  kept 
himself  concealed  to  avoid  the  service  of  civil  process.  The 
attachment  issued  on  February  12th,  1862.  In  March  a  motion 
was  made  to  vacate  the  attachment.  On  March  25th  the  facts 
involved  on  the  hearing  of  the  motion  were  referred  to  A.  B. 
Tappen,  to  hear  and  report  with  his  opinion.  The  hearing  was 
had,  and  on  April  21st  the  referee  reported  the  evidence  with 
his  opinion  substantially  that  the  facts  did  not  sustain  the  at- 
tachment. The  defendant  sought  to  have  the  time  extended  for 
entering  judgment  till  after  the  decision  of  the  motion  to  set 
aside  the  attachment,  but  failed, -and  judgment  was  perfected 
against  him  April  10th,  1862.  On  May  10th  the  sheriff  sold 
the  attached  property.  On  the  25th  of  June  the  motion  to  va- 
cate the  attachment  was  heard  before  Mr.  Justice  Barnard  and 
denied. 

The  defendant  appealed. 

William  FuUerton,  for  the  appellant. — I.  The  motion  to  dis- 
charge the  attachment  in  this  case  was  made  before  the  plaintiff 
obtained  his  judgment ;  the  defendant,  therefore,  saved  his  right 
to  have  the  attachment  heard,  even  after  judgment.  It  was 
no  fault  of  his  that  judgment  was  entered  before  his  motion  was 
argued.  Having  no  defence  to  the  action,  he  was  under  no  ob- 
ligations to  obtain  a  stay  of  proceedings  pending  the  motion. 
The  motion  being  pending,  the  plaintiff  took  his  judgment  at 
his  own  risk. 

II.  There  is  no  good  reason  why  the  motion  should  not  be 
made,  after  judgment,  under  such  circumstances.     If  the  de- 
fendant's property  was  improperly  seized  under  attachment,  it 
is  his  right  to  have  it  set  aside.    He  ought  not  to  be  deprived 
of  this  right  because  the  plaintiffs  have  it  in  their  power  to  delay 
the  motion  until  after  judgment. 

III.  In  all  the  cases  where  this  question  has  come  up.  the 
motion  to  discharge  the  attachment  was  made  after  judgment. 
In  such  case  it  has  been  held  that  the  plaintiff  had  lost  his  right 
by  delay  in  making  his. motion. 

IV.  The  proper  construction  of  the  sections  of  the  Code,  re- 
lating to  attachments,  secures  to  a  defendant  the  right  to  set 
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aside  the  attachment,  because,  after  judgment,  the  sheriff  pro- 
ceeds to  sell  the  property  under  the  attachment,  as  well  as  on 
execution.  The  attachment,  therefore,  is  not  merged  in  the 
judgment,  but  is  retained  and  used,  as  an  effective  process  of 
the  court,  after  the  entry  of  judgment.  Hence,  it  follows  that 
it  is  subject  to  the  order  of  the  court,  and  may  be  set  aside  in  a 
proper  case. 

Gilbert  Dean,  for  the  respondent. — I.  The  motion  to  vacate 
the  attachment  must  be  denied — it  being  a  provisional  remedy, 
it  merged  in  the  judgment.  1.  This  has  been  decided  in  two 
reported  cases.  (Spencer  a.  Rogers'  Locomotive  Works,  13  Ab- 
lotts*  Pr.,  ISO ;  Schieb  a.  Baldwin,  Jb.,  469 ;  S.  C.,  22  Jlmo. 
Pr.j  278.)  2.  Property  seized  under  an  attachment  or  execu- 
tion is  in  the  custody  of  the  law,  and  no  other  claim  will  be 
recognized  which  is  not  prior  to  that  under  which  it  was  seized, 
and  this  is  a  question  of  jurisdiction.  (Taylor  a.  Caryl,  20 
Haw.  U.  S.,  584 ;  24  lb.,  450 ;  Code,  §§  227,  237.) 

II.  The  court  having  had  jurisdiction  to  issue  the  attachment, 
it  can  only  be  vacated  on  appeal,  and  not  on  the  opinion  of  any 
person,  on  a  disputed  question  of  fact.     (1  Code  R.,  N.  S.,  49 ; 
14  How.  Pr.,  547.) 

III.  The  referee  has  mistaken  the  section  of  the  Code  under 
which  this  attachment  issued,  or  has  not  noticed  the  amendment 
of  section  229. 

IV.  The  attachment  should  be  sustained  on  the  merits. 

BY  THE  COURT.* — PKCKHAM,  J. — Two  points  are  made  by 
plaintiff  against  the  motion  : 

First,  that  it  comes  too  late,  judgment  having  been  per- 
fected prior  to  the  hearing  of  the  motion. 

Second,  that  the  defendant  did,  in  fact,  keep  himself  con- 
cealed with  intent,  <fec. 

As  to  the  first  point.  If  the  position  be  sound  that  such  a 
motion  cannot  be  made  after  judgment,  yet  this  motion  having 
been  noticed  and  actually  made  confessedly  in  time,  the  exten- 
sion of  time  caused  by  the  reference  will  not  make  it  irregular, 
though  the  hearing  be  not  completed  till  after  judgment. 

But  in  my  opinion,  it  is  not  indispensably  necessary  that  the 

*  Present,  INGRAHAM,  P.  J.,  LaoxARDand  PECXHAM,  JJ. 
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motion  should  be  made  before  judgment.  A  very  learned  and 
respectable  court  has  declared  that  the  attachment  is  discharged 
ipso  facto  by  the  entry  of  the  judgment.  But  I  can  find  no 
provision  in  the  Code  to  that  effect ;  on  the  contrary,  there  are 
provisions  entirely  inconsistent  with  such  a  position. 

Among  other  provisions,  the  statute  declares  that  "  until  the 
judgment  against  the  defendant  shall  be  paid" — not  recovered — 
but  until  it  "  shall  be  paid,"  "  the  sheriff  may  proceed  to  collect 
the  notes  and  other  evidences  of  debt,  and  the  debts  that  may 
have  been  seized  or  attached  under  the  warrant  of  attachment, 
....  and  apply  the  proceeds  thereof  to  the  payment  of  the 
judgment."  (Code,  §  237,  subd.  4.) 

It  is  clear  that  the  sheriff  has  no  such  power  under  the  exe- 
cution. He  has  it  obviously  under  the  attachment,  which, 
therefore,  cannot  be  said  to  be  superseded  by  the  judgment. 

The  facts  as  disclosed  by  the  affidavits,  and  the  evidence  be- 
fore the  referee,  show  that  there  was  no  ground  for  the  attach- 
ment. 

The  order  appealed  from  should  therefore  be  reversed,  and 
the  attachment  discharged,  with  $10  costs. 


CONOVER  a.  HOFFMAN. 

Court  of  Appeals ;  June  Term,  1858. 

WILL. — CODICIL. — REVOCATION. — POWER  OF  SALE. — EQUITABLE 

CONVERSION. 

A  codicil  is  not  a  revocation  of  a  will  further  than  in  respect  to  provisions  in  the 
will  inconsistent  with  those  of  the  codicil. 

A  codicil  providing  a  different  disposition  of  the  testator's  estate,  from  that  pro- 
vided by  the  will,  does  not  operate  to  revoke  a  power  of  sale  given  to  the  ex- 
ecutors by  the  will. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Gustavus  A.  and  John  T.  Con- 
over  against  Ann  Cornelia  Hoffman,  to  compel  the  specific  per- 
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forraance  of  a  contract  to  purchase  a  lot  in  the  city  of  New 
York.  The  defendant  admitted  the  contract,  but  alleged  that 
the  plaintiffs  could  not  convey  a  good  title.  The  title  to  the 
premises  was  derived  under  the  will  of  James  R.  Smith,  who 
died  in  1817.  In  January,  1817,  Smith  made  his  will,  appoint- 
ing executors  with  full  power  of  sale.  In  May,  1817,  the  tes- 
tator added  a  codicil  to  his  will,  which  is  sufficiently  stated  in 
the  opinion.  The  objection  to  the  title  was  that  this  codicil 
had  revoked  the  power  of  sale  as  to  this  property,  and  created 
a  trust  in  it  for  the  benefit  of  the  children  of  the  testator  and 
their  descendants.  The  testator  left  a  widow,  a  son,  and  three 
daughters  ;  the  estate  was  in  debt,  and  consisted  mainly  of  un- 
productive real  estate.  In  December,  1829,  the  surviving  ex- 
ecutors sold  the  property  in  controversy,  with  other  property, 
to  one  Dyson,  through  whom  the  plaintiffs  derived  title  ;  the 
heirs  all  joined  in  the  conveyance,  and  were  all  upwards  of 
twenty-one,  and  the  son  upwards  of  twenty-five,  at  the  time. 
There  was  complete  and  perfect  chain  of  title  to  the  plaintiffs 
under  this  conveyance,  and  it  was  shown  that  there  were  no 
incumbrances.  The  plaintiffs  had  judgment,  and  appeal  was 
finally  taken  to  this  court. 

William  Curtis  Noyes,  for  the  appellant. — I.  The  will  did 
not  positively  direct  a  sale  by  the  executors,  but  left  it  to  dis- 
cretion, and  therefore  there  was  no  conversion  of  the  property 
from  real  to  personal,  within  the  rules  in  regard  to  equitable 
conversion.  (Arnold  a.  Gilbert,  5  Barb.,  190.) 

II.  By  the  last  clause  of  the  will,  the  testator,  in  addition  to 
the  power  resting  in  him,  as  proprietor,  to  dispose  of  his  prop- 
erty as  he  saw  fit,  expressly  reserved  the  right,  and  indicated 
his  intention  to  dispose  of  it  by  a  codicil  or  codicils  to  be  sub- 
sequently made ;  and,  in  case  he  did  not,  then  it  was  to  be  dis- 
tributed according  to  law. 

III.  That  intention  he  carried  into  effect  by  the  codicil,  in 
which  he  created  a  trust  in  his  executors,  for  the  benefit  of 
his  four  children,  in  the  real  estate  of  which  the  premises  in 
question  formed  a  part,  with  remainders  in  certain  portions  of 
it  to  the  child  or  children  of  his  three  daughters. 

IV.  This  codicil  was  a  revocation  of  the  discretionary  power 
•of  sale  conferred  by  the  will.     1.  It  created  a  trust,  which  the 
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will  did  not-,  and  in  such  a  way  as  to  indicate  an  intention  to 
have  the  property  remain  in  the  same  fixed  and  safe  condition 
in  which  it  was  at  that  time,  that  is,  as  real  estate.  '2.  The 
codicil  only  "  ratifies  and  confirms"  the  will  in  so  far  as  it  was 
not  revoked  or  altered  by  the  codicil ;  and  the  power  to  lease, 
contained  in  the  same  clause  of  the  will,  shows  that  the  testator 
did  not  intend  or  contemplate  a  sale,  but  a  lease  of  all  his  real 
estate.  3.  In  regard  to  all  the  real  estate  which  the  testator  in- 
tended to  have  his  executors  dispose  of,  he  has  given  positive 
directions  that  they  should  do  so  by  the  terms  of  the  codicil, 
and  this  shows  that  he  did  not  intend  that  the  discretionary 
power  to  sell,  given  by  the  will,  should  continue  to  operate 
upon  any  property  specifically  covered  by  the  codicil.  4.  It  is 
a  general  principle  that  a  trust  arising  out  of  landed  property, 
unless  otherwise  expressly  created  by  the  plain  terms  of  the 
will,  attaches  to  the  land  itself,  and  not  to  its  proceeds ;  and 
there  can  be  no  presumption  that  a  conversion  was  intended, 
unless  the  will  clearly  declares  it.  5.  To  hold  that  the  execu- 
tors might  sell  the  land  in  the  manner  attempted  in  this  case, 
and  by  uniting  the  children  as  grantors,  would  be  sanctioning 
a  practical  fraud  upon  the  trust  and  upon  the  ultimate  benefi- 
ciaries ;  for  the  object  of  all  parties  seems  to  have  been  to  get 
rid  of  the  limitations  of  the  codicil,  and  to  convert  the  property 
into  money  for  the  purpose  of  more  rapid  manipulation.  The 
intention  of  the  testator  was  to  provide  for  his  grandchildren, 
and  allowing  this  sale  to  stand  would  tend  to  defeat  that  in- 
tention. 

V.  The  fact  that  charges  existed  on  the  land,  even  though 
they  were  created  by  the  will,  did  not  authorize  the  sale  by  the 
executors.  ^" 

JZdwards  Pierrepont,  for  the  respondent. — I.  "  The  intent  of 
the  testator  is  to  be  gathered  from  the  whole,  and  a  codicil  is 
no  revocation  of  a  will,  further  than  such  revocation  is  par- 
ticularly expressed."  (Westcott  a.  Cady,  5  Johns.  <7A.,  334 ; 
Willet  a.  Sandford,  I  Yes.,  186  ;  Hone  a.  Van  Schaick,  3  Bar  I. 
(7A.,  488.)  The  powers  of  sale,  given  by  the  will,  are  as  ample 
and  absolute  as  possible.  The  codicil  was  made  in  the  follow- 
ing spring,  adding  to  the  powers  already  conferred  yet  other 
powers,  and  without  a  suggestion  of  any  desire  to  revoke  the- 
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power  of  sale.  (  Williams  on  Exec.,  8.)  It  is  a  sound  rule  that 
the  dispositions  of  a  will  are  not  to  be  disturbed  by  a  codicil, 
further  than  is  absolutely  necessary  to  give  it  effect.  (Kane  a. 
Astor,  5  Sandf.,  467.) 

II.  The  intention  of  the  testator  is  to  be  ascertained  from  the 
whole  will  taken  together.     (Bradhurst  a.  Bradhurst,  1  Paige, 
331 ;  Covenhoven  a.  Shuler,  2  lb.,  122 ;  Rathbone  a.  Dyck- 
man,  3  lb.,  9 ;    Crosby  a.  Wendell,  6  lb.,  548.)    Where  the 
words  of  a  will,  says  the  chancellor,  in  the  case  of  Covenhoven 
a.  Shuler  (2  Paige,  122),  are  capable  of  a  twofold  construction, 
that  should  be  adopted  most  consistent  with  the  intention,  as 
ascertained  by  the  other  provisions  of  the  will. 

III.  Full  powers  of  sale  were  given  to  the  executors,  which 
they  have  properly  exercised.     Where  it  is  necessary  to  carry 
into  effect  the  intentions  of  the  testator,  under  a  power  in  trust 
to  convert  real  estate  into  personal  estate,  to  produce  justice  be- 
tween the  different  objects  of  the  testator's  bounty,  equity  con- 
siders the  conversion  as  having  been  made  at  the  death  of  the 
testator.     (Van  Yechten  a.  Van  Vechten,  8  Paige,  104 ;  Bogert 
a.  Hertell,  4  Hitt,  492 ;  Gott  a.  Cook,  7  Paige,  521 ;  Bunce  a. 
Vandergrift,  8  Ib.,  37  ;  Lorillard  a.  Coster,  5  lb.,  172  ;  Hawley 
a.  James,  lb.,  318  ;  Ifaxtun  a.  Corse,  2  Barb.  Ch.,  506  ;  Smith 
a.  Kearney,  Ib.,  533  ;  Arnold  a.  Gilbert,  5  Barb.,  190;  Vail  a. 
Vail,  7  lb.,  226 ;  Burrill  a.  Sheil,  2  lb.,  457  ;  Bradhnrst  a.  Brad- 
hurst, 1  Paige,  331;  2  Story's  JEq.  Juris.,  §  1131,  and  notes; 
Kane  a.  Gott,  24  Wend.,  641.)    The  estate  was  chiefly  real,  con- 
sisting principally  of  vacant  lots  and  unimproved  lands ;  it  was 
largely  in  debt,  and  the  testator  gives  annuities  and  legacies 
requiring  from  thirty  to  forty  thousand  dollars.     These  debts 
and  bequests  were  a  charge  upon  the  real  estate  (Bench  a.  Byles, 
4  Mad.,  187),  to  pay  which  it  would  be  necessary  to  make  sales, 
and  from  the  necessity  would  naturally  be  inferred  the  gift  of 
the  power. 

IV.  Where  the  executors  are  empowered  to  sell,  and  to  make 
equal  distribution,  there  is  an  equitable  conversion  of  the  land, 
and  it  is  to  be  considered  as  personal  property.     (Martin  a. 
Sherman,  2  Sandf.  Ch.,  341 ;  March  a.  Wheeler,  2  Edw.,  156  ; 
Drake  a.  Pell,  3  lb.,  251.) 

V.  Where  a  subsequent  clause  in  a  will  is  apparently  repug- 
nant to  the  intention  of  the  testator,  as  derived  from  the  whole 
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will,  it  may  be  rejected.  (Bradley  a.  Amidon,  10  Paige,  235.) 
The  general  intent  distinctly  manifested  is  to  be  carried  out  at 
the  expense  of  any  imagined  special  intent.  (4  KenCs  Com., 
597,  and  notes;  Bradley  a.  Amidon,  10  Paige,  235;  Coven- 
hoven  a.  Shuler,  2  Ib.,  122 ;  Sweet  a.  Chase,  2  N.  T.,  73.) 

VI.  Even  the  limitation  contended  for  by  the  defendants,  in 
the  construction  of  the  will,  would  be  illegal,  as  too  remote. 
Where  an  express  trust  is  created,  not  authorized  by  law,  no 
estate  vests  in  the  trustees ;  but  the  trust,  if  directing  or  au- 
thorizing the  performance  of  any  act  which  may  lawfully  be 
performed  under  a  power,  will  be  valid  as  a  power  in  trust 
(Irving  a.  De  Kay,  9  Paige,  521.)     If  this  be  regarded  as  an 
executory  devise,  then  certainly  the  title  was  perfect  in  Dyson 
and  his  grantees,  and  there  is  no  aspect  in  which  the  case  can 
be  viewed  which  shakes  the  title  of  the  plaintiffs.     "Where  the 
intention  of  the  testator  is  illegal  in  part,  or  the  trusts  created 
are  in  part  illegal  and  in  part  consistent  with  the  rules  of  law, 
the  court  will  give  such  construction  as  to  uphold  the  legal 
provisions.     (Lorillard  a.  Coster,  5 Paige,  172;  14  Wend.,%65\ 
Ilaxtun  a.  Corse,  2  Barb.  Ch.,  506  ;  De  Kay  a.  Irving,  5  Den., 
616 ;  9  Paige,  521 ;  Parks  a.  Parks,  II).,  107 ;  Kane  a.  Gott, 
24  Wend.,  641.) 

VII.  The  power  to  sell  must  include  the  right  to  discharge 
the  purchaser  from  looking  after  the  application  of  the  purchase 
money.     Each  successive  purchaser  of  the  lot  in  question  could 
not  be  expected  to  inquire  whether  more  of  the  real  estate  had 
been  sold  than  was  requisite  to  pay  the  indebtedness,  or  if  the 
proceeds  of  that  particular  lot  had  been  devoted  to  that  purpose. 
(Storf*  Eq.  Jur.,  §  1131.) 

By  THE  COURT. — STKONG,  J. — The  will  in  this  case  authorized 
the  executors  to  sell  the  whole  or  any  part  of  the  estate,  real 
and  personal,  of  the  testator,  and  to  execute  good  and  sufficient 
conveyances  thereof ;  and  directed  the  payment,  out  of  the  pro- 
ceeds of  the  estate,  of  the  testator's  debts,  funeral  charges  and 
expenses ;  and  that  the  residue  of  the  estate,  unless  the  same  or 
any  part  thereof  should  be  disposed  of  by  codicil,  be  distributed 
according  to  law,  as  in  a  case  of  intestacy. 

The  codicil,  in  the  first  clause,  ratified  and  confirmed  the  will, 
except  so  far  as  any  part  of  it  might  be  revoked  or  altered  by 
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the  codicil ;  and  in  addition  to  the  powers  granted  to  the  ex- 
ecutors in  relation  to  the  estate,  authorized  them  to  lease  the 
estate,  or  any  part  of  it,  except  such  as  should  otherwise  be  dis- 
posed of,  in  their  discretion,  and  as  they  should  find  the  situation 
of  the  testator's  affairs  to  require.  Specific  dispositions  were 
then  made  of  portions  of  the  estate,  after  which,  by  the  twelfth 
clause,  "  all  the  rest,  residue,  and  remainder  of  the  estate  of  every 
kind,"  was  given  to  the  executors  in  trust,  that  the  remainder 
should  be  equally  divided  to  and  among  the  four  children  of 
the  testator,  share  and  share  alike,  and  to  their  respective  heirs. 
It  was  then  expressed  to  be  the  testator's  will,  that  the  sum  of 
$1,500  should  be  set  apart  by  the  executors  for  the  support  and 
education  of  a  son  and  daughter  until  they  arrived  at  twenty- 
one,  and  if  that  sum  should  not  be  sufficient,  a  further  sum 
from  their  respective  shares  of  the  estate,  as  should  be  neces- 
sary ;  that  the  son  should  not  come  to  the  full  possession  and 
enjo}7ment  of  his  portion  until  twenty-five;  nor  should  he  have 
the  power  to  promise,  pledge,  mortgage,  or  dispose  of  any  part 
of  it  before  that  time,  but  should  be  entitled  to  receive  the  in- 
come between  twenty-one  and  twenty-five. 

It  was  then  directed  that  the  three  daughters  at  twenty-one 
should  have  the  privilege  of  expending  and  appropriating,  with 
the  consent  of  the  executors,  one-third  of  their  portions,  that 
the  remaining  two-thirds  should  be  held  separate,  free  from  the 
control  and  debts  of  their  husbands ;  giving,  however,  on  the 
death  of  the  wives,  the  'income  of  the  reserved  portions  to  the 
husbands  during  iffe,  and  after  death  to  the  children  of  the 
daughters ;  and  if  either  of  the  daughters  should  die  without 
lawful  issue,  or  having  issue  which  should  not  attain  twenty- 
one,  and  without  issue,  then  the  share  of  said  daughters  after 
the  death  of  her  husband,  or  if  no  husband  living  at  her  death, 
should  go  to  the  testator's  other  children,  share  and  share  alike, 
such  issue  to  take  the  portion  that  would  have  belonged  to  hie, 
her,  or  their  father  or  mother. 

The  point  made  by  the  appellants  is,  that  the  codicil  was  a 
revocation  of  the  discretionary  power  of  sale  confirmed  by  the 
will,  but  I  am  satisfied  the  position  cannot  be  maintained.  The 
codicil  contained  nothing  manifesting  an  intention  to  revoke  or 
qualify  the  power  of  sale  in  the  original  will  in  reference  to 
"  all  the  rest,  residue,  and  remainder  of  the  estate"  in  the  twelfth 
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clause  of  the  codicil,  which  embraced  the  premises  in  question. 
That  clause  of  the  codicil  purported  simply  to  provide  how 
and  for  whose  benefit  the  residuary  estate  should  be  disposed 
of,  in  whatever  form  it  might  be  when  the  division  by  the  ex- 
ecutors was  to  be  made,  whether  real  or  personal,  or  part  real 
and  part  personal. 

Every  part  of  it  was  entirely  consistent  with  the  power  of 
sale  to  the  executors,  and  might  be  fully  executed  whether  or 
not  the  power  of  sale  should  be  exercised. 

It  was  at  least  necessary  in  order  to  nullify  the  power  of  sale 
as  to  the  land  contracted  to  be  purchased  by  the  defendant, 
that  there  should  be  an  inconsistency  between  the  exercise  of 
the  power  and  some  part  of  the  codicil ;  if  it  might  stand,  and 
the  codicil  have  full  operation,  it  remained  in  force. 

The  continuance  of  that  power  obviously  was  important  in 
reference  to  the  payment  of  debts  and  legacies,  and  carrying 
out  the  design  of  other  parts  of  the  codicil ;  and  viewing  the 
whole  instrument,  I  think  it  clear,  that  was  intended  by  the 
testator. 

There  being  no  other  questions  in  the  case,  the  judgment 
must  be  affirmed. 


CHAUNCEY  a.  LAWRENCE. 

Supreme  Court,  First  District;  General  Term,  Oct.,  1862. 

FRIVOLOUS    DEMURRER. — STATUTE    OF    FORECLOSURES. — JOINDER 
OF  CAUSES  OF  ACTION. 

It  may  be  deemed  doubtful  whether  the  provision  of  2  Rev.  Stat.,  191,  §  154, — 
which  authorizes  the  court,  upon  bills  of  foreclosure,  where  the  debt  is  secured 
by  the  obligation  of  another  person  than  the  mortgagor,  to  join  him  as  a  party 
and  give  judgment  against  him, — has  been  repealed  by  the  Code  ;  and  hence  a 
demurrer  based  on  the  supposition  that  it  has  been  repealed,  is  not  frivolous. 

• 

Appeal  from  an  order  directing  judgment  upon  a  demurrer 
as  frivolous. 
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This  action  was  brought  by  Nathaniel  and  Henrietta  Chaun- 
cey  against  William  B.  Lawrence  and  William  B.  Lawrence, 
jr.,  for  the  foreclosure  of  a  mortgage  for  $14,000  upon  forty-nine 
lots  in  the  city  of  New  York. 

The  complaint  alleged  that  W.  B.  Lawrence  executed  and 
delivered  to  plaintiffs  his  bond,  dated  April  27th,  1859,  con- 
ditioned to  pay  $14,000  on  27th  April,  1864,  with  interest,  &c., 
with  provision  that  principal  should  become  due  if  interest  re- 
mained in  arrear  for  twenty  days,  and  as  collateral  security 
executed  and  delivered  his  mortgage. 

That  as  a  further  and  collateral  security  for  the  payment  of 
the  principal  and  interest,  the  defendant  W.  B.  Lawrence,  jr., 
at  the  time  of  the  execution  and  delivery  of  the  bond  and  mort- 
gage, executed  under  his  hand  and  seal,  and  delivered  to  the 
plaintiffs,  his  bond  conditioned  for  the  payment  of  $14,000  on 
27th  April,  1864,  with  interest,  &c.,  with  provision  that  prin- 
cipal should  become  due  if  interest  was  in  arrear  for  twenty 
days.  That  defendants  failed  to  comply  with  the  condition  of 
their  bonds,  by  omitting  to  pay  six  months'  interest,  which 
became  due  on  the  first  day  of  November,  1861. 

That  plaintiffs  elected  to  demand  payment  of  the  whole 
principal  sum  and  interest,  and  that  there  was  justly  due  the 
sum  of  $14,000  of  principal,  and  interest  from  May  1st,  1861. 

That  no  proceedings  at  law  had  been  taken. 

Plaintiffs  demanded  that  the  defendants  might  be  foreclosed, 
&c.,  of  all  equity  of  redemption,  that  the  premises  be  sold,  that 
plaintiffs  be  paid  the  amount  of  principal,  interest,  and  costs, 
and  that  defendants,  W.  B.  Lawrence  and  W.  B.  Lawrence,  jr., 
pay  any  deficiency  that  might  remain  after  applying  proceeds 
of  sale. 

The  defendant  W.  B.  Lawrence,  jr.,  demurred  to  the  com- 
plaint on  the  following  grounds:  1.  That  the  defendants 
were  not  liable  as  joint-debtors.  2.  That  several  causes  of 
action  were  improperly  united.  3.  That  the  complaint  did 
not  state  facts  to  constitute  a  cause  of  action  against  the  de- 
fendant. 

Plaintiffs  moved  for  judgment  on  account  of  the  frivolous- 
ness  of  the  demurrer,  which  motion  was  granted.  W.  B.  Law- 
rence, jr.,  appealed. 
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Plait,  Gerard  &  Buckley,  for  the  appellant. — I.  The  cases  in 
chancery,  cited  in  2  Rev.  Stat.,  191,  section  84,  are  cases  where 
the  complainants  sought  to  get  the  benefit  of  securities  held  by 
the  principal  debtor.  Not  cases  as  here,  where  the  complainant 
holds  the  obligation  of  the  surety,  executed  to  himself  directly, 
and  may  enforce  it  at  common  law. 

II.  The  section  of  the  Revised  Statutes  in  question  is  abolish- 
ed, either  impliedly  or  in  express  terms  by  the  repealing  sec- 
tions of  the  Code  (§§  468,  471). 

HI.  By  the  Code  this  action  cannot  be  maintained  in  its  pres- 
ent form.  Principal  and  surety  cannot  be  joined  as  defendants; 
where  their  obligations  are  by  different  instruments  (Code, 
§  120),  only  where  they  are  bound  in  one  and  the  same  obliga- 
tion. (Brewster  a.  Silence,  8  N.  Y.,  207 ;  De  Ridder  a.  Scher- 
merhorn,  10  Barb.,  638  ;  Phalen  a.  Dingee,  4  E.  D.  Smith,  379  : 
Allen  a.  Fosgate,  11  How.  Pr.,  218 ;  Le  Roy  a.  Shaw,  2  Duer. 
626.)  The  Code,  exclusively,  regulates  the  parties  to  suits. 

IY.  It  is  a  matter  of  practice,  and  in  matters  of  practice  the 
Code  must  govern.  There  cannot  be  two  different  forms  ot 
practice.  All  other  items  of  old  practice  contained  in  the  Re- 
vised Statutes  are  abolished  by  the  Code. 

Samuel  F.  Cowdrey,  for  the  respondent. — I.  The  first  cause 
of  demurrer  is  not  one  of  the  causes  for  which  demurrer  is  au- 
thorized by  the  Code.  (Code,  §  144.) 

II.  As  to  second  cause  of  demurrer :  1.  2  Rev.  Stat.,  255, 
§  204,  is  still  in  full  force,  and  is  in  110  way  affected  by  the  Code. 

2.  It  is  not  inconsistent  with,  and  is  nowhere  repealed  by,  the 
Code.     It  was  one  of  "  the  existing  statutory  provisions  relating 
to  actions"  which  were  not  affected  by  the  Code.     (Code,  §  471.) 

3.  It  has  been  applied  and  acted  upon  by  the  court  ever  since 
the  passage  of  the  Code,  in  every-day  practice.     The  right  is 
also  clearly  recognized  in  Simonson  a.  Blake  (12  Abbotts'  Pr., 
331).     4.  If  this  statute  is  not  now  in  force,  then  every  com- 
plaint brought  for  the  foreclosure  of  a  mortgage  would  be  de- 
murrable,  for  the  reason  that  every  such  complaint  states  two 
causes  of  action,  both  of  which  do  not  affect  all  of  the  defend- 
ants :  for  in  such  complaint  there  usually  is  one  cause  of  action 
against  the  mortgagor,  upon  which  judgment  for  payment  of 
deficiency  is  asked ;   and  another  cause  of  action  against  the 
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mortgagor  and  subsequent  incumbrancers,  to  foreclose  them  of 
their  equity  of  redemption. 

III.  The  Code  nowhere  repeals  the  statute  referred  to.    In 
specifying  the  causes  of  action  which  may  be  joined  (§  167), 
it  must  be  taken  as  conferring  jurisdiction  upon  the  court  in 
cases  as  to  which,  before  its  enactment,  there  had  been  no  stat- 
utory provision,  and  the  court  will  not  favor  the  idea  of  a  re- 
peal of  the  statute  by  implication,  when  the  effect  would  be  to 
require  a  mortgagee  to  commence  a  number  of  actions  to  obtain 
the  judgment  which  has  been  heretofore  rendered  in  one. 

IV.  By  section  118  of  the  Code,  "  any  person  may  be  made 
a  party-defendant  who  is  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  the  questions  involved  therein," 
and  in  this  case,  the  defendant  demurring  is  a  necessary  party. 
(See  Simonson  a.  Blake,  12  Abbotts'  Pr.,  331.) 

V.  The  only  other  cause  of  demurrer  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant.    The  cause  of  action  is  fully  explained 
by  the  preceding  points. 

BY  THE  COURT.* — CLEBKE,  J. — It  is  certainly  a  question  ad- 
mitting inquiry,  whether  section  84  in  the  article  of  the  Revised 
Statutes,  relative  to  the  powers  and  proceedings  of  the  court 
upon  bills  of  foreclosure  (2  Rev.  Stat.,  191,  §  154),  remains  in 
force.  The  editors  of  the  fifth  edition  manifestly  were  of  opin- 
ion that  this  section  is  no  longer  in  existence ;  and  although  it 
may  be  possible,  and  even  probable,  that  they  err  in  this  sup- 
position, several  sections  in  the  Code  seem  to  make  such  a  sup- 
position plausible.  At  all  events,  it  admits  of.  a  question,  and 
demands  inquiry.  This  being  the  case,  a  demurrer  based  on 
such  a  supposition  cannot  be  deemed  palpably  frivolous.  The 
order  should  be  reversed. 

Order  reversed,  with  $10  costs.f 

*  Present,  INGRAHAM,  P.  J.,  BARNARD  and  CLKKXK,  JJ. 

f  The  demurrer  was  subsequently  sustained  at  special  term. 
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LAWRENCE  a.  JONES. 

Supreme  Court,  First  District;  General  Term,  Nov.,  1862. 
VACATING  ATTACHMENT. — IRREGULARITY. — LACHES. 

To  take  advantage  of  a  mere  irregularity,  it  is  necessary  to  move  at  the  earliest 
opportunity,  or  to  show  an  excuse  for  not  doing  so. 

Unreasonable  delay  in  moving  is  a  sufficient  answer  to  a  motion  to  vacate  an  at- 
tachment issued  as  a  provisional  remedy. 

The  issuing  of  an  attachment  against  a  debtor,  on  the  ground  that  he  is  a  non- 
resident, while  he  is  in  fact  a  resident,  is  an  irregularity  merely,  and  a  motion 
to  discharge  the  attachment  does  not  involve  the  merits. 

Appeal  from  order  denying  motion  to  vacate  attachment. 

This  action  was  brought  by  Daniel  H.  Lawrence,  James  M. 
Griggs,  and  John  A.  Kingsbury,  against  H.  Ross  Jones,  to  re- 
cover $209.22.  On  the  14th  day  of  June,  1862,  plaintiffs  sent 
the  summons  and  complaint  to  the  sheriff  of  Steuben  county 
for  service,  but  the  sheriff  was  not  able  to  serve  them.  On  the 
2d  day  of  July,  1862,  plaintiffs  obtained  a  warrant  of  attach- 
ment against  defendant,  as  a  non-resident,  and  also,  an  order  for 
the  service  of  the  summons  by  publication.  The  sheriff,  under 
the  attachment,  levied  on  defendant's  property,  July  16,  1862. 
On  the  4th  day  of  August,  1862,  the  summons  and  complaint 
were  served  upon  the  defendant  and  judgment  regularly  en- 
tered in  favor  of  plaintiffs,  August  28,  1862,  upon  which  execu- 
tion was  at  once  issued. 

On  the  16th  of  September,  defendant  served  notice  of  a  mo- 
tion to  be  made  on  the  first  Monday  of  October,  1862,  to  vacate 
the  attachment,  upon  affidavits  that  defendant  was  a  resident 
and  householder  in  Addison,  Steuben  county,  and  that  his  ab- 
sence from  the  State  was  occasioned  solely  by  his  business,  as  a 
contractor  for  supplies  and  equipments  for  the  Union  Army, 
which  had  required  his  attendance  in  Washington,  D.  C.,  for 
ten  months ;  that  he  had  been  in  the  habit  of  visiting  this  State 
during  that  time. 
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The  plaintiffs  showed,  in  opposition,  the  lapse  of  time,  which 
sufficiently  appears  by  the  foregoing  dates,  and  the  additional 
fact,  that  between  the  date  of  the  service  of  the  summons  and 
the  issue  of  the  execution,  defendant  had  confessed  three  judg- 
ments, amounting  to  $4,457.95.  Mr.  Justice  Ingraham  denied 
the  motion  to  vacate  the  attachment,  and  the  defendant  ap- 
pealed. 

Henry  M.  Hyde,  for  the  appellant. — I.  It  is  claimed  that  the 
defendant  was  not  a  non-resident,  within  the  following  decisions: 
Lee  a.  Stanley  (9  How.  Pr.,  272);  Hurlbert  a.  Seeley  (11  lb., 
507). 

II.  The  motion  maybe  made  after  judgment.  1.  The  statute 
contains  no  restriction  as  to  the  time  within  which  the  motion 
may  be  made.  (Code,  §  241.)  The  judgment  does  not  deter- 
mine the  right  to  satisfaction  out  of  the  specific  property  levied 
upon  by  the  attachment,  but  only  the  right  to  satisfaction  gen- 
erally. It  does  not  determine  the  right  to  issue  or  maintain  an 
attachment.  The  force  of  the  attachment  is  affected  by  the 
judgment,  only  so  far  as  seizures  are  concerned.  The  attached 
property  is  held  by  the  writ  after  judgment,  and  is  sold  (not 
seized)  by  the  execution.  (McKay  a.  Harrower,  27  Barb.,  463, 
469.)  The  execution  is  a  special  one,  directing  the  sale  of  the 
attached  property  in  the  first  instance.  (S.  C.,  470.)  If  the 
attachment  be  set  aside,  the  execution  would  fall  with  it,  and 
the  plaintiff  remitted  to  the  usual  facilities  of  procuring  satis- 
faction. Under  an  attachment  before  judgment,  the  whole 
property,  choses  in  action,  and  interests  of  a  defendant  may  be 
seized.  And  the  attachment  may  be  issued  at  any  time — a 
single  day — before  judgment.  This  proceeding  is  unwarranted 
as  against  an  honest,  resident  debtor.  Yet,  if  instituted  five 
days  before  judgment,  he  is  without  remedy,  even  though  it 
work  his  utter  ruin,  unless  he  may  make  the  motion  after 
judgment. 

Henry  Brewster,  for  the  respondents.— I.  The  defendant  was 
a  non-resident.  (Houghton  a.  Ault,  16  How.  Pr.,  77  ;  Douglas 
a.  Mayor,  &c.,  of  K  Y.,  2  Duer,  110;  Heidenback  a.  Schland, 
10  How.  Pr.,  477;  Crawford  a.  Wilson,  4  Barb.,  504,  518; 
Matter  of  Thompson,  1  Wend.,  43  ;  Pooler  a.  Maples,  Ib.,  65 ; 
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Frost  a.  Brisbin,  19  lb.,  11 ;  Haggart  a.  Morgan,  5  N.  Y.,  422.) 
In  Hurlbert  a.  Seeley  (11  How.  Pr.,  507),  the  court  were  divid- 
ed in  opinion  ;  and  it  is  to  be  noticed  that  there  defendant's 
absence  was  with  the  consent  and  approval  of  his  creditors. 
(See,  also,  8  Wend.,  140  ;  5  Sand/.,  47.) 

II.  This  motion  came  too  late.  There  was  inexcusable  laches. 
No  excuse  for  delay  is  offered.  We  suppose  the  motion  must 
be  made  before  judgment.  By  Code  (§  227),  the  property  may 
be  attached,  as  a  security  for  the  satisfaction  of  such  judgment 
as  the  plaintiff  may  recover.  Section  232  directs  the  sheriff  to 
keep  the  property  or  proceeds,  to  answer  any  judgment,  &c. 
Section  237,  when  an  execution  shall  have  been  issued  on  such 
judgment,  the  sheriff  shall  sell  so  much  of  the  attached  prop- 
erty as  may  be  necessary,  &c.  Section  241  provides  for  an  ap- 
plication to  discharge  the  attachment  by  bond,  and  also  says, 
the  defendant  may  move  to  discharge  attachment,  as  in  the 
case  of  other  provisional  remedies.  On  injunction,  the  motion 
must  be  before  trial  (§  225).  Motion  to  discharge  arrest  must 
be  before  judgment  (§  204).  In  claim  and  delivery,  the  differ- 
ent proceedings  justifying  bail,  rebonding,  &c.,  must  all  be  be- 
fore delivery  of  the  property.  The  attachment  was  spent  or 
superseded  by  the  execution.  (Spencer  a.  Rogers'  Locomotive 
Works,  13  Abbotts'  Pr.,  180 ;  Scheib  a.  Baldwin,  11.,  469 ; 
S.  C.,  22  How.  Pr.,  278.)  "The  judgment  confirms  the  lien  of 
the  attachment."  (Syracuse  City  Bank  a.  Coville,  19  How.  Pr., 
385.)  Goods  seized  are  in  place  of  bail  for  the  debt.  (Ib.,  391.) 
We  also  refer  to  Taylor  a.  Caryl  (20  How.  U.  S.,  584  ;  24  11., 
450).  See,  also,  Barker  a.  Wheeler  (14  Abbotts'  Pr.,  70). 

BY  THE  COURT.* — PECKHAM,  J. — The  defendant  in  this  case 
has  been  guilty  of  laches  in  making  his  motion,  and  the  delay 
is  in  no  manner  explained. 

The  attachment  was  issued  July  2.  The  execution  issued  on 
the  5th  of  September.  This  motion  was  not  noticed  until  the 
25th  of  September,  for  the  first  Monday  of  October.  The  de- 
fendant seems  to  have  employed  the  intermediate  time  in  con- 
fessing judgments;  and  when  he  had  sufficiently  and  satisfac- 
torily disposed,  of  his  property,  he  makes  this  motion. 

*  Present,  INGRAUAM,  P.  J.,  LEONARD  and  PECKHAM,  JJ. 
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The  motion  is  founded  upon  an  alleged  irregularity,  viz. :  that 
the  plaintiff  obtained  an  attachment  on  the  ground,  as  stated  br 
him,  that  the  defendant  was  a  non-resident  in  the  State ;  when, 
in  fact,  the  defendant  was  not  a  non-resident,  but  had  been 
temporarily  absent  on  business ;  that  he  was,  and  had  been  for 
years,  a  resident  of  Steuben  county,  where  his  family  had,  in 
fact,  resided  during  his  absence  on  business  of  about  ten  months. 

The  rule  in  cases  of  mere  irregularity  requires  the  party 
to  move  at  the  first  opportunity,  or  show  an  excuse  for  not 
doing  so. 

Where  the  merits  are  involved,  the  rule  is  not  applied  with 
so  much  rigor. 

Here  the  plaintiff  may  be  injured  by  the  issuing  of  other  ex- 
ecutions. Where  the  party  proceeds  by  attachment,  he  must 
first  sell  the  attached  property.  His  execution  is  peculiar. 
(Code,  §  237 ;  27  Barb.,  463.) 

Whether  the  defendant  was  a  non-resident  within  the  mean- 
ing of  the  statute  on  this  subject,  it  is  not  necessary  to  deter- 
mine. His  delay  in  moving  defeats  the  motion.  The  order  ap- 
pealed from,  denying  the  motion  to  set  aside  the  attachment,  is, 
therefore,  affirmed,  with  $10  costs  of  the  appeal. 

INGRAIIAM,  P.  J.,  and  LEONARD,  J.,  concurred. 


DAGUERRE  a.  ORSER. 

New  York  Common  Pleas;  General  Term,  June,  1862. 
ESCAPE. — MEASUEE  OF  DAMAGES. 

The  Code  has  not  abolished  the  remedy  by  action  against  the  sheriff  for  an 

escape. 
Where  the  action  is  against  the  sheriff  for  an  escape,  and  not  against  him  as  bail, 

the  measure  of  damages  is  the  actual  loss  or  injury  sustained  by  the  plaintiff. 

Appeal  from  a  judgment. 

VOL.  XV.— 8 
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This  was  an  action  brought  by  Elizabeth  Daguerre,  execu- 
trix, &c.,  against  John  Orser,  late  a  sheriff  of  the  city  and 
county  of  New  York,  to  recover  from  him  damages  for  the 
escape  of  Benjamin  Blagge,  against  whom  the  plaintiff  had  ob- 
tained an  order  of  arrest,  and  who  escaped  from  the  custody  of 
the  sheriff  under  that  order.  It  was  shown  at  the  trial  that 
Blagge  was  insolvent,  and  so  continued  till  the  time  of  his 
death.  The  court  gave  judgment  for  nominal  damages  (see  our 
report  of  the  case,  10  Abbotts'  Pr.t  12,  note),  and  the  plaintiff 
appealed  to  the  general  term. 

Judah  &  Dickinson,  for  plaintiff. 
Brown,  Hall  &  Vanderpoel,  for  defendant. 

BY  THE  COURT. — DALY,  F.  J. — The  Code  has  not  abolished 
the  action  against  the  sheriff  for  an  escape.  It  is  still  an  exist- 
ing remedy,  if  the  plaintiff  thinks  proper  to  resort  to  it.  An 
examination  of  the  complaint  shows  that  the  action  here  is 
brought  for  an  escape,  and  not  against  the  sheriff  as  bail ;  and, 
in  such  an  action,  the  measure  of  damages  is  the  actual  loss  or 
injury  ^sustained  by  the  plaintiff.  It  was  shown  that,  when 
final  process  was  issued,  the  defendant  Blagge  had  no  property. 
It  was  issued  on  the  4rth  of  November,  1854.  His  son  was  with 
him  from  March,  1853,  until  the  27th  of  November,  1855,  when 
he  died.  And  the  son  proved  that,  during  that  time,  he  was 
living  at  New  Orleans,  acting  as  the  agent  of  others,  having  no 
property  of  his  own,  and  that  he  died  insolvent.  Upon  the 
proof,  all  that  could  be  recovered  was  nominal  damages.  (Pat- 
terson a.  Westervelt,  17  Wend.,  543.) 

The  judgment  must  be  affirmed. 
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PEOPLE  on  rel.  BALDWIN  AND  JAYCOX  a.  HAWS. 

Supreme  Court,  First  District;  General  Term,  June,  1862. 

MANDAMUS. — NEW  YORK  CITY  CHARTER. — CONSTITUTIONAL  LAW. 
— DUE  PROCESS  OF  LAW. 

A  claim  against  the  city  of  New  York,  arising  out  of  an  alleged  contract  for  work 
upon  the  Croton  aqueduct,  is  a  claim  not  against  the  county  or  the  supervisors, 
but  against  the  Corporation  of  the  city,  who  are  regarded  as  the  owners  of  the 
aqueduct. 

Although  the  Legislature  have  authority  to  impose  a  tax  general  or  local  for  the 
purpose  of  paying  any  claim,  they  cannot  direct  a  municipal  corporation  to  pay 
a  claim  for  damages  for  breach  of  a  contract  out  of  the  funds  or  property  of 
such  corporation,  without  allowing  a  submission  of  such  claims  to  a  judicial 
tribunal. 

The  provisions  of  the  Constitution  of  this  State— declaring  that  no  member  of  the 
State  shall  be  deprived  of  any  of  the  rights  secured  to  a  citizen,  unless  by  the 
law  of  the  land  ;  and  that  no  person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty,  without  due  process  of  law  (OorwL,  §§  1,  6) — secure  municipal  corporations, 
as  well  as  persons,  from  being  deprived  of  any  of  their  rights,  unless  the  matter 
is  adjudged  against  them  upon  a  trial  in  due  course  of  law  ;  and  an  act  of  the 
Legislature  referring  it  to  arbitrators  to  determine  the  amount  of  damages  sus- 
tained in  a  case  in  which  at  common  law  the  defendants  would  be  entitled  to  a 
trial  by  jury,  is  unconstitutional. 

After  an  award,  by  such  arbitrators,  in  favor  of  the  claimant,  a  mandamus  should 
not  be  allowed  to  compel  the  comptroller  to  pay  its  amount. 

A  statute  having  been  enacted,  directing  a  demand  against  the  Corporation  of  the 
city,  to  be  ascertained  by  arbitration,  and  directing  the  comptroller  to  pay  it 
when  so  ascertained, — Held,  that  a  mandamus  would  not  lie  to  compel  him  to 
pay  it  when  thus  ascertained,  until  money  had  been  raised  therefor,  or  an  ap- 
propriation made  out  of  moneys  applicable  thereto. 

Distinction  between  the  cases  of  a  mandamus  against  a  board  of  supervisors  and 
against  a  municipal  corporation. 

Appeal  from  an  order  denying  an  application  for  a  manda- 
mus. 

The  relators  were  the  lowest  bidders  for  constructing  the 
gate-houses  of  the  new  Croton  reservoir.  The  Croton  Aqueduct 
Board  awarded  the  contract  therefor  to  them,  subject  to  confir- 
mation by  the  Common  Council.  The  Common  Council  refused 
to  confirm  the  award,  but  gave  the  contract  to  other  bidders. 
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Baldwin  &  Jaycox  then  instituted  a  suit,  and  a  proceeding  by 
mandamus,  to  obtain  the  contract,  but  were  unsuccessful,  the 
court  holding  that  they  had  no  claim  against  the  city.  (See  the 
case,  9  Abbotts'  Pr.,  253 ;  10  lb.,  144.)  By  the  act  of  1860,  re- 
lating to  the  Croton  Aqueduct  (Laws  of  1860,  774,  ch.  449,  §4), 
it  was  provided  that  damages  due  to  contractors  to  whom  the 
board  had  awarded  the  contract,  might  be  ascertained  by  arbi- 
tration ;  and  if  the  arbitrators'  report  should  be  in  favor  of  the 
party  claiming  such  damages,  such  party  should  be  entitled  to 
recover  the  same ;  and  upon  presenting  a  certified  copy  of  such 
report  and  order  of  confirmation  to  the  comptroller  of  the  city 
of  New  York,  it  should  be  the  duty  of  the  comptroller  to  draw 
his  warrant  for  the  amount  thereof,  and  to  pay  the  same. 
Arbitrators  were  appointed,  and  an  award  made  for  upwards 
of  $61,000,  and  Baldwin  &  Jaycox  applied  for  a  mandamus  to 
compel  the  comptroller  to  draw  his  warrant  for  the  amount. 
The  application  was  denied  at  special  term,  on  the  ground  that 
the  relators  had  not  shown  that  any  money  had  been  raised  out 
of  which  the  comptroller  could  pay  the  award.  The  motion  is 
reported  13  Abbotts1  Pr.,  375,  note.  The  relators  now  ap- 
pealed. 

Luther  JR.  Marsh,  for  the  relators. 
H.  H.  Anderson,  for  the  comptroller. 

BY  THE  COURT. — INGRAHAM,  P.  J. — The  relators  apply  for  a 
mandamus  against  the  comptroller  to  draw  his  warrant  in  their 
favor  for  an  award  made  against  the  Corporation  for  damages 
sustained  by  the  relators,  in  consequence  of  the  refusal  of  the 
Common  Council  to  award  to  them  a  contract  for  building  a 
gate-house  at  the  new  reservoir. 

This  claim  arises  under  the  provision  of  the  4th  section  of  the 
act  passed  to  facilitate  the  taking  of  lands  and  building  such 
gate-house,  &c.,  passed  in  April,  1860.  (Laws  of  1860,  772, 
ch.  449.)  This  section  provided,  among  other  things,  "  that  for 
the  purpose  of  adjusting  and  determining  the  damages  that  the 
contractors  to  whom  the  gate-houses  and  aqueducts,  &c.,  were 
awarded  by  the  Croton  Aqueduct  Board,  &c.,  which  they  may 
be  equitably  entitled  to  recover  of  the  city  of  New  York  by 
arbitrators,  one  to  be  chosen  by  the  mayor,  one  by  the  parties 
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claiming  such  damages,  and  the  third  by  the  two  arbitrators 
chosen  as  aforesaid;"  and  the  same  section,  after  directing  the 
arbitrators  to  be  sworn,  to  hear  the  case,  and  to  make  their 
award  and  file  the  same  with  the  county  clerk,  allows  an  order 
of  confirmation  to  be  entered,  of  conrse,  and  then  adds :  u  If 
such  report  shall  be  in  favor  of  the  party  claiming  damages, 
such  party  shall  be  entitled  to  recover  the  same,  and  upon  pre- 
senting a  certified  copy  of  such  report  and  order  of  confirmation 
to  the  comptroller  of  the  city  of  New  York,  it  shall  be  the  duty 
of  said  comptroller  to  draw  his  warrant  for  the  amount  thereof, 
and  to  pay  the  same." 

In  pursuance  of  this  act,  three  arbitrators  were  appointed  in 
the  mode  directed  by  the  statute. 

These  arbitrators  proceeded  to  hear  the  case.  No  notice  of  the 
hearing  was  served  on  the  counsel  of  the  Corporation,  and  no 
appearance  was  made  by  him  on  behalf  of  the  city.  Notice, 
however,  was  served  on  the  mayor  and  comptroller. 

On  such  hearing,  the  arbitrators  awarded,  as  damages,  to  the 
relators,  $61,821,  against  the  city  of  New  York. 

The  report  was  filed,  order  of  confirmation  entered,  a  copy 
of  the  report  and  order  served  on  the  comptroller,  a  demand 
made  of  him  for  a  warrant  therefor,  which  he  refused,  and  the 
relators  moved  at  special  term  for  a  mandamus.  Which  motion 
was  denied. 

The  relators  appeal  from  such  order.  In  order  rightly  to  un- 
derstand the  questions  presented  in  this  case,  it  is  proper  to  re- 
member that  this  claim  is  not  one  against  the  county,  or  one 
which  the  supervisors  have  any  thing  to  do  with,  either  as  re- 
gards the  auditing  or  paying  the  same. 

The  contract  was  made,  if  made  at  all,  in  regard  to  property 
belonging  to  the  city  of  New  York ;  was  under  the  direction 
and  control  of  the  Croton  Aqueduct  Department,  a  branch  of 
the  city  government ;  and  was  to  be  paid  for,  when  the  work 
was  completed,  out  of  the  city  treasury.  This  was  expressly 
held  in  regard  to  the  work  in  question.  The  chancellor  says 
the  dam  and  the  aqueduct  must  be  considered  the  property  of 
the  defendants,  and,  as  the  owner  of  such  premises,  the  Corpo- 
ration of  New  York  is  properly  answerable  for  the  damage 
which  others  have  sustained  thereby ;  and  that  case  (Mayor, 
&c.,  of  N.  Y.  a.  Bailey,  2  Den.,  433)  was  decided  upon  the 
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ground  that  this  work  and  the  lands  taken  therefor  belonged 
to  the  Corporation  of  the  city,  and  as  the  owners  of  property, 
they  were  liable  for  any  evils  resulting  from  its  improper  con- 
struction or  use. 

The  present  claim  is  one  of  a  similar  character,  arising  out  of 
an  alleged  contract  for  work  on  another  portion  of  the  aqueduct, 
to  which  the  same  principles  are  to  be  applied. 

It  is  not  material,  in  the  examination  of  the  questions  which 
affect  this  appeal,  to  decide  whether  the  relators  had,  by  virtue 
of  their  offers  to  the  Croton  Aqueduct  Board,  to  do  the  work 
on  the  reservoir,  acquired  any  rights  which  entitled  them  to 
damages  against  the  city. 

Whatever  claim  of  that  kind  they  might  have,  could  properly 
be  enforced  by  an  action. 

The  questions  material  to  the  decision  of  the  present  appeal 
are  :  1st,  Whether  the  statute  providing  for  the  appointment  of 
appraisers  was  legal;  and,  2d,  If  it  was,  whether  the  remedy  by 
mandamus  is  proper. 

The  statute  which  provided  for  the  arbitration  directs  that  it 
shall  be  held  for  the  purpose  of  adjusting  and  determining  the 
damages  which  the  contractors  to  whom  the  gate-houses  were 
awarded,  might  be  equitably  entitled  to  recover  of  the  city  of 
New  York,  and  if  an  award  is  made  in  their  favor,  directs  the 
comptroller  to  pay  the  same. 

It  must  be  taken  for  granted  that  the  intent  of  the  statute 
was  that  the  comptroller  should  pay  the  same  out  of  the  city 
treasury,  although  the  provisions  of  law  are  such  that  he  has 
not  the  power,  without  the  concurrence  of  other  officers,  to  draw 
from  the  treasury  any  moneys  whatever.  No  one  would  sup- 
pose for  a  moment  that  the  intent  of  the  Legislature  was  to 
compel  the  comptroller  to  pay  such  claim  out  of  his  own  means, 
and  yet,  in  fact,  such  a  provision  would  be  no  more  in  opposi- 
tion to  the  fundamental  law  of  the  State,  than  to  compel  the 
Corporation,  by  an  act  of  the  Legislature,  to  pay  a  claim  for 
damages  for  which  they  deny  any  liability,  and  which  has  not 
been  adjudged  by  a  legal  tribunal  to  be  a  valid  one. 

It  is  contended  by  the  relators,  that  questions  of  a  similar 
character  have  been  adjudged  in  their  favor,  both  in  the  Su- 
preme Court  and  the  Court  of  Appeals,  and  in  support  of  these 
views  they  cite  the  case  of  The  Town  of  Guilford  a.  Cornell 
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(18  Barb.,  615;  13  N.  Y.,  143),  and  the  case  of  McSpedon  & 
Baker  a.  Haws,  comptroller  (11  Abbotts'  Pr.,  114). 

But  these  cases,  and  many  others  of  a  similar  character  which 
might  have  been  cited,  related  not  to  the  right  or  power  of  the 
Legislature  to  compel  an  individual  or  corporation  to  pay  a  debt 
or  claim,  but  to  the  power  of  the  Legislature  to  raise  money  bj 
tax,  and  apply  such  money,  when  so  raised,  to  the  payment 
thereof.  We  could  not,  under  the  decisions  of  the  courts  on 
this  point,  made  in  these  and  other  cases,  now  hold  that  the 
Legislature  had  not  authority  to  impose  a  tax  to  pay  any  claim, 
or  to  pay  it  out  of  the  State  treasury  ;  and  for  this  purpose,  to 
impose  a  tax  upon  the  property  of  the  whole  State  or  any  por- 
tion of  the  State.  This  was  fully  settled  in  People  a.  Mayor, 
&c.,  of  Brooklyn  (4  N.  J".,  419) ;  but  neither  that  case  nor  the 
case  from  13  N.  Y.,  143,  in  any  manner,  gave  a  warrant  for  the 
opinion  that  the  Legislature  had  a  right  to  direct  a  municipal 
corporation  to  pay  a  claim  for  damages,  for  breach  of  a  con- 
tract, out  of  the  funds  or  property  of  such  corporation,  without 
a  submission  of  such  claims  to  a  judicial  tribunal.  In  the  case 

last  cited,  DENIO,  J.,  says :  "  The  proceeding is  not  aimed 

at,  and  cannot  afiect  the  corporate  rights  or  corporate  property 
in  the  town."  Here,  however,  the  act  of  1860  directs  that  the 
claim  of  the  relators,  when  adjusted  by  the  arbitrators,  shall  be 
paid  by  the  comptroller. 

This  is  in  direct  violation  of  those  provisions  of  the  Constitu- 
tion which  say : 

I.  That  no  member  of  the  State  shall  be  deprived  of  any  of 
the  rights  secured  to  a  citizen,  unless  by  the  law  of  the  land. 

II.  No  person  shall  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law.     (Const.,  §§  1,  6;  1  Reo.  Slat., 
51.) 

Both  of  these  sections  have  been  the  subject  of  examination 
by  the  Supreme  Court.  (Taylor  a.  Porter,  4  Zfi#,  140.) 
BRONSON,  J.,  says :  "  The  words  of  the  law  of  the  land,  as  here 
used,  do  not  mean  a  statute  passed  for  the  purpose  of  working 
the  wrong.  That  construction  would  render  the  restriction  ab- 
solutely nugatory,  and  turn  this  part  of  tho  Constitution  into 
mere  nonsense."  "  The  meaning  of  this  section  seems  to  bo  that 
no  member  of  the  State  shall  be  deprived  of  any  of  his  rights, 
unless  the  matter  shall  be  adjudged  against  him  upon  trial,  had 
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according  to  the  course  of  the  common  law.  It  must  be  ascer- 
tained judicially  that  he  has  forfeited  his  privileges,  or  that  some 
one  else  has  a  superior  title  to  the  property  he  possesses,  before 
either  of  them  can  be  taken  from  him.  It  cannot  be  done  by 
mere  legislation."  And  the  words,  "  by  due  process  of  law," 
are  defined  in  the  same  case  as  not  to  mean  less  "  than  a  pros- 
ecution or  suit  instituted  and  conducted  according  to  the 
prescribed  forms  for  ascertaining  guilt  or  determining  the 
title  to  property ;"  and  again,  "  when  one  man  wants  the  prop- 
erty of  another,  I  mean  to  say  the  Legislature  cannot  aid 
him  in  making  the  acquisition."  The  same  doctrines  were 
repeated  by  COMSTOCK,  J.,  in  "Wynehamer  a.  People  (13  N.  Y., 
378,  393). 

If  by  "  due  process  of  law,"  and  by  "  the  law  of  the  land,"  is 
meant  a  suit  instituted  and  conducted  according  to  the  course 
of  the  common  law,  then  the  Legislature,  by  the  passage  of  the 
act  referring  to  arbitrators  to  decide  the  amount  of  damages  the 
relators  had  sustained,  deprived  the  Corporation  of  a  right  to  a 
trial  according  to  the  course  of  common  law,  and  the  provision 
referred  to  was  in  conflict  with  the  Constitution. 

The  conflict  which  has  arisen  in  this  case  as  to  who  was  ap- 
pointed arbitrator  by  the  mayor,  shows  the  danger  of  selecting 
such  a  mode  of  trial,  which  was  not  subject  to  any  court,  where 
such  a  proceeding  could  be  controlled,  and  questions  of  this 
character  adjusted.  I  do  not  deem  it  necessary  to  decide,  even 
if  there  was  sufficient  evidence  for  that  purpose,  which  was  the 
arbitrator  properly  appointed. 

Where  parties  agree  to  submit  to  arbitration  any  matters  in 
controversy,  such  arbitration  can  be  sustained,  because  it  is  the 
voluntary  act  of  the  parties ;  but  when  the  law  compels  a  party 
to  arbitrate  upon  a  claim,  which  properly  should  be  the  subject 
of  an  action,  without  his  assent,  such  law  deprives  him  of  the 
right  which  is  secured  by  the  Constitution,  of  a  trial  according 
to  the  course  of  the  common  law. 

If,  however,  the  views  above  expressed,  as  to  the  constitu- 
tionality of  this  section,  are  doubtful,  still  I  am  satisfied  the 
remedy  sought  in  this  case  is  not  the  proper  one.  The  same 
section  says  that  if  such  report  should  be  in  favor  of  the  party 
claiming  such  damages,  such  party  should  recover  the  same, 
&c.  The  remedy,  then,  could  be  enforced  by  an  action  on  the 
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award,  if  the  same  was  valid.  Where  such  a  remedy  exists,  a 
party  has  no  right  to  have  the  writ  of  mandamus.  It  is  said 
the  comptroller  is  directed  to  pay  the  amount.  But  with  the 
knowledge  that  the  moneys  in  the  city  treasury  can  only  be 
used  for  the  specific  purposes  to  which  they  are  appropriated, 
that  other  officers  besides  the  comptroller  must  unite  with  him 
in  the  payment  of  moneys  belonging  to  the  Corporation,  and 
with  the  doubt, -at  least,  which  exists  as  to  the  validity  of  this 
statute,  I  think  it  is  clear  that  the  application  for  a  mandamus 
ought  not  to  be  granted.  (See  People  a.  President  of  Brooklyn, 
1  Wend.,  318  ;  People  a.  Judges  of  Oneida,  21  Jb.,  20 ;  People 
a.  Supervisors  of  Chenango,  11  N.  Y.,  563 ;  People  a.  Burrows, 
27  Barl.,  89.) 

The  various  cases  referred  to  by  the  relator's  counsel  on  this 
point,  were  mainly  cases  in  which  the  duty  of  auditing  and  pay- 
ing depended  on  the  action  of  the  board  of  supervisors,  and  not 
of  a  corporation.  The  board  of  supervisors  can  be  compelled 
in  no  other  way,  and  where  the  application  is  to  audit  an  ac- 
count, or  to  pay  when  the  amount  has  been  audited,  this  remedy 
is  proper.  The  cases  cited  from  23  Wend.,  459 ;  10  Ib.,  393, 
as  to  corporations,  were  reviewed  and  disapproved  of  in  People 
a.  Supervisors  of  Chenango  (11  N.  Y.,  563). 

The  case  of  Green  a.  Mayor,  &c.,  of  N.  Y.  (2  Hilt.,  203),  is 
an  authority  for  nothing  except  that  a  judgment  may  be  re- 
covered against  the  Corporation  for  a  claim  for  which  no  money 
has  been  appropriated,  and  if  it  has  any  relation  to  this  case,  it 
is  to  show  that  the  remedy  by  mandamus  is  not  proper. 

The  order  appealed  from  must  be  affirmed,  with  costs. 

LEONARD  and  CLERKE,  JJ.,  concurred. 
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Supreme  Ct.,  First  District  /  General  Term,  October,  1862. 

JOINDER  OF  ACTIONS. — LIABILITY  OF  A  DEFENDANT  IN  SEVERAL  DIS- 
TINCT CAPACITIES. — LEASE. — DEMURRER. 

The  acceptance  by  the  lessee  of  a  renewal  of  the  lease  iu  pursuance  of  the  lessor's 
covenant  to  renew,  is  not  a  satisfaction  of  other  covenants  of  the  original  lease, 
— e.  g  ,  covenants  for  quiet  enjoyment. 

Where  the  plaintiff,  a  lessee,  had  received  a  renewal-lease,  executed  by  other  per- 
sons in  part  than  the  original  lessors,  and  brought  an  action  against  the  origi- 
nal lessors  for  a  breach  of  the  covenants, — Held,  although  he  stated  in  his  com- 
plaint a  breach  of  covenants  in  the  renewal-lease,  as  well  as  of  those  in  the 
original  lease,  and  the  proper  parties  to  an  action  on  the  renewal-lease  were  not 
before  the  court,  the  complaint  was  sufficient  on  demurrer  as  an  action  on  the 
original  lease  for  a  breach  of  the  covenants  in  that  lease  alone. 

It  must  be  held  on  demurrer,  where  facts  are  stated  in  a  complaint,  showing 
that  the  plaintiff  has  two  contracts  which  are  broken,  so  that  an  action  might 
be  maintained  on  either,  but  are  not  stated  separately,  as  several  causes  of  ac- 
tion, that  the 'action  is  founded  on  that  contract  upon  which  it  can  be  sustained 
as  to  some  or  all  of  the  defendants,  and  not  upon  that  contract  where  the  action 
must  fail,  unless  new  parties  are  brought  in.  The  allegations  showing  a  cause 
of  action  in  such  case,  which  cannot  be  sustained  for  want  of  proper  parties- 
defendant,  must  be  treated  as  irrelevant  or  immaterial,  and  upon  motion  they 
would  be  stricken  out. 

The  plaintiff,  formerly  the  tenant  of  a  lessor  now  deceased,  brought  an  action  to 
recover  damages  for  the  breach  of  a  covenant  in  the  lease,  that  he  should  re- 
ceive a  renewal  of  the  lease,  executed  by  parties  entitled  to  the  premises,  from 
which  the  plaintiff  had  been  evicted  by  title  paramount  to  that  of  his  lessor. 
The  complaint  claimed  to  recover  from  the  defendant,  as  executor  of  the  lessor, 
and  also  as  executor  of  a  devisee  of  the  lessor,  and  also  in  his  individual  capacity 
as  grantee  from  the  lessor's  devisee,  for  the  damages  sustained  by  the  eviction. 
Held  (on  demurrer  to  the  complaint,  upon  the  grounds  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  several  causes  of  action 
were  improperly  united),  that  the  defendant  was  liable  in  each  of  these  three 
capacities,  and  that  the  liability  in  these  three  respects  could  be  enforced  in 
one  action. 

A  demurrer  must  reach  the  whole  of  a  cause  of  action.  A  paragraph  cannot  be 
expunged  on  demurrer,  unless  it  amounts  to  a  separate  cause  of  action,  and  is 
so  stated. 

Appeal  from  an  order  overruling  demurrer,  and  giving  judg- 
ment for  plaintiff. 
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This  action  was  commenced  to  recover  of  the  defendant,  as 
executor  of  Eliza  Lewis,  and  also  as  executor  of  Daniel  W. 
Gautier,  and  also  in  his  individual  capacity,  damages,  by  reason 
of  alleged  breaches  in  the  covenants  set  forth  in  certain  leases 
mentioned  in  the  complaint.  The  complaint  is  fully  set  forth 
in  our  report  of  the  decision  at  special  term  (13  Abbotid  Pr., 
195),  from  which  decision  the  defendants  now  appealed. 

Win.  Curtis  Noyes,  for  the  appellants. 
Daniel  Lord,  for  the  respondents. 

BY  THE  COURT.* — LEONABD,  J. — This  is  an  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint. 

I.  The  first  objection  to  the  complaint  is  that  the  renewal- 
lease,  having  been  accepted  by  the  plaintiff,  constitutes  a  satis- 
faction of  all  the  covenants  of  the  original  lease. 

The  objection  is  not  well  taken.  The  renewal-lease  satisfies 
only  the  covenant  to  renew.  It  is  no  satisfaction  of  the  other 
covenants. 

II.  The  second  objection  relates  to  the  liability  of  Yreeland  as 
executor  of  Gantier,  and  individually.    The  demurrer  assumes 
that  the  complaint  contains  two  causes  of  action.    In  this  I 
think  the  defendant  is  mistaken. 

Some  of  the  subsequent  objections  also  assume  the  same 
ground. 

There  is  but  one  injury,  and  but  one  satisfaction  is  sought  by 
the  complaint 

The  pleader  has  unnecessarily  stated  the  covenants  in  the  re- 
newed lease  and  the  breach  of  them,  as  well  as  the  covenants  of 
the  original  lease  and  their  breach,  and  has  claimed  to  recover 
damages  by  reason  of  certain  covenants  in  each  of  these  leases, 
which  are  alike. 

A  statement  of  the  covenants  of  the  two  leases,  and  of  their 
breach,  is  consolidated  in  the  complaint,  as  if  the  two  constituted 
a  single  cause  of  action.  The  complaint  does  not  purport  to 
state  two  causes  of  action  separately. 

A  reference  to  the  renewed  lease  was  necessary  only  so  far 
as  to  show  that  the  plaintiff  was  in  lawful  possession,  as  against 

*  Present,  INORAHAM,  P.  J.,  LEOXAED  *nd  BUCCCRANS,  JJ. 
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the  defendants,  at  the  time  he  was  ejected,  which  was  after  the 
expiration  of  the  term  granted  in  the  original  lease,  and  as  the 
foundation  for  claiming  certain  expenses  sustained  in  obtaining 
the  renewed  lease,  and  in  defending  possession  against  those  de- 
manding it  by  a  paramount  title. 

But  this  reference  gave  no  occasion  for  stating  the  cove- 
nants of  the  renewed  lease,  or  what  breaches  of  them  had 
occurred. 

The  defendant  is  right  in  asserting  that,  in  an  action  for 
breaches  of  the  covenants  of  the  renewed  lease,  the  proper  par- 
ties-defendant are  not  before  the  court,  inasmuch  as  there  are 
others  who  executed  that  lease  jointly  with  the  defendant,  but 
are  not  made  parties  here. 

There  are,  however,  sufficient  parties,  and  all  the  proper  par- 
ties, before  the  court  here,  in  an  action  founded  on  the  original 
lease. 

As  an  action  on  the  renewed  lease,  it  would  fail  altogether, 
without  the  addition  of  other  parties,  while,  as  an  action  on  the 
original  lease,  there  is  no  want  of  parties-defendant. 

It  must  be  held  on  demurrer,  where  facts  are  stated  in  a  com- 
plaint, showing  that  the  plaintiff  has  two  contracts  which  are 
broken,  so  that  an  action  might  be  maintained  on  either,  but 
are  not  stated  separately,  as  several  causes  of  action,  that  the 
action  is  founded  on  that  contract  upon  which  it  can  be  sustained 
as  to  some  or  all  of  the  defendants,  and  not  upon  that  contract 
where  the  action  must  fail  unless  new  parties  are  brought  in. 
The  allegations  showing  a  cause  of  action  in  such  case,  which 
cannot  be  sustained  for  want  of  proper  parties-defendant,  must 
be  treated  as  irrelevant  or  immaterial,  and  upon  motion  should 
be  stricken  out. 

For  these  reasons,  as  well  as  that  the  intent  of  the  pleader  is 
manifest  to  pursue  the  representatives  of  the  original  lessor, 
Eliza  Lewis,  deceased,  it  must  be  held  that  this  action  is 
brought  to  recover  for  the  breach  of  certain  covenants  contained 
in  the  original  lease. 

The  arguments  in  favor  of  a  contrary  decision  are  drawn  from 
the  inartificial,  redundant,  and  irrelevant  matter  contained  iu 
the  complaint,  considered  as  an  action  on  the  original  lease  only. 
Such  defects  in  pleadings  are  reached  by  a  motion  to  expunge 
or  strike  out,  but  are  not  the  ground  of  a  demurrer. 
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Having  arrived  at  the  conclusion  that  the  action  is  upon  the 
original  lease,  is  there  any  capacity  in  which  Vreeland  is  made 
defendant,  in  which,  upon  the  allegations  of  the  complaint,  he 
will  not  be  liable  to  respond,  or  will  not  be  a  proper  party- 
defendant  ? 

His  liability  as  executor  of  Eliza  Lewis  has  not  been  disputed. 
It  will  be  necessary  to  consider  only  his  liability,  or  the  pro- 
priety of  his  joinder  here,  as  a  party-defendant,  as  executor  of 
Daniel  "W.  Gautier,  deceased,  and  in  his  individual  capacity. 

1st.  As  to  the  liability  of  Yreeland  in  his  individual  capacity. 

The  allegations  of  the  complaint  are  not  entirely  harmonious 
as  to  the  manner  by  which  the  real  estate  deyised  by  Eliza 
Lewis  to  Gautier  came  from  him  to  Yreeland.  It  is  averred  in 
one  part  of  the  complaint  that  Gautier  conveyed  to  John 
Leveridge  all  the  real  estate  devised  to  him  by  Eliza  Lewis  in 
trust  to  convey  it  to  Yreeland  upon  the  death  of  Gautier,  and 
that  Leveridge,  in  pursuance  of  the  trust,  conveyed  it  to  Yree- 
land. Subsequently  it  is  alleged  that  the  specific  property  de- 
vised by  Eliza  Lewis  to  Gautier  was  by  him  devised  to  Yree- 
land, and  that  Yreeland  received  it. 

In  either  case  it  came  to  Yreeland  as  a  gift  from  Gautier, 
without  the  payment  of  any  consideration,  and  involves  the  same 
equitable  liability  to  satisfy,  to  the  extent  of  the  property  or  es- 
tate so  received,  the  damages  arising  from  the  breach  of  the 
covenants  of  Eliza  Lewis,  deceased. 

2d.  As  to  the  liability  of  Yreeland  as  the  executor  of  Gautier, 
deceased. 

It  is  averred  that  a  large  amount  of  personal  estate  came  to 
the  hands  of  Yreeland  as  the  executor  of  Eliza  Lewis,  deceased, 
and  still  remains  in  his  hands. 

The  personal  estate  was  bequeathed  by  her  to  Daniel  W. 
Gautier,  deceased.  His  executor  would  be  entitled  to  take 
after  the  estate  of  Eliza  Lewis  was  settled.  The  executor  of 
Gautier  is  properly  a  party  to  conclude  any  claim  hereafter  to 
the  estate  of  Eliza  Lewis,  deceased,  in  the  hands  of  her  execu- 
tor, on  behalf  of  Gautier's  representatives.  He  is  a  necessary 
party  in  the  settlement  of  the  rights  of  the  various  claimants  of 
the  fund,  and  also  to  reach  any  personal  estate  received  by  his 
executor,  from  the  estate  of  Eliza  Lewis,  deceased,  or  to  which 
the  executor  of  Gautier  is  now  entitled. 
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It  is  also  insisted  in  this  second  ground  of  demurrer,  that 
certain  expenditures  are  mentioned  as  damages  for  which  the 
plaintiff  claims  that  the  defendant  is  liable  in  addition  to  the 
natural  damages  arising  from  the  breach  of  the  covenants  in 
the  lease,  and  that  the  complaint  does  not  in  this  respect  state 
a  cause  of  action. 

This  amounts  to  a  demurrer  only  to  a  portion  or  paragraph 
in  a  cause  of  action  set  forth  in  the  complaint. 

A  demurrer  must  reach  the  whole  of  a  cause  of  action.  A 
paragraph  cannot  be  expunged  on  demurrer  unless  it  amounts 
to  a  separate  cause  of  action,  and  is  so  stated. 

The  third  ground  of  demurrer  relates  to  the  averments  re- 
specting the  renewed  lease,  supposed  to  be  a  second  cause  of 
action,  and  the  omission  of  several  of  the  joint  covenantors 
therein  as  parties-defendant,  and  to  the  improper  joinder  of  an 
action  on  the  renewed  lease  with  an  action  on  the  original  one. 

These  grounds,  as  has  been  before  shown,  depend  on  the  mis- 
taken assumption  that  more  than  one  cause  of  action  is  stated  in 
the  complaint,  and  require  no  further  comment. 

The  only  remaining  cause  of  demurrer  relates  to  all  other 
causes  of  action  in  the  complaint  besides  those  founded  on  the 
two  leases. 

This  can  hardly  be  considered  as  a  general  demurrer  for  the 
want  of  facts  sufficient  to  constitute  a  cause  of  action.  There  is 
no  cause  of  action  in  the  complaint  except  such  as  arises  from 
the  lease  or  leases. 

Considered  as  a  general  demurrer,  there  are  sufficient  allega- 
tions to  show  a  breach  of  the  covenant  that  the  renewal-lease 
should  be  executed  by  the  parties  lawfully  entitled,  and  of  that 
providing  against  a  compulsory  surrender  of  the  premises  until 
payment  has  been  made  or  tendered  for  the  building  erected 
by  the  lessee.  Under  the  circumstances  of  the  eviction  averred 
in  the  complaint,  the  presumption  of  non-payment  or  tender  is 
in  favor  of  the  plaintiff. 

The  order  appealed  from  should  be  affirmed,  with  costs,  with 
liberty  to  the  defendants  within  twenty  days  to  answer  upon 
payment  of  the  costs  of  the  demurrer,  and  of  this  appeal,  to  be 
adjusted  by  the  clerk. 

Judgment  accordingly 
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New  York  Common  Pleas;  At  Chambers,  December,  1861. 
ORDER  OF  ARREST  DISCRETIONARY. 

The  granting  of  au  order  of  arrest,  as  a  provisional  remedy  under  the  Code,  ia  • 

matter  of  discretion  with  the  court  or  judge. 
An  order  of  arrest  should  not  be  granted  in  actions  for  assault  and  battery,  libel, 

or  slander,  unless  the  defendant  is  a  non-resident  or  transient  person,  or  unlen 

in  extreme  cases  of  violent  and  cruel  batteries.     This  was  the  practice  before 

the  Code,  and  it  is  proper  still  to  adhere  to  it. 

Application  for  an  order  of  arrest. 

The  nature  of  the  application  sufficiently  appears  from  the 
opinion. 

DALY,  F.  J. — By  the  Revised  Statutes,  arrests  were  allowed 
without  a  judge's  order  in  actions  of  debt,  contract,  trover,  tres- 
pass for  taking  personal  property,  trespass  upon  lands,  and  re- 
plevin ;  but  in  all  other  actions  they  were  not  allowed,  unless 
upon  a  judge's  order,  and  then  only  in  the  cases  and  according 
to  the  practice  established  by  the  Supreme  Court.  (2  Rev.  Stat., 
348,  §§  6,  7.) 

By  the  practice  established  in  the  Supreme  Court  when  the 
Revised  Statutes  went  into  effect  (1828),  an  order  would  not 
be  granted  for  the  arrest  of  a  defendant  in  actions  of  assault  and 
battery,  libel,  or  slander,  except  slander  of  title,  unless  the  de- 
fendant was  a  transient  person,  or  was  about  to  depart  from  the 
State,  or  unless  in  very  extreme  cases  of  violent  and  cruel  bat- 
teries. (Clason  a.  Gould,  2  Cai.,  47 ;  Van  Vechten  a.  Hopkius, 
2  Johns.,  293 ;  Norton  a.  Barnum,  20  II.,  337 ;  Zimmennann 
a.  Chirtman,  7  Hill,  152 ;  Brooks  a.  McLellau,  1  Barb.y  2T4;  1 
Dunlop's  Pr.,  106,  107.) 

This  was  conformable  to  the  English  practice.  In  actions 
where  the  damages  are  uncertain,  says  Tidd,  as  in  actions  for  a 
tort,  or  trespass,  it  is  not  usual  to  grant  an  order  to  hold  to  bail 
except  where  there  has  been  an  outrageous  battery  or  mayhem, 
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or  the  defendant  was  about  to  quit  the  kingdom.  (1  Tidd,  9 
Lond.  ed.,  172.) 

The  Code  declares  that  a  defendant  may  be  arrested,  where 
the  action  is  for  an  injury  to  person  or  character,  and  that  the 
order  may  be  made,  where  it  shall  appear  to  the  judge,  by  affi- 
davit, that  a  cause  of  action  exists,  and  that  the  case  is  one  of 
those  enumerated  in  section  179.  Before  the  Code,  the  grant- 
ing of  the  order  was  in  the  discretion  of  the  court  or  judge,  and 
the  plaintiff  was  not  entitled  to  it  as  a  matter  of  right.  (Hunt 
a.  Hudson,  Barnes,  85.)  And  as  the  words  of  the  Code  are 
not  that  the  judge  shall,  but  that  the  order  may  be  made,  we 
suppose  that  it  was  the  intention  of  the  Legislature  that  it  should 
still  continue  to  be  a  matter  of  discretion.  It  is  a  proper  exer- 
cise of  that  discretion  to  grant  it  only  in  actions  of  assault  and 
battery,  libel  or  slander,  where  it  would  have  been  granted  be- 
fore, or  in  extreme  cases  of  very  outrageous  batteries ;  or  when 
it  is  shown,  by  affidavit,  that  the  defendant  is  a  non-resident ; 
or,  from  facts  and  circumstances,  that  there  is  good  reason  to 
believe  that  he  is  about  to,  or  may,  depart  from  the  State.  It 
is  our  experience  in  this  court,  that  such  orders  are  constantly 
obtained  in  trivial  actions  of  this  description,  which  result 
usually  in  nominal  damages.  It  has  become,  in  fact,  such  a 
means  of  abuse  and  oppression,  that  it  is  our  duty  to  check  it 
by  adhering  strictly  to  a  salutary  rule  which  has  prevailed  in 
this  State  from  an  early  period,  and  which  is  not,  in  our  judg- 
ment, inconsistent  with  the  provisions  of  the  Code. 

Application  denied. 


FELLINGER  a.  THE  PEOPLE. 

Supreme  Court,  First  District;  General  Term,  Dec.,  1862. 

BURGLARY  IN  FIRST  DEGREE. — INDICTMENT. — DEFECTS  CURED  BY 
VERDICT. — EFFECT  OF  REVERSAL  IN  ERROR. 

An  indictment  for  burglary  in  the  first  degree  which  does  not  charge  the  entry  to 
have  been  in  one  of  the  modes  set  forth  in  the  statute  definition  of  that  degree 
of  the  crime,  is  fatally  defective. 
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It  is  only  a  defect  in  the  form  of  an  indictment  not  affecting  the  substantial  right* 

of  the  prisoner,  which  is  cured  by  verdict. 
Where  a  wrong  judgment  given  against  a  prisoner  is  reversed  on  error,  the  court 

of  reversal  can  neither  give  a  new  judgment  against  the  prisoner  nor  send  tbo 

case  back  to  the  court  below  for  the  proper  judgment. 

Writ  of  error  to  New  York  General  Sessions. 

John  Fellinger,  the  plaintiff  in  error,  was  convicted  of  bur- 
glary in  the  first  degree,  by  the  New  York  General  Sessions, 
October  9,  1857,  and  sentenced  to  imprisonment,  in  the  state- 
•  prison,  for  life.  In  October,  1862,  the  prisoner  obtained  a 
writ  of  error.  The  court  below  returned  the  record.  The 
material  part  of  the  indictment  relied  on  by  the  People,  as 
charging  the  crime  of  burglary  in  the  first  degree,  was  as  fol- 
lows: 

That  John  Fellinger,  late  of  the  Eighteenth  Ward  of  the  city, 
&c.,  on,  &c.,  "  with  force  and  arms,  about  the  hour  of  twelve 
o'clock  in  the  night  of  the  same  day,  at  the  ward,  city  and 
county  aforesaid,  the  dwelling-house  of  Solomon  Reinhardt, 
there  situate,  feloniously  and  burglariously  did  break  and  enter, 
while  there  were  then  and  there  human  beings  within  the  said 
dwelling-house,  with  intent  to  commit  some  crime  therein, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  the  People  of  the  State  of  New  York, 
and  their  dignity." 

The  indictment  contained  a  second  count,  for  burglariously 
stealing  specified  gold  coin,  bank-notes,  &c.  The  return  con- 
tained only  the  indictment,  indorsements,  plea,  and  postea. 

Sidney  If.  Stuart,  for  the  plaintiff  in  error. — I.  The  indict- 
ment does  not  describe  a  burglary  of  the  first  degree,  either  by 
employing  any  of  the  language  or  terms  of  the  statute  in  the 
description  of  that  offence,  nor  by  stating  in  any  way  the  char- 
acter, kind,  or  manner  of  the  breaking,  nor  that  the  breaker 
was  armed  with  a  dangerous  instrument,  or  that  he  was  aided 
by  a  confederate ;  and  so  it  fails  utterly  to  bring  the  accused 
within  the  danger  of  the  law  against  that  degree  of  the  offence. 
The  second  count,  for  larceny,  is  immaterial  to  this  question,  as 
the  conviction  was  upon  this  count  for  burglary  in  the  first  de- 
gree. To  enter  a  dwelling-house  at  night-time,  without  a  con- 
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federate  then  present,  and  without  being  armed  with  a  danger- 
ous weapon,  by  an  unfastened  door  or  aperture,  or  by  gaining 
admittance  by  fraud  or  collusion,  would  constitute  burglary  in 
the  second  degree,  and  would  be  embraced  by  this  indictment. 
There  are  other  means  and  circumstances  of  burglarious  entry 
than  those  so  specially  described  in  the  description  of  the  first 
degree.  Nothing  more  can  be  proved  than  is  averred.  When 
an  indictment  fails  to  aver  the  facts  and  describe  the  circum- 
stances which  a  statute,  in  defining  a  felony,  makes  necessary 
to  a  superior,  as  distinguished  from  an  inferior  degree,  no  proof 
can  be  supposed,  by  an  appellate  court,  to  have  been  heard  by 
the  court  below,  in  support  of  the  superior  degree.  It  is  neces- 
sary to  describe  an  offence  in  the  language  of  the  statute,  or  its 
equivalent.  (State  a.  Noel,  5  Black/.,  548 ;  Howel  a.  Com., 
5  Grattan,  664;  State  a.  Brougham,  Blackf.,  307;  State  a. 
O'Brien,  1  Bailey,  144;  Hamilton  a.  Com.,  3  Penn.,  142;  State 
a.  Foster,  3  McMas.,  442 ;  State  a.  Fleetwood,  14  2b.,  448  ; 
Com.  a.  Tucker,  20  Pick.,  356;  Hampton's  Case,  3  Grattan  • 
People  a.  Allen,  5  Den.,  76  ;  1  Chitty  C.  L.,  ed.  of  1841,  281-283 ; 
Arch.  C.  P.,  ed.  of  1846,  500.)  This  indictment  does  not  charge 
a  burglary  in  the  first  degree. 

II.  The  indictment  alleges  that  the  prisoner  did  break  and 
enter  the  house,  "with  intent  to  commit  some  crime  therein," 
against  the  form  of  the  statute,  &c.,  but  does  not  name,  or  in 
any  way  specify,  what  crime  was  intended.    This  is  bad.     "  The 
term  '  crime,'  in  our  statutes,  means  any  offence  for  which  any 
criminal  punishment  may,  by  law,  be  inflicted."     (2  Rev.  Stat., 
789,  §  32.)    There  are  many  acts  tending  to  a  breach  of  the 
peace  merely,  which  are  punishable,  and  therefore  "  crimes," 
but  the  breaking  of  a  house  to  perpetrate  them,  would  not  be  a 
burglary.     Suppose,  that  instead  of  charging  an  intent  to  com- 
mit some  crime,  this  indictment  charged  in  this  count  that  the 
accused  burglariously  broke  into  the  house  and  did  commit 
"some  crime  therein,"  without  specifying  whether  it  was  a 
robbery  or  a  simple  assault  only,  would  it  not  be  bad  ? 

III.  The  indictment  is  defective,  in  not  giving  names,   de- 
scription, or  means,  identifying  the  "  some  human  beings"  in 
the  house  at  the  time  of  the  burglary.    A  burglary  of  this  de- 
gree is  committed,  not  merely  against  the  peace  of  the  People 
and  the  premises  of  the  master  of  the  mansion,  but  also  against 


NEW  YORK.  131 


Fellinger  a.  The  People. 


the  person  of  any  inmate  of  the  house  at  the  time  being.  If 
there  is  no  one  within,  there  is  no  burglary  of  this  degree,  and 
it  is,  therefore,  always  as  important  to  know  who  the  person 
alleged  to  be  within,  is,  to  enable  the  defendant  to  show  his  ab- 
sence at  the  time,  if  he  can,  as  it  is  to  know  who  the  alleged 
master  of  the  mansion  is,  to  enable  the  defendant  to  disprove 
his  residence. 

A.  Oakey  Ilcdl,  for  the  People. 

BY  THE  COURT. — INGRAHAM,  P.  J. — The  prisoner  was  indicted 
for  burglary,  was  tried  and  convicted  of  burglary  in  the  first  de- 
gree, and  sentenced  to  the  state-prison  for  life.  The  case  comes 
before  us  on  a  writ  of  error. 

The  alleged  error  is  in  the  indictment.  This  indictment  char- 
ges that  the  prisoner,  on  a  certain  day,  during  the  night  of  the 
same  day,  did  break  and  enter  the  dwelling-house  of  one  Rein- 
hardt,  while  there  were  human  beings  within  the  said  house,  with 
intent  to  commit  some  crime  therein. 

The  prisoner's  counsel  contends  that  this  indictment  does  not 
charge  the  crime  of  burglary  in  the  first  degree. 

The  statute  defines  this  crime  to  be  the  breaking  and  enter- 
ing into  the  dwelling-house  of  another,  in  the  night-time,  in  which 
there  shall  be  at  the  time  some  human  being,  with  the  intent  to 
commit  some  crime  therein,  by  forcibly  bursting  or  breaking 
the  wall  or  outer  door,  window,  or  shutter,  or  the  lock  or  bolts 
of  the  door,  or  fastening  of  the  window,  or  breaking  in  any  other 
manner,  armed  with  a  dangerous  weapon,  or  with  the  aid  of  one 
or  more  confederates,  or  by  unlocking  a  door  with  false  keys,  or 
picking  the  locks,  &c. 

It  will  be  seen,  by  comparing  the  allegations  of  the  indict- 
ment with  the  provisions  of  the  statute,  that  the  pleader  has 
complied  with  all  the  requisites  of  the  statute  in  describing  the 
offence,  by  stating  those  matters  which  generally  apply  to  the 
offence  of  burglary  in  the  first  degree,  and  which  must  exist  in 
each  case  to  constitute  this  offence,  but  has  omitted  to  state  the 
mode  of  entry  into  the  premises,  which  is  also  a  requisite  to  make 
out  this  offence  in  the  first  degree. 

The  mode  of  breaking  into  the  house,  as  stated  in  the  statute, 
is  just  as  necessary  to  be  proved  to  make  out  the  offence,  as 
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that  it  was  in  the  night-time,  or  that  there  was  at  the  time  a 
human  being  in  the  house ;  without  proof  of  one  of  these  modes 
of  entering  the  house,  the  offence  is  only  burglary  in  the  second 
degree. 

If  the  indictment  only  contained  the  first  count,  and  a  gen- 
eral verdict  of  guilty  had  been  rendered,  it  could  not  for  a  mo- 
ment be  supposed  that  the  prisoner  was  guilty  of  the  highest 
grade  of  burglary,  because  in  such  a  case,  all  the  proof  neces- 
sary to  sustain  the  indictment  would  only  make  out  a  case  of 
burglary  in  the  second  degree,  and  under  such  a  verdict  the 
punishment  could  only  be  for  the  minor  offence.  It  does  not 
alter  the  rule  to  say  that  on  the  trial  the  other  ingredients  neces- 
sary to  make  out  the  offence  were  proven.  There  is  no  proof 
that  such  evidence  was  furnished.  The  case  comes  before  us 
simply  upon  the  record,  and  that  shows  no  evidence  whatever. 
The  jury  on  an  indictment  charging  a  lesser  offence,  have  no 
right  to  find  the  prisoner  guilty  of  the  greater,  because  evidence 
was  furnished  sufficient  for  that  purpose. 

It  is  conceded  that  the  indictment  must  describe  the  offence 
in  the  language  of  the  statute.  In  doing  so  it  is  necessary  to 
aver  every  affirmative  matter  which  goes  to  make  out  the  offence. 
It  is  not  necessary  to  negative  exceptions,  unless  in  some  special 
cases ;  but  in  such  cases  the  exceptions  do  not  make  out  the 
offence. 

Ch.- J.  SAVAGE  Bays :  "  It  is  sufficient  if  all  the  circumstances 
necessary  to  describe  and  render  the  charge  intelligible  in  its 
legal  requisites  appear  on  the  face  of  the  proceedings."  (Peo- 
ple a.  Phelps,  5  Wend.,  1.  See,  also,  People  a.  Biggs,  8  Barb., 
547.)  And  in  People  a.  Allen  (5  Den.,  76),  BEARDSLEY, 
Ch.-J.,  says :  "  An  indictment  upon  a  statute  must  state  all 
such  facts  and  circumstances  as  constitute  the  statute  offence, 
so  as  to  bring  the  party  indicted  within  the  provisions  of  the 
statute.  If  the  statute  is  confined  to  ....  acts  done  at  some 
particular  time  or  place,  the  indictment  must  show,  &c.,  that 
the  time  and  place  where  the  alleged  criminal  acts  were  per- 
petrated were  such  as  to  bring  the  supposed  offence  directly 
within  the  statute.  If  the  statute  creates  an  offence,  or  declares 
a  common-law  offence,  when  committed  under  particular  cir- 
cumstances, not  included  in  the  original  offence,  punishable  in 
a  different  manner  from  what  it  would  have  been  without  such 
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circumstances,  the  indictment  should  be  drawn  in  reference  to 
the  provisions  of  the  statute  creating  or  changing  the  nature  of 
the  offence."  (People  a.  Enoch,  13  Wend.,  159-173 ;  People  a. 
Allen,  5  Den.,  76.) 

And  in  People  a.  Didier  (22  If.  Y.,  178),  DENIO,  J.,  says: 
"  If  any  of  the  ingredients  contained  in  the  statute  definition 
are  omitted,  the  indictment  is  fatally  defective,  and  the  defect 
is  not  cured  by  verdict."  (See,  also,  People  a.  Davis,  -t  Park. 
Cr.,  67.) 

The  cases  cited  from  the  English  books  refer  to  the  offence 
of  burglary  as  it  existed  at  common  law,  and  under  those  cases 
the  indictment  might  be  sustained  for  the  common -law  of- 
fence ;  but  under  our  statute  different  grades  have  been  estab- 
lished, depending  not  only  on  the  fact  that  there  shall  be  a 
human  being  in  the  house,  and  that  the  offence  shall  be  com- 
mitted in  the  night-time,  and  with  intent  to  commit  a  crime, 
but  also  connects  with  it  the  mode  by  which  the  burglary  is 
effected,  to  be  by  breaking  into  the  house  either  armed  or  with 
a  confederate,  or  by  the  use  of  false  keys.  These  or  one  of 
these  acts  are  just  as  necessary  to  constitute  burglary  in  the 
first  degree,  as  that  it  should  be  a  dwelling-house,  or  that  a 
human  being  should  be  in  it.  The  case  of  Thompson  a.  People 
does  not  lay  down  any  other  rule.  There  the  indictment  al- 
leged the  breaking  and  entry  "  into  the  house  of  one  Eleanor 
B.  Padgett,"  and  the  objection  was  that  it  was  not  called  a- 
dwelling-house.  The  learned  justice  who  delivered  the  opinion, 
put  his  decision  as  to  the  sufficiency  of  the  indictment  upon 
the  ground  that  the  word  "  house"  with  us,  in  common  par- 
lance, meant  dwelling-house.  (Thompson  a.  People,  3  Park. 
Cr.,  213.) 

The  offence  has  been  BO  altered  by  our  statute  from  the  com- 
mon law,  that  to  find  out  the  degree  of  the  offence,  it  is  neces- 
sary that  the  words  or  substance  of  the  statute  should  be  used 
in  its  description  ;  and  if  not,  then  the  indictment  is  fatally  de- 
fective, if  it  is  intended  to  charge  burglary  in  the  first  degree, 
because  it  omits  an  essential  part  of  the  statutory  description  of 
the  felony.  (People  a.  Lohman,  2  Barb.,  216-219.) 

I  think  it  is  apparent  that  this  indictment  did  not  charge  any 
higher  offence  than  burglary  in  the  second  degree ;  and  that 
unless  some  matters  were  proved  which  were  not  alleged  in  the 
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indictment,  the  prisoner  could  not  have  been  convicted  of  any- 
higher  offence. 

It  was  urged,  however,  upon  the  argument,  that  these  de- 
fects were  cured  by  the  verdict.  No  defect  in  substance  can 
be  so  cured.  It  is  only  matters  of  form,  not  affecting  the  sub- 
stantial rights  of  the  prisoner,  which  can  be  disregarded  after 
verdict.  If  it  appear  that  the  prisoner  has  suffered  wrong  by 
the  verdict,  no  one  can  sustain  the  proposition  that  such  wrong 
should  be  continued,  because  the  jury  by  their  verdict  have  in- 
flicted it.  Such  is  this  case.  The  indictment  only  charged  the 
offence  of  burglary  in  the  second  degree.  The  verdict  found 
the  prisoner  guilty  of  the  offence  of  burglary  in  the  first  degree. 
Certainly  this  is  something  more  serious  than  error  in  matters 
of  form.  The  defect  is  not  cured  by  verdict.  (People  a.  Didier, 
supra.}  In  the  words  of  Judge  Denio  in  the  last  case,  the 
prisoner  has  been  convicted  and  sentenced  for  an  offence  of 
which  the  Grand  Jury  never  indicted  him. 

In  People  a.  Powers  (6  N.  I7".,  50),  the  defects  in  the  in- 
dictment were  held  to  be  cured  by  the  verdict ;  but  those  de- 
fects were  in  alleging  generally  that  the  court  before  which  a 
prior  conviction  of  the  prisoner  had  taken  place  had  jurisdic- 
tion of  the  subject-matter  and  of  the  prisoner,  by  stating  that 
the  court  had  competent  power  and  authority  to  try  and  to 
convict  him  for  the  offence.  The  defect  was  in  form  merely, 
in  not  showing  how  the  court  had  jurisdiction,  instead  of  stat- 
ing the  same  fact  in  general  terms.  Such  an  error  was  caused 
by  the  statute. 

Under  the  present  statute,  classifying  the  crime  of  murder 
into  the  first  and  second  degrees,  a  person  might  be  indicted 
for  murder  in  the  second  degree.  This  would  be  by  omitting 
the  allegation  of  its  being  premeditated,  or  being  committed  in 
the  perpetration  of  some  other  offence.  If,- under  such  an  in- 
dictment, the  jury  should  find  the  prisoner  guilty  of  murder  in 
the  first  degree,  the  conviction  could  not  be  sustained,  nor  would 
the  defect  be  cured  by  the  verdict.  The  prisoner  has  no  oppor- 
tunity to  make  the  objection  before  the  verdict.  The  indict- 
ment was  good  for  the  lesser  offence,  and  it  is  only  when  he  is 
convicted  of  a  higher  grade  of  crime  than  that  charged  that  he 
is  injured.  If  the  defect  is  cured  by  the  verdict,  then  the 
prisoner  lias  been  damnified  without  any  remedy.  He  could 
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not  object  to  the  indictment  before  trial,  because  it  was  good 
for  the  lesser  offence ;  and  he  could  not  object  to  the  verdict  for 
the  defect  in  the  indictment,  because  it  would  be  cured  by  the 
verdict.  Such  a  rule  cannot  be  sustained. 

The  remaining  question  is  what  judgment  we  should  render 
in  reversing  the  proceedings  of  the  court  below. 

In  People  a.  Taylor  (3  Den.)  97),  the  rule  is  stated :  If  a 
wrong  judgment  be  given  against  a  defendant  which  is  reversed 
on  error,  the  court  of  reversal  can  neither  give  a  new  judg- 
ment against  the  prisoner,  nor  send  the  case  back  to  the 
court  below  for  the  proper  judgment.  (Rex  a.  Roome,  7  Ad. 
E.,  58.)  The  prisoner  was  sentenced  for  life,  when  by  law  the 
offence  charged  in  the  indictment  was  to  be  punished  by  impris- 
onment not  exceeding  ten  years.  The  judgment  here  rendered 
was  erroneous,  and  must  be  reversed. 

LEONARD,  J.,  concurred. 

PECKHAM,  J. — The  opinion  is  sound.  I  concur,  except  that  on 
the  authority  of  People  a.  Hartung,  in  Court  of  Appeals,  I  go 
for  a  reversal,  and  for  awarding  a  new  trial.  There  the  case 
went  up  on  a  bill  of  exceptions.  The  court  held  there  was  no 
error  in  the  bill,  but  there  was  error  in  the  judgment.  Such  is 
substantially  this  case. 


HANNA  a.  DEXTER. 

Supreme  Court,  First  District;  At  Chambers,  July,  1862. 
Again,  at  General  Term,  November,  1862. 

ADJUSTMENT  OF  COSTS. — AFFIDAVIT  OF  DISBURSEMENTS. — ADJUST-     . 
MENT  BY  JUDGE. — POWER  OF  CLERK. — JUDGMENT  FOB  NON- 
COMPLIANCE  WITH  CONDITION. 

Where  a  cause  is  put  off  for  the  circuit  at  the  request  of  a  party,  he  i*  not  entitled, 

on  prevailing  in  the  suit,  to  a  term-fee  for  that  circuit. 
A  judge  has  no  power  to  adjust  costs  in  the  first  instance,  except  for  interlocutory 

purposes. 
To  authorize  a  charge  for  the  attendance  of  the  party  himself  as  a  witness,  it  should      *^  ^ 

appear  that  he  attended  solely  as  a  witness. 


136  ABBOTTS'  PRACTICE  REPORTS. 

Hanna  a.  Dexter. 

The  clerk  has  power,  under  the  well-settled  practice  of  the  court,  to  enter  judg- 
ment under  a  conditional  order  of  the  court,  upon  proof  of  the  non-compliance 
with  the  condition. 

The  attorney  is  for  all  the  purposes  of  the  action,  and  any  proceedings  connected 
therewith,  except  to  lay  a  foundation  for  bringing  a  party  into  contempt,  the 
representative  of  the  party  ;  and  costs  fixed  as  the  condition  of  a  favor  granted 
to  the  client,  are  sufficiently  demanded  by  giving  notice  to  the  attorney. 

I. — July,  1862.  Motion  for  readjustment  of  costs. 

This  action  was  brought  by  John  Hanna  again'st  John  D. 
Dexter.  At  the  January  circuit  the  plaintiff  applied  for  a  day's 
adjournment  on  account  of  his  attorney's  absence  ;  the  defend- 
ant objected  unless  the  cause  should  be  put  over  the  term.  The 
cause  was  then  ordered  off  for  the  term  on  payment  of  the  costs 
of  the  day. 

The  case  was  on  the  day-calendar  in  February  when  it  was 
put  over  the  term  on  defendant's  motion.  The  action  came  oil 
for  trial  at  the  March  circuit,  when  the  plaintiff  was  allowed  to 
withdraw  a  juror  "  on  payment  of  costs  of  the  trial,  and  the  pay- 
ment of  witnesses  actually  attending  at  any  other  term  other 
than  those  where  the  cause  was  put  off  for  the  term  by  the 
plaintiff  or  defendant.  If  not  paid  within  twenty  days  after 
adjustment,  defendant  may  enter  judgment  of  nonsuit."  The 
defendant's  attorney  noticed  these  costs  for  adjustment  before 
the  clerk,  and  objection  being  made,  applied  to  Mr.  Justice 
Barnard  to  adjust  these  costs.  He  adjusted  the  amount  on  no- 
tice to  plaintiffs  attorney  at  $149.92,  as  follows : 

Costs  of  trial $20.00 

After  notice,  before  trial          ....  10.00 

Stenographer's-fees       .....  5.00 

Clerk  copying  rule,  10  cts. ;  affidavit,  $1.12    .  1.22 

Witness-fees  and  travel-fees          .        .        .  113.70 

These  costs  not  being  paid,  the  defendant  gave  notice  of  tax- 
ation of  costs,  preparatory  to  entering  judgment  of  nonsuit. 

His  bill  included,  among  other  charges,  the  various  items 
above  set  forth.  On  the  adjustment,  plaintiff  objected  to  the 
term-fee  for  January  circuit,  and  to  the  amount  of  witness- 
fees  and  travel-fees.  The  clerk  allowed  term-fee  for  January 
circuit,  and  the  above  witness  and  travel  fees,  deeming  the  ad- 
justment by  Mr.  Justice  Barnard  conclusive.  The  plaintiff  by 
way  of  appeal  moved  for  a  readjustment. 
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Isaiah  T.  Williams,  for  the  motion. 
Henry  Brewster,  opposed. 

GLKRKE,  J. — This  case  comes  before  the  court  on  an  appeal 
from  the  adjustment  by  the  clerk. 

The  January  costs  should  not  be  taxed  against  the  plaintiff. 
The  trial  was  postponed  until  the  next  circuit,  for  the  accom- 
modation of  the  defendant.  The  plaintiff  paid  the  costs  of  the 
day,  as  the  condition  of  granting  his  application  for  a  postpone-' 
ment  within  the  circuit. 

The  adjustment  of  the  February  and  March  costs,  by  the 
judge,  was  an  adjustment,  not  within  his  power,  for  the  purpose 
of  entering  up  the  judgment.  If  he  had  any  power  in  this  re- 
spect, it  was  merely  for  interlocutory  purposes.  The  taxation, 
therefore,  for  these  months,  should  be  considered  open  for  the 
adjustment  of  the  clerk,  as  an  original  adjustment.  The  affida- 
vits for  the  allowance  of  witness-fees  are  defective.  They 
should  give  the  name  and  place  of  residence  of  each  witness ; 
should  show  that  the  distance  travelled  by  Dexter  and  Fergu- 
son was  the  nearest  usually  travelled  route,  and  that  the  travel 
charged  for  was  travelled  by  them  for  the  purpose  of  going  to 
the  place  of  trial.  The  affidavits  should  also  show  that  the  de- 
fendant attended  solely  for  the  purpose  of  giving  testimony  to 
authorize  a  charge  for  him  as  a  witness. 

Retaxation  ordered. 

II. — July,  1862.  Motion  to  set  aside  a  judgment 

After  the  entry  of  judgment  by  the  clerk,  plaintiff  moved  to 
set  the  same  aside,  on  the  ground  that  the  order  made  at  the 
March  circuit  was  conditional,  and  the  fact  whether  the  condi- 
tion had  or  had  not  been  complied  with,  being  in  dispute,  the 
clerk  had  no  power  to  decide  it. 

Isaiah  T.  Williams,  for  the  motion,  cited  Pirikney  a.  Childs.* 

*  la  the  case  of  PINKNKY  a.  CHILDS  (JV.  Y.  Superior  Q. ,  General  Term,  Dtcrmber,  1860), 
it  was  Held,  that  to  authorize  the  clerk  to  enter  judgment  upon  an  offer  under 
section  385  of  the  Code,  the  offer  must  be  absolute,  not  conditional.  Hence,  wher« 
the  oflfer  provides  that  on  proof  of  default  of  payment  of  certain  securities,  the  clerk 
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CLERKE,  J. — The  case  to  which  the  plaintiff's  counsel  refers 
me  is  not  in  point.  In  that  case,  the  parties  have  voluntarily 
agreed  that  judgment  should  be  entered  on  the  performance  of 
certain  conditions.  This  was  a  contract :  of  course,  it  was  for 
the  court,  and  not  the  clerk,  to  judge  of  the  performance  of 
those  conditions.  In  this  case,  the  court  made  an  order  giving 

of  the  court  should  enter  judgment  in  an  action  theretofore  pending,  the  clerk 
has  no  power  to  pass  upon  such  default,  and  a  judgment  entered  by  him  thereon 
is  irregular. 

The  case  came  before  the  court  on  appeal  from  order.denying  a  motion  to  set 
aside  a  judgment. 

This  was  an  action  by  William  Pinkney  and  another  against  Henry  H.  Childs 
and  A.  and  G.  A.  Arnoux,  to  recover  certain  indebtedness  arising  upon  contract. 

Before  an  answer  was  put  in,  a  compromise  was  made,  in  which  the  defendants 
agreed  to  give  a  number  of  notes  payable  at  different  periods,  the  gross  sum  of 
which  amounted  to  the  sum  of  their  indebtedness,  it  being  provided  that  if  any  such 
notes  were  not  paid  sixty  days  after  maturity,  the  plaintiffs  were  at  liberty  to 
enter  up  a  judgment  against  the  defendants  for  the  amount  that  then  should  be 
due.  A  written  offer  to  this  effect  was  made  by  the  defendants  to  the  plaintiffs, 
which  they  were  to  hold,  and  in  case  of  a  default  in  the  payment  of  the  notes  ac- 
cording to  the  terms  agreed  upon,  they  were  to  present  it  to  the  clerk,  and  have 
the  judgment  duly  entered  up. 

After  several  of  the  notes  had  been  regularly  paid,  one  was  protested,  and  the 
sixty  days  elapsed  without  payment.  The  plaintiffs  then  presented  the  written 
offer  to  the  clerk  of  the  court,  with  proof  of  the  appellants'  default,  who,  upon 
being  satisfied  that  such  default  was  made,  entered  up  judgment  in  favor  of  the 
respondents  for  about  $1,000,  the  amount  then  due. 

The  defendants  moved  to  set  aside  the  judgment  upon  two  grounds  :  first,  that 
after  the  note  was  protested,  and  during  the  sixty  days  subsequent  to  such  pro- 
test, they  had  the  money  to  pay  the  note,  and  made  diligent  inquiry  to  find  the 
same,  but  could  not  do  so  ;  the  reason  being  that  the  plaintiffs  had  changed  their 
bank  account  to  a  different  bank,  and  the  note  was  sent  there  for  collection,  which 
prevented  them  from  finding  it ;  second,  that  the  clerk  of  the  court  had  not  the 
power  to  enter  up  the  judgment  in  question,  because  the  offer  was  conditional, 
and  not  absolute.  The  motion  was  denied,  and  defendants  appealed. 

William  Fullerton,  for  the  appellants. 
William  D.  Veeder,  for  the  defendants. 

BY  THE  COURT. — Hdd,  that  the  clerk  had  not  power  to  enter  up  such  judgment. 
His  duties  being  entirely  ministerial,  he  had  not  the  power  to  pass  upon  the  ques- 
tion whether  the  appellants  had  or  had  not  made  a  default  in  their  contract. 
An  offer  upon  which  the  clerk  can  enter  a  judgment  must  be  absolute,  and  not 
conditional. 

The  court  ordered,  that  upon  the  appellants  granting  a  stipulation  not  to  sue 
the  sheriff,  &c.,  the  order  appealed  from  be  reversed  without  costs,  and  the  judg- 
ment entered  vacated. 
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a  privilege  to  the  plaintiff,  on  the  condition  that  he  should  pay 
certain  costs  to  be  taxed.  The  court,  in  this  order,  definitely 
prescribed  the  conditions,  and  no  further  judicial  action  was 
necessary.  The  simple  question  of  the  payment  of  the  costs 
could  not  require  any  further  intervention  of  the  court.  It 
would  produce  great  inconvenience  and  delay,  if  in  such  cases 
a  new  application  to  the  court  were  necessary. 
Motion  to  set  aside  judgment  denied,  with  $5  costs. 

II. — November,  1862.  Appeal  from  an  order  denying  this  mo- 
tion to  set  aside  the  judgment. 

From  the  second  decision  of  Mr.  Justice  Clerke,  the  plaintiff 
appealed  to  the  general  term.  The  facts  are  already  sufficient- 
ly stated. 

Isaiah  T.  Williams,  for  the  appellant. — I.  On  principle,  a 
clerk  ought  not  to  have  the  power  to  decide  a  dispute  of  this 
character.  It  is  an  issue  that  cannot  be  passed  upon  but  by 
some  legal  authority.  The  clerk  is  not  a  judicial  officer  in  any 
sense ;  he  is  simply  ministerial,  and  parties  are  not  bound  to 
submit  their  differences  to  him,  nor  can  they  be  bound  by  his 
decisions.  Jurisdiction  cannot  be  conferred  even  by  consent  of 
parties.  It  can  only  be  exercised  where  it  is  conferred  by  the 
sovereign  power  of  the  State. 

II.  Our  objection  is,  that  the  clerk  had  no  power  to  pass  upon 
the  question  whether  or  not  there  had  been  an  adjustment  and 
a  demand.  These  were  points  for  decision  before  any  judgment 
could  be  entered,  and  the  clerk  had  no  power  to  pass  upon  them. 
They  were  disputed  before  him,  and  he  found  the  fact  in  favor 
of  the  defendant,  upon  the  affidavits  of  Brewster  and  his  clerk. 
Whether  his  judgment  upon  these  affidavits  was  correct  or  not, 
is  not  the  question.  The  question  is,  Had  he  i\\e  judicial  power 
to  pass  upon  these  affidavits,  and  find  the  fact,  thereby  claimed 
to  be  proved,  in  favor  of  the  one  party  or  the  other  ? 

Henry  Brewster,  for  the  respondent. — I.  These  mere  questions 
of  practice  neither  involve  the  merits  nor  affect  any  positive 
legal  right.  (St.  John  a.  West,  4  How.  Pr.,  329,  332 ;  Mead 
a.  Mead,  2  E.  D.  Smith,  223 ;  Tallman  a.  Hinmau,  10  How. . 
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Pr.,  89  ;  Bank  of  Geneva  a.  Reynolds,  20  Ib.,  18 ;  S.  C.,  12 
Abbotts'  Pr.,  81 ;  N.  Y.  Ice  Co.  a.  North  Western  Ins.  Co., 
23  N.  Y.,  35T.) 

II.  By  acting  on  the  judgment  as  correctly  entered,  and  mov- 
ing for  and  getting  an  order  to  readjust  costs,  and'  opposing  the 
bill  on  readjustment,  the  appeal  and  right  of  appeal  were  waiv- 
ed.*    (Brady  a.  Donelly,  1  N.  Y.,  126 ;  Radway  a.  Graham,  4 
Abbotts'  Pr.,  468 ;  Vail  a.  Remsen,  7  Paige,  206 ;  Ubsdell  a. 
Root,  1  Hill,  173  ;  S.  C.,  3  Abbotts'  Pr.,  142  ;  Bennett  a.  Yan 
Syckel,  18  N.  Y.,  481 ;  McElwain  a.  Willis,  9  Wend.,  548.) 

III.  On  the  merits,  the  order  is  right — 1.  The  costs  were  ad- 
justed before  a  judge  by  the  consent  of  the  parties.     That  is 
sufficient.     (Ellsworth  a.  Gooding,  8  How.  Pr.,  1 ;  Van  Schaick 
a.  Winne,  Ib.,  5  ;  Hicks  a.  Waltermire,  7  Ib.,  370 ;  Mitchell  a. 
Westervelt,  6  Ib.,  265  ;  Code,  as  amended,  §  311.)     2.  The  de- 
mand was  properly  made.     It  was  not  to  found  process  of  con- 
tempt, but  as  a  notice  to  the  party.     (Code,  §§  417,  418.)     3. 
There  was  an  adjustment  in  writing:  that  is  an  order.     (Code, 
§  400.)    But  if  not,  no  order  was  required,  only  an  adjustment. 
4.  The  manner  of  entering  judgment  on  such  conditional  orders 
is  well  settled.   (Gilliland  a.  Morrell,  1  Cai.,  154 ;  Cai.  Pr.,  514 ; 
1  Burrell,  421 ;  2  Grah.  Pr.,  616,  621.)    The  case  referred  to 
in  the  Superior  Court  was  correctly  decided,  but  does  not  apply. 
(Code,  §§  382-385.)    The  clerk  is  to  judge  of  proofs  under  sec- 
tion 246. 

*  In  LEWIS  a.  IKVING  FIRE  INSURANCE  Co.,  and  another  case  (Supreme  Court, 
Second  District ;  General  Term,  December,  1862),  it  was  Held,  that  where  an  order  of 
reference  was  granted,  upon  the  moving  party  paying  costs  of  the  term,  the  other 
party,  by  accepting  the  costs,  waives  his  right  to  appeal  from  the  order. 

These  were  two  actions  by  George  and  Everett  Lewis  against  the  Irving  and 
the  Fulton  Fire  Insurance  Companies,  respectively. 

The  issues  were  referred  at  the  circuit,  on  defendant's  motion,  on  their  paying 
the  costs  of  the  term.  The  costs  were  paid,  and  the  order  was  entered  ;  and  the 
plaintiffs  appealed  from  it  to  the  general  term. 

On  the  appeal  being  noticed  for  argument,  the  defendants  moved  to  dismiss  the 
appeal,  on  the  ground  that  the  plaintiffs,  having  accepted  the  costs,  which  were 
the  terms  of  the  order,  had  waived  their  right  to  appeal. 

Mr.  Fitch  and  Mr.  Owen,  for  the  motion  to  dismiss. 
E.  J.  Beach,  opposed. 

The  court  (EMOTT,  LOTT,  and  BROWN,  JJ.,  present)  granted  the  motion,  and  dis- 
,  missed  the  appeal  on  that  ground. 


NEW  YORK.  HI 


Hiinna  a. 


BY  THE  COURT.* — BARNARD,  J. — On  the  27th  of  March,  1862, 
an  order  was  made  permitting  plaintiff  to  withdraw  a  juror  "  on 
payment  of  costs  of  the  trial  and  the  payment  of  witnesses  ac- 
tually attending  at  any  other  term,  other  than  those  where  the 
cause  was  put  off  the  term  by  the  plaintiff  or  defendant.  It 
not  paid  within  twenty  days  after  adjustment  and  demand,  de- 
fendant may  enter  judgment  of  nonsuit." 

Defendant's  attorney  gave  notice  of  an  application  to  a  judge 
of  this  court,  at  chambers,  to  adjust  the  costs  under  this  order. 
When  that  application  came  on  to  be  heard,  both  plaintiff's  at- 
torney and  defendant's  attorney  consented  that  the  judge  should 
adjust  the  costs.  The  judge  thereupon  adjusted  them  at  $149.92. 

Defendant's  attorney  then  caused  a  copy  of  the  order  of 
March  27th,  1862,  and  a  copy  of  the  costs  as  adjusted,  having 
thereon  the  words  and  letters  "adjusted  at  $149.92,  G.  G.  B.," 
to  be  served  on  plaintiff's  attorney.  These  matters  are  not  dis- 
puted. Plaintiff  alleges  the  costs  were  not  demanded.  The 
appeal  papers,  however,  show  a  proper  and  sufficient  demand 
of  the  plaintiff's  attorney  of  the  sum  so  adjusted. 

The  costs  not  having  been  paid  within  twenty  days  after  the 
demand,  defendant  gave  notice  of  adjustment  of  the  costs  in  the 
action  by  the  clerk,  and  applied  to  enter  a  judgment  of  nonsuit, 
and  to  insert  in  the  judgment  the  costs  adjusted  by  him.  Plain- 
tiff appeared  and  objected  that  the  clerk,  under  the  circumstan- 
ces of  the  case,  had  no  right  to  enter  a  judgment  of  nonsuit  or 
to  adjust  the  costs.  The  clerk,  however,  taxed  the  costs  and 
entered  judgment  of  nonsuit. 

Plaintiff  then  made  two  motions — one  to  have  the  costs  so 
adjusted  by  the  clerk  readjusted,  and  the  other  to  set  aside  the 
judgment.  The  motion  for  a  readjustment  was,  by  consent, 
adjourned  till  after  the  motion  to  set  aside  had  been  decided. 
The  motion  to  set  aside  was  denied.  After  decision,  the  motion 
for  readjustment  was  argued  and  granted,  and  the  plaintiff  ap- 
peared on  such  readjustment  and  objected  to  several  items. 

The  plaintiff  appealed  from  the  order  denying  the  motion  to 
set  aside  the  judgment ;  and  the  defendant  moves  to  dismiss  the 
appeal  on  two  grounds :— first,  that  the  plaintiff,  by  proceeding 
with  his  motion  for  a  readjustment,  and  appearing  on  such  re- 

*  Present,  INORAHAM,  P.  J.,  BARXAM>  and  CUMSX,  JJ. 
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adjustment,  has  waived  his  right  of  appeal;  and  second,  that 
the  order  is  not  appealable.  The  appeal,  and  the  motion  to 
dismiss,  now  come  on  to  be  heard. 

Assuming  the  order  to  be  appealable,  the  decision  below  was 
correct.  Plaintiff's  counsel  contend  that  the  clerk  has  no  pow- 
er to  enter  a  judgment  under  a  conditional  order,  upon  proof  of 
non-compliance  with  the  condition.  This  doctrine  is  at  variance 
with  the  long-established  practice  of  this  court.  If  judgment  is 
given  for  plaintiff  upon  a  demurrer,  with  leave  to  defendant  to 
answer  on  payment  of  costs,  &c.,  it  has  never  been  the  practice 
to  apply  to  the  court  for  leave  to  enter  judgment  on  proof  of 
non-compliance  with  the  condition. 

The  case  now  before  the  court  is  not  distinguished  from  the  one 
put.  The  effect  of  the  order  of  March  27th  is  to  grant  a  j  udgment 
of  nonsuit  unless  the  plaintiff  complied  with  certain  conditions. 

So  also  when  an  inquest  is  opened  on  condition  of  paying 
costs  (the  entry  of  judgment  having  been  stayed),  it  is  the  es- 
tablished practice  for  the  clerk  to  tax  the  costs  and  enter  judg- 
ment, on  proof  exhibited  to  him  that  the  condition  has  not  been 
complied  with.  If  the  Superior  Court,  in  Pinkney  a.  Childs, 
intended  to  establish  a  different  rule,  this  court  cannot  coincide. 
with  them.  But  that  decision  does  not  go  the  length  the  plain- 
tiff's counsel  supposes.  The  principle  of  that  decision  is,  that 
the  clerk  is  not  authorized  under  any  provision  of  the  statute  to 
enter  a  judgment  upon  a  conditional  offer,  and  this  irrespective 
of  the  question  of  performance  or  non-performance  of  the  con- 
dition ;  and  that  the  offer  not  operating  as  an  offer  under  the 
Code,  could  only  inure  as  an  agreement  or  contract  between 
the  parties  ;  and  inuring  simply  as  such  agreement,  the  clerk, 
as  a  ministerial  officer,  was  not  authorized  to  adjudicate  any 
question  arising  on  such  contract  ;  and  if  he  was,  he  was  not 
authorized  to  enter  judgment  on  the  contract. 

The  present  case  is  entirely  different  ;  it  is  an  order  of  the 
court  directing  judgment.  Under  such  an  order  the  clerk  is 
authorized  to  enter  judgment  ;  but  while  the  order  directs  judg- 
ment, it  contains  a  condition,  a  compliance  with  which  by 
plaintiff  renders  the  judgment  inoperative. 

It  has  been,  as  before  stated,  the  long-established  practice  of 
this  court  for  the  clerk,  on  proof  of  non-compliance  with  the 
condition,  to  enter  judgment  according  to  the  order. 
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The  court  is  not  inclined  to  disturb  that  practice.  It  would 
be  exceedingly  inconvenient  if,  every  time  that  a  motion  was 
granted  on  payment  of  $10  costs,  a  subsequent  motion  for  an 
order  absolute,  denying  the  previous  motion,  founded  on  proof 
that  the  $10  had  not  been  paid,  were  to  be  required. 

It  was  not  necessary  for  the  purpose  of  demanding  the  costs 
that  a  formal  order  should  be  entered  ;  the  adjustment  is  suffi- 
ciently made  and  evidenced  by  the  judge,  stating  at  the  bottom 
of  the  bill  "  adjusted  at  $149.92,"  and  adding  his  initials.  Nor 
is  it  requisite  under  the  authorities  that  the  original  taxed  bill 
should  be  served  or  exhibited  at  the  time  of  serving  the  copy. 
The  attorney  of  a  party  to  an  action  is,  for  all  the  purposes  of 
that  action,  and  any  proceeding  connected  therewith  (except 
where  the  proceeding  is  intended  to  lay  a  foundation  for  bring- 
ing the  party  into  contempt),  the  representative  of  that  party. 
As  a  demand  for  a  bill  of  particulars,  or  a  notice  to  produce 
documents  on  a  trial,  may  be  served  on  the  attorney,  although 
to  procure  the  information  to  prepare  the  bill  of  particulars  or 
to  obtain  the  documents  he  must  apply  to  his  client ;  so  a  de- 
mand for  the  payment  of  costs,  the  payment  of  which  is  direct- 
ed to  be  made  by  an  order  as  a  condition  on  which  a  favor  ig 
granted  to  the  client,  may  properly  be  made  of  the  attorney, 
although  he  may  have  to  procure  the  money  of  his  client. 

Order  appealed  from,  affirmed,  with  $10  costs. 


BILLHOFER  a.  HEUBACH. 
Supreme  Court,  First  District;  General  Term,  Feb.,  1862. 

JUDGMENT  AGAINST  JOINT-DEBTORS  ON  SERVICE  OF  PROCESS  oif  A 
A  PART.— CREDITOR'S  ACTION. — RETURN  OF  EXECUTION. — SKV- 
ERING  ACTION. 

Upon  a  judgment  against  joint-debtors  recovered  in  an  action  in  which  a  part 
only  were  served  with  summons,  a  creditor's  action  can  be  maintained  to  reach 
the  joint  property  of  all ;  though  it  could  not  be  maintained  to  reach  the  sepa- 
rate property  of  those  not  served.* 

A  creditor's  action  may  be  commenced  before  the  lapse  of  siity  days  from  tha 

*  Compare  Field  a.  Chapman,  14  Abbottt'  Pr.,  18«. 
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issuing  of  execution,  where  the  execution  has  been  returned  unsatisfied  within 
that  time. 

Subdivision  2  of  §  136  of  the  Code — which  provides  if  the  action  be  against  de- 
fendants severally  liable,  the  plaintiff  may  proceed  against  the  defendants  serv- 
ed in  the  same  manner  as  if  they  were  the  only  defendants — is  not  restricted  to 
common-law  actions  on  contract. 

Appeal  from  a  judgment. 

The  plaintiffs  John  Georg  Billhofer  and  Georg  Arnold,  were 
partners  in  trade  in  Bavaria,  Germany.  The  defendants  Vic- 
tor Heubach,  Augustus  Johnson,  and  Alfred  Heubach,  were 
partners  in  trade,  composing  the  firm  of  Victor  Heubach  &  Co., 
in  the  city  of  New  York.  On  the  31st  day  of  July,  1860,  Au- 
gustus Johnson  released  his  interest  in  the  partnership  assets  to 
his  copartners,  and  on  the  same  day  the  other  members  of  the 
firm  sold  and  delivered  the  whole  of  the  stock  of  merchandise 
then  in  their  store,  and  certain  choses  in  action,  to  the  defend- 
ant Henry  Heubach. 

On  the  13th  of  September,  1860,  two  judgments  in  this  court, 
in  form  against  all  the  members  of  the  firm  of  Victor  Heubach 
&  Co.  were  recovered ;  one  in  favor  of  the  plaintiffs,  and  one  in 
favor  of  Samuel  N.  Dodge,  who  subsequently  assigned  the  same 
to  the  plaintiffs.  The  summons  in  each  action  was  served  upon 
Augustus  Johnson  only.  The  judgments  were  entered  by  de- 
fault without  service  upon  either  Victor  or  Alfred  Heubach. 
Executions  to  the  sheriff  of  New  York  were  issued  upon  each 
judgment  on  the  same  day,  which  were  returned  unsatisfied  on 
the  15th  of  September,  1860.  No  proceedings  had  been  taken 
to  bind  either  Victor  or  Alfred  Heubach  by  the  said  judgments. 

The  greater  portion  of  the  stock  of  merchandise  sold  by  Vic- 
tor and  Alfred  Heubach  to  Henry  Heubach,  and  more  in  value 
than  the  amount  of  the  judgments,  at  the  time  of  the  issuing  ot 
said  executions,  was  in  the  store  which  had  been  occupied  by 
the  firm  of  Victor  Heubach  &  Co.,  and  in  the  possession  ot 
Henry  Heubach,  who  was  then  carrying  on  a  similar  business 
for  his  own  account.  This  action  was  commenced  on  Septembei 
18th,  1860,  to  set  aside  the  sale  to  Henry  Heubach  as  fraudulent 
and  void  as  against  the  plaintiffs,  and  to  apply,  by  the  aid  of  a 
receiver,  the  property  so  sold  to  the  satisfaction  of  the  judgments 
of  the  plaintiffs.  The  summons  in  this  action  was  served  only 
upon  Augustus  Johnson,  who  did  not  answer,  and  upon  Henry 
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Heubach,  who  did  answer.  The  issues  upon  this  answer  were 
tried  at  the  June  special  term,  1861,  before  Mr.  Justice  Hoge- 
boom,  who  afterwards  rendered  judgment  for  the  plaintiffs  for 
the  relief  demanded  in  the  complaint,  which  was  entered  on 
July  17, 1861.  Victor  and  Alfred  were  not  served  with  the  sum- 
mons, nor  did  they  appear  in  this  action.  In  due  time  Henry 
Heubach  filed  notice  of  his  exceptions  to  the  decision  of  the 
court,  and  appealed  to  the  general  term. 

William  B.  Acldey^  for  the  appellant. — I.  The  plaintiffs  arc 
not  judgment-creditors  of  either  Victor  or  Alfred  Heubach,  and 
no  execution  against  them  or  either  of  them  has  been  issued. 
(Code,  §  136.)  1.  This  action  is  a  "  creditor's  bill,"  and  cannot 
be  maintained  by  a  creditor  at  large.  The  plaintiffs  must  not 
only  have  a  judgment  against  all  of  several  joint-debtors,  but 
must  have  issued  execution  against  all,  so  as  to  reach  the  indi- 
vidual property  of  each,  which  executions  must  have  been  duly 
returned.  (2  Rev.  Stat.,  173,  §  38 ;  Child  a.  Brace,  4  Paige, 
309;  Howard  a.  Sheldon,  11  II.,  558;  HeElwain  a.  Willis, 
9  Wend.,  548  ;  Greenwood  a.  Broadhead,  8  Barb.,  593 ;  Crippen 
a.  Hudson,  13  N.  P".,  161 ;  Reuben  a.  Joel,  Ib.,  488 ;  Field  a. 
Chapman,  13  Abbotts'  Pr.,  320.)  2.  A  judgment  entered  under 
the  statute  against  several  joint-debtors  upon  service  of  process 
on  one  only  does  not  bind  those  not  served.  (Oakley  a.  Aspin- 
wall,  4  N.  T.,  513;  13  Ib.,  500;  Field  a.  Chapman,  supra.) 
3.  The  court  cannot  presume  that  the  remedy  by  execution, 
after  a  judgment  at  law  against  Victor  and  Alfred  Heubach, 
would  be  ineffectual.  (Brinkerhoff  a.  Brown,  4  Johns.  Ch.,  671 ; 
McDermutt  a.  Strong,  Ib.,  687.)  4.  Therefore  the  remedy  at 
law  against  the  debtors  has  not  been  substantially  exhausted, 
and  until  that  is  done  the  plaintiffs  cannot  apply  for  the  inter- 
position of  a  court  of  equity. 

II.  The  defendants  Victor  and  Alfred  Heubach  are  necessa- 
ry parties  to  this  action,  and  have  not  been  served  with  process. 
For  this  reason  the  judgment  is  erroneous.  Final  judgment 
cannot  be  rendered  herein  until  they  have  been  actually  made 
parties.  (Commercial  Bank,  &c.,  a.  Meach,  7  Paige,  448; 
Reuben  a.  Joel,  13  N.  Y.,  488 ;  Field  a.  Chapman,  supra}  Sec- 
tion 136  of  the  Code  only  applies  to  actions  on  contract.  (Rob- 
inson a.  Frost,  14  Barb.,  536.) 
VOL.  XV.— 10 
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III.  It  will  be  claimed  that  the  alleged  fact  that  Victor  and 
Alfred  Heubach  absconded,  answers  the  preceding  points.  If 
the  allegation  were  supported,  this  is  not  so.  There  was  a  com- 
plete remedy  at  law,  by  attachment  and  publication.  The  sum- 
mons in  this  action  could  have  been  served  upon  them  by  pub- 
lication. (Code,  §  135.) 

IY.  The  plaintiffs  had  a  complete  remedy  at  law,  which  they 
iiave  not  in  good  faith  exhausted,  or  even  attempted,  and  for 
this  reason  the  judgment  is  erroneous.  The  creditor  must  have 
pursued  his  remedy  to  every  available  extent  before  he  can  re- 
sort to  equity  for  relief.  1.  The  executions  were  returned  in 
two  days  after  delivery  to  the  sheriff.  It  is  apparent  that  no 
actual  attempt  was  made  to  levy  or  collect  by  the  sheriff,  and 
this  is  not  a  sufficient  return  of  the  executions.  (6  Abbott^  Pr., 
211 ;  17  How.  Pr.,  157 ;  18  Ib.,  33  ;  Field  a.  Chapman,  supra.) 
2.  If  the  transfer  of  the  stock  of  merchandise  by  the  judgment- 
debtors  to  Henry  Heubach  was  claimed  or  believed  by  the 
plaintiffs  to  be  void  as  against  them,  the  proper  course  of  the 
plaintiffs  was  to  have  directed  the  sheriff  to  make  a  levy  upon 
the  goods.  For  all  that  appears  in  this  case  it  could  have  been 
done  by  the  plaintiffs.  (Child  a.  Brace,  4  Paige,  309.)  3.  The 
recovery  of  the  judgment,  and  the  issuing  and  return  of  an  exe- 
cution are  not  mere  matters  of  form  to  prepare  for  an  action  in 
equity.  The  statute  requires  that  the  proceedings  at  law  shall 
be  substantially  exhausted.  (9  Wend.,  548  ;  4  Paige,  309.) 

Robert  Dodge,  for  the  respondent. 

BY  THE  COURT. — CLERKE,  J. — I.  Undoubtedly,  to  entitle 
creditors  to  set  aside  any  disposition  of  property,  fraudulently 
or  illegally  made  by  their  debtors,  they  must  have  a  lien  upon 
the  specific  property.  Therefore,  where  a  judgment  is  recov- 
ered against  joint-debtors  upon  service  of  process  on  any  fewer 
than  the  whole,  and  where,  consequently,  an  execution  can  be 
issued  only  against  the  joint  property  of  all,  or  against  the  sep- 
arate property  of  those  who  have  been  served,  an  action  in  the 
nature  of  a  creditor's  bill  cannot  be  maintained  to  interfere  with 
any  disposition  of  the  separate  property  of  those  who  have  not 
been  served.  In  the  present  case  the  object  of  the  action  is  to 
Bet  aside  the  alleged  fraudulent  disposition  of  the  joint  property 
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of  the  defendants.  Against  this,  the  plaintiffs,  having  recovered  a 
judgment  which  entitled  them  to  an  execution  against  the  joint 
property  of  all  the  defendants  in  the  judgment,  would  have  a 
lien  on  the  property  in  question,  had  not  the  alleged  fraudulent 
disposition  of  it  been  made.  They  do  not  seek  any  interposition 
of  the  court  in  relation  to  the  separate  property  of  the  defend- 
ants not  served.  The  decision  of  the  special  term  was,  there- 
fore, correct  in  maintaining  the  right  of  the  plaintiff's  to  impeach 
the  sale  of  the  joint  property. 

II.  The  counsel  of  the  defendant  Henry  Heubach  maintains 
that  no  judgment  could  be  rendered  in  this  action  until  Victor 
and  Alfred  Heubach  are  served  with  process.  I  do  not  perceive 
that  this  objection  was  taken  at  the  trial.  But,  if  it  was,  I  think 
it  would  have  been  ineffectual.  The  second  subdivision  of  sec- 
tion 136  of  the  Code  provides,  "  if  the  action  be  against  defend- 
ants severally  liable,  the  plaintiff  may  proceed  against  the  de- 
fendants served  in  the  same  manner  as  if  they  were  the  only 
defendants."  I  do  not  see  the  necessity  of  restricting  this  pro- 
vision to  common-law  actions  on  contracts.  This  is  an  action 
to  enforce  a  judgment  founded  upon  a  contract;  and,  if  Henry 
Heubach  has  obtained  possession  of  the  property  of  Victor  and 
Alfred  Heubach,  he  is  liable  to  respond  in  this  action,  and  is  at 
liberty  to  show  separately  that  he  is  lawfully  in  possession  of  it. 

It  is  not  necessary  to  notice  the  remaining  objections ;  they 
are  all  untenable. 

The  judgment  should  be  affirmed,  with  costs. 

INGRAHAM,  P.  J.,  and  LEONARD,  J.,  concurred. 


CHATTERTON  a.  THE  PEOPLE. 

Supreme  Court,  First  District;  General  Term,  November,  1861. 
CRIMINAL  LAW. — INDICTMENT. — JOINT  OFFBNOM..  ; 

Though  two  or  more  persons  jointly  indicted  cannot  be  convicted  of  a  joint  offence, 
where  their  offences  are  proved  to  have  been  separate,  yet  they  may  b«  convict- 
ed of  their  separate  offences  as  if  separate  indictments  had  been  found. 
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Proof  that  each  of  two  persons  indicted  for  jointly  receiving  stolen  goods,  receiv- 
ed them  in  the  absence  of  the  other,  is  not  conclusive  evidence  that  they  were 
not  jointly  engaged  in  the  crime. 

An  indictment  charging  the  defendant  with  having  unlawfully,  unjustly,  and  for 
the  sake  of  wicked  gain,  feloniously  received  goods,  knowing  them  to  have 
been  stolen,  is  good.  So  held,  after  verdict. 

Error  to  the  New  York  General  Sessions. 

Jacob  Chatterton,  the  plaintiff  in  error,  was  indicted  jointly 
with  Charles  F.  Fisher,  for  receiving  stolen  goods.  The  form 
of  the  indictment,  so  far  as  any  question  arose  upon  it,  and  the 
prisoner's  request  to  charge,  appear  in  the  opinion.  The  evi- 
dence showed  clearly  that  both  the  prisoners  had  received 
stolen  goods  with  felonious  intent,  but  it  appeared  that  neither 
received  them  in  the  presence  of  the  other,  and  it  was  not 
shown  that  they  co-operated  together  in  the  matter.  Chatter- 
ton  was  convicted,  and  brought  a  writ  of  error. 

Sidney  H.  Stuart,  for  the  plaintiff  in  error. — I.  The  indict- 
ment containing  but  one  count,  and  the  evidence  showing  two 
separate  felonies  by  the  defendants,  in  which  they  had  no  joint 
part,  the  defendants  were  entitled  to  an  acquittal.  (State  a. 
Howe,  1  Rich,  260 ;  Caldwell  a.  Com.,  7  Dana,  229 ;  Stephens 
a.  State,  14  Ohio,  386 ;  Ruby  a.  State,  3  Humph.,  289 ;  see  4 
Ib.,  25 ;  26  Me.,  312 ;  2  Ashm.,  31 ;  1  Park.  Or.,  154;  3  Hitt, 
159  ;  4  Black/.,  101 ;  5  Port.,  32  ;  14  Sme.  &  M.,  120.) 

II.  The  indictment  is  not  sufficient,  for  want  of  an  averment 
that  the  property  was  received  for  the  purpose  of  depriving  the 
owner  thereof.  (Pitts  a.  State,  3  Black/.,  28 ;  Harrell  a.  State, 
5  Humph.,  68 ;  People  a.  Johnson,  1  Park.  Cr.,  564.) 

John  H.  Anthon,  for  the  People. 

BY  THR  COURT. — CLERKE,  P.  J. — I.  Undoubtedly,  where  two 
or  more  persons,  jointly  indicted,  are  tried  together,  if  no  joint 
offence  has  been  proved,  but  two  separate  ones,  the  defendants 
cannot  be  all  convicted  of  the  joint  offence.  But  either  can  be 
acquitted  or  convicted  as  upon  a  separate  indictment.  (4  Hawk. 
C.,  53  ;  1  Arch.  C.  Pr.,  96 ;  Wharfs  C.  R.,  2.)  The  counsel 
for  the  prisoner  in  this  case  requested  the  judge  to  charge,  "  that 
if  the  goods,  or  some  of  them,  mentioned  in  the  indictment 
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were  not  jointly,  but  separately  received  by  the  prisoner  and 
Fisher,  the  prisoner  ought  to  be  acquitted."  This  would  be  at 
variance  with  the  above  rule ;  he  was  not  necessarily  entitled 
to  be  acquitted.  If  the  proof  showed  that  the  goods  were  not 
jointly  but  separately  received,  he  could  be  separately  con- 
victed. 

But,  without  any  reference  to  this  rule,  the  request  was  too 
broad.  Only  one  might  have  received  the  stolen  goods,  while 
the  other  might  have  concurred  in  the  guilt  of  receiving  them, 
by  indirect  participation,  as  by  enticing  the  thief  to  steal  them  and 
bring  them  to  the  one  who  manually  received  them ;  or,  pursuant 
to  a  previous  understanding,  by  immediately  obtaining  them 
from  the  first  receiver.  If  several  act  in  concert  to  steal  a  manfs 
goods,  and  he  is  induced  by  fraud  to  trust  one  of  them  with  the 
possession  of  the  goods,  and  then  another  of  the  party  enticed 
the  owner  away,  in  order  that  the  person  who  has  obtained 
possession  may  carry  the  goods  away,  all  will  be  guilty  of  one 
felony ;  the  receipt  by  the  one  under  such  circumstances  being 
a  felonious  taking  by  all.  (2  JKuss.  on  Crimes,  126.) 

So  in  the  present  case,  the  proof  that  Fisher  only  received 
the  goods  in  the  first  instance  would  not  be  a  sufficient  reason 
to  show  that  Chatterton  did  not  concur  in  it  in  such  a  way  as  to 
make  it  a  felonious  receipt  by  both.  On  this  point  there  was 
evidence  to  go  to  the  jury. 

II.  We  think  the  indictment  sufficiently  sets  out  the  offence. 
It  states  that  Fisher  and  Chatterton  unlawfully,  unjustly,  and 
for  the  sake  of  wicked  gain,  did  feloniously  receive  and  have 
the  goods,  both  knowing  them  to  have  been  stolen.  A  person 
may,  indeed,  receive  goods  and  know  them  to  have  been  stolen, 
without  being  guilty  of  a  criminal  act ;  for  he  may  receive 
them  with  the  intention  of  restoring  them  to  the  owner.  But, 
if  he  receives  them  unjustly,  for  the  sake  of  wicked  gain,  and 
feloniously,  it  would  be  an  extraordinary  stretch  of  charity  to 
give  him  the  credit  of  a  worthy  intent. 

The  judgment  should  be  affirmed. 

BARNARD  and  SUTHERLAND,  JJ.,  concurred. 
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ROSS  a.  BRIDGE. 
Supreme  Court,  First  District;  General  Term,  May,  1862. 

OFFEE  TO  ALLOW  JUDGMENT. — COLLUSION. — REMOVAL    OF   RE- 
CEIVER. 

A  judgment  entered  upon  an  offer  to  allow  judgment  under  Code,  §  385,  for  the 
full  sum  demanded  in  the  summons  and  complaint,  is  valid. 

Confession  of  judgment  without  action,  under  §§  382,  383,  of  the  Code,  is  analo- 
gous to  the  confession  by  bond  and  warrant  of  attorney  under  the  former  sys- 
tem of  practice  ;  the  proceeding  under  §  385  is  analogous  to  the  former  mode  of 
judgment  upon  cognovit. 

The  court  has  power  to  set  aside  a  judgment  entered  upon  an  offer  under  §  385  of 
the  Code,  and  will  exercise  such  power  when  the  proceeding  was  taken  collu- 
sively,  to  evade  the  provisions  of  the  Code  relating  to  confession  of  judgment. 

The  employment  of  the  judgment-debtor  by  his  receiver  to  collect  a  portion  of  the 
assigned  demands,  is  not  alone  sufficient  to  authorize  his  removal  from  his  trust. 

Appeal  from  an  ofder  denying  a  motion  to  set  aside  judgments 
and  to  remove  a  receiver. 

This  action  was  brought  by  Robert  S.  Ross  against  Charles 
Bridge,  Winslow  M.  Burdick  commenced  an  action  in  this 
court  against  Bridge,  for  the  recovery  of  money,  by  the  service 
of  summons  on  the  defendant :  on  the  same  day  Bridge  appeared 
in  person,  and  offered  judgment  for  the  full  amount  claimed, 
with  costs ;  and  judgment  was  on  the  same  day  entered  by  the 
clerk  on  filing  the  summons,  complaint,  offer,  and  an  affidavit 
of  acceptance.  Bridge  also  confessed  judgment  to  Burdick  on 
another  indebtedness.  Executions  were  issued  on  these  judg- 
ments, and  supplementaiy  proceedings  taken  against  Bridge. 
Archibald  T.  Finn  was  appointed  receiver  of  the  defendant's 
property,  consisting  of  a  large  amount  of  accounts,  notes,  and  other 
property.  The  receiver  employed  Bridge  to  make  collections 
of  accounts,  &c.  Ross,  a  subsequent  judgment-creditor,  moved 
at  special  term  to  vacate  the  judgment  entered  on  the  offer; 
also  to  remove  the  receiver  for  misconduct;  and  also  on  the 
ground  that  his  appointment  had  been  by  collusion.  The  mo- 
tion was  denied,  and  the  plaintiff  Ross  appealed  to  the  general 
term. 
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Thomas  Stevenson,  for  the  appellant. — I.  Sections  382  and 
383  of  the  Code  point  out  the  manner  in  which  judgment  may 
be  entered  by  confession.  Section  385  relates  to  offers  of  "  compro- 
mise." It  is  under  this  section  that  the  parties  have  endeavored 
to  make  this  judgment:  the  offer  to  compromise  included  all 
plaintiff  demanded  in  his  suit.  The  provisions  of  sections  382 
and  383  cannot  be  thus  evaded.  (Chappel  a.  Chappel,  12  N. 
Y.,  215,  220.)  Section  385  was  intended  to  provide  for  those 
cases  in  which  defendant  did  not  admit  all  of  the  plaintiff's 
claim,  but  part.  If  the  debtor  desires  to  give  a  preference  by 
judgment  to  a  particular  creditor  over  other  creditors,  he  can 
only  do  it  in  the  manner  pointed  out  by  sections  382  and  383. 

II.  The  receiver  should  be  removed  and  another  appointed  in 
his  place.  1.  The  Code  provides  that  "no  more  than  one  re- 
ceiver of  the  property  of  the  judgment-debtor  shall  be  appoint- 
ed" (Code,  §  298);  all  the  subsequent  judgment-creditors  are 
compelled  to  have  the  first  receiver  appointed,  if  they  desire  one 
appointed.  They  should  not  be  compelled  to  submit  to  this,  if 
the  facts  show  that  the  first  appointment  was  made  by  collusion 
between  the  debtor  and  creditor.  '2.  A*  creditor's  bill  was  re- 
quired to  contain  an  allegation  that  the  same  was  not  exhibited 
by  collusion  with  the  defendant,  or  for  the  purpose  of  protecting 
the  property  or  effects  of  the  debtor  against  the  claims  of  other 
creditors,  but  for  the  sole  purpose  of  compelling  payment  and 
satisfaction  of  the  complainant's  own  debt.  (See  2  Hoffman** 
Ch.  Pr.,  120,  rule  189.)  3.  A  charge  of  misconduct  is  clearly 
made  out  against  the  receiver.  It  is  not  proper  for  him  to  per- 
mit the  debtor  to  remain  in  possession  of  the  assets,  or  to  act  as 
his  agent.  The  receiver  should  be  the  agent  of  the  creditors, 
and  not  of  the  debtor.  (See  5  N.  Y.,  142.) 

Luther  R.  Marsh,  for  the  respondent.— I.  As  to  the  second 
judgment,  the  motion  is  to  set  it  aside,  as  an  attempt  to  evade 
the  statute  authorizing  confessions  of  judgment.  But  this  pro- 
ceeding is  just  as  much  authorized  by  the  Code,  as  is  a  confes- 
sion of  judgment.  It  is  every-day  practice.  It  is  expressly 
authorized  by  the  statute. 

II.  As  to  the  motion  to  set  aside  both  of  the  judgments  in 
favor  of  Burdick,  as  being  fraudulent  as  to  creditors,  on  grounds 
external  of  the  judgment.  1.  We  object  that  Ross  has  no  right 
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to  proceed  in  this  way  by  motion.  He  should  proceed  by  ac- 
tion. 2.  There  is  nothing  in  the  moving  affidavits  impeaching 
the  debts  for  which  these  two  judgments  are  obtained.  On  the 
contrary,  it  is  clearly  proved  by  the  affidavits  of  both  defend- 
ant and  plaintiff,  that  the  debts  were  actual,  bona-fide  debts. 
3.  There  is  nothing  in  the  moving  affidavits  tending  to  show  any 
fraud  in  the  judgments.  If  the  debts  were  honest  and  just  debts, 
and  the  judgments  were  for  no  greater  amount,  they  cannot  be 
set  aside  as  fraudulent. 

III.  As  to  the  motion  to  remove  Mr.  Finn  as  receiver.  The 
grounds  are — 1.  That  his  appointment  was  collusive.  2.  That 
he  allows  Charles  Bridge  to  exercise  control  over  the  assets.  3. 
That  he  has  paid  money  out  for  interest  on  mortgages  on  certain 
real  estate,  in  Dey  and  Mulberry  streets,  of  which  Charles 
Bridge  was  not  the  owner.  All  of  these  allegations  are  satis- 
factorily overthrown  by  our  opposing  affidavits. 

BY  THE  COURT.* — ROSEKKANS,  J. — The  plaintiff  in  the  first 
above-entitled  action,  whose  judgment  was  obtained  after  the 
judgments  in  the  other  two  cases  above  entitled,  moves  to  set 
aside  one  of  the  judgments  in  favor  of  Burdick  on  the  ground 
that  it  was  entered  upon  an  offer  served  by  the  defendant,  pur- 
suant to  section  385  of  the  Code,  after  the  service  of  a  summons 
and  complaint  upon  him,  the  offer  being  for  the  full  sum  de- 
manded in  the  plaintiff's  summons  and  complaint.  The  special 
term  has  denied  this  motion.  It  was  claimed  on  the  part  of  the 
plaintiff  Ross  that  section  385  of  the  Code  only  applied  to  cases 
in  which  the  defendant  is  willing  to  admit  a  part  of  the  plain- 
tiff's demand,  and  that  when  the  defendant  wishes  to  confess  a 
judgment  for  the  whole  amount  claimed  by  his  creditors,  he 
must  comply  with  the  requirements  of  sections  382  and  383  of 
the  Code,  and  in  case  he  does  not,  the  judgment  may  be  set 
aside  on  the  applications  of  subsequent  judgment-creditors.  It 
has  repeatedly  been  held  that  the  proceedings  under  these  vari- 
ous sections  of  the  Code  are  entirely  distinct  and  independent 
of  each  other;  that  the  confession  of  judgment  without  action, 
under  sections  382  and  383,  are  analogous  to  the  confession  by 
bond  and  warrant  of  attorney  under  the  former  system  of  prac- 

*  Present,  INGRAHAM,  P.  J.,  LEONARD  and  RUSEKUANS,  JJ. 
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tice,  and  that  the  proceeding  under  section  385  is  analogous  to 
the  former  mode  of  judgment  upon  cognovit.  (9  How.  Pr.,  130, 
556 ;  10  lb.,  293.)  There  is  nothing  in  the  language  of  section 
385  which  shows  that  it  was  the  intention  of  the  Legislature  to 
limit  the  right  of  a  defendant  to  offer  judgment  in  an  action 
regularly  commenced  against  him  to  cases  in  which  he  would 
only  confess  a  part  of  the  plaintiff's  claim.  The  titles  of  chap- 
ters three  and  four  of  the  Code,  in  which  these  sections  are 
found,  show  clearly  that  provision  was  intended  to  be  made  of 
a  substitute  for  the  former  modes  of  confession  of  judgment 
without  action,  and  when  actions  were  commenced.  Under  the 
former  system  of  practice  a  party  who  had  commenced  an  action 
was  not  compelled  to  receive  a  cognovit,  but  could  proceed  and 
take  judgment  by  default.  The  Code  has  made  it  compulsory 
upon  the  plaintiff  to  accept  the  offer  of  the  defendant,  under  the 
penalty  of  paying  costs  if  he  proceeds  in  the  action  and  fails  to 
obtain  a  more  favorable  judgment  than  that  which  is  offered. 

There  can  be  no  doubt  that  the  court  have  the  power  to  set 
aside  a  judgment  entered  upon  an  offer  of  judgment,  and  would 
exert  it  in  a  case  in  which  it  should  be  made  to  appear  that 
such  a  proceeding  was  taken  collusively  between  the  plaintiff 
and  defendant  for  the  purpose  of  evading  the  provisions  of  sec- 
tions 382  and  383.  But  in  this  case  there  is  no  suggestion  of 
collusion  or  attempted  evasion  of  those  provisions,  and  the  evi- 
dence before  the  court  shows  that  such  a  suggestion  would  be 
unfounded.  The  order  of  the  special  term,  denying  so  much 
of  the  motion  as  sought  to  set  aside  the  judgment  entered  upon 
the  defendant's  offer,  should  be  affirmed. 

We  think,  also,  that  the  order  of  the  special  term,  denying 
the  motion  of  the  plaintiff  Ross  to  move  the  receiver  appointed 
upon  proceedings  supplementary  to  examination  upon  the  two 
judgments  in  favor  of  Burdick,  should  also  be  affirmed.  It  is 
not  suggested  or  proved  that  the  receiver  was  appointed  by  col- 
lusion with  the  judgment-debtor,  or  for  the  purpose  of  protect 
ing  his  property  from  other  creditors.  The  explanation  of  the 
receiver's  conduct  in  the  particulars  in  which  it  is  complained  of 
by  the  plaintiff  Ross,  is  full  and  satisfactory.  The  defendant 
has  had  no  possession  or  control  of  the  property  which  he  as- 
signed to  the  receiver,  or  of  the  place  where  the  receiver  has 
seen  fit  to  keep  it  under  his  own  control  and  that  of  the  agents 
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whom  he  has  employed.  The  employment  of  the  defendant  by 
the  receiver  to  make  collections  for  him  of  a  portion  of  the  as- 
signed demands  in  the  country,  seems  to  have  been  a  judicious 
exercise  of  his  powers,  and  no  part  of  the  assigned  fund  has 
been  used  for  the  benefit  of  the  assignor.  The  personal  respon- 
sibility of  the  receiver  is  unquestioned,  and  his  security  ample. 
The  plaintiff  Ross  and  other  creditors  can  at  any  time  require 
the  receiver  to  account,  and  the  court  will  control  the  action  of 
its  officer. 

The  order  of  special  term  should  be  affirmed  with  costs. 


HOLMES  a.  THE  PEOPLE. 

Supreme  Court,  First  District;  General  Term,  June,  1861. 
FORGERY. — SUFFICIENCY  OF  INDICTMENT. 

An  indictment  for  forgery,  which  alleges  that  the  defendant  falsely  made,  forged, 
and  counterfeited  an  instrument  within  the  description  of  the  statute,  and  in 
which  the  instrument  so  alleged  to  be  forged,  is  set  out  in  verbis  ipsis,  contains 
a  sufficient  description  of  the  circumstances,  within  the  statute. 

So  held,  where  the  instrument  was  a  deed,  purporting  to  be  signed  by  the 
defendant  and  his  wife. 

Writ  of  error  to  the  New  York  General  Sessions. 

The  plaintiff  in  error,  John  B.  Holmes,  was  convicted  of 
forgery  in  the  first  degree  in  the  New, York  General  Sessions  of 
the  Peace  in  November,  1857,  and  sentenced  to  imprisonment 
in  the  state-prison  for  fifteen  years  and  six  months.  The 
prisoner  sued  out  a  writ  of  error  in  January,  1861.  The  in- 
dictment, omitting  formal  portions,  was  as  follows  : 

"  That  John  B.  Holmes,  late,  &c.,  feloniously  did  falsely  make, 
forge,  and  counterfeit,  and  cause  and  procure  to  be  falsely  made, 
forged,  and  counterfeited,  and  willingly  act  and  assist  in  the 
false  making,  forging,  and  counterfeiting,  a  certain  instrument 
for  the  conveyance  of  real  estate,  commonly  called  a  deed  for 
the  conveyance  of  real  estate,  which  said  false,  forged,  and  coun- 
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terfeited  instrument  for  the  conveyance  of  real  estate  is  as  fol- 
lows, that  is  to  say : 

"This  indenture,  made  the  21st  day  of  July,  in  the  year  one 
thousand  eight  hundred  and  fifty-seven,  between  John  B*  Holmes 
and  Ada,  his  wife,  parties  of  the  first  part,  and  James  P.  Na<*le, 
party  of  the  second  part,  Witnesseth  :" 

[The  indenture  was  a  full  warranty  deed,  including  release  of 
dower.  The  concluding  portion  of  the  deed  was  as  follows:] 

"  In  witness  whereof,  the  parties  to  these  presents  have  here- 
unto interchangeably  set  their  hands  and  seals,  the  day  and  year 
first-above  written.  Sealed,  and  delivered  in  the  presence  of, — the 
words  '  fee  simple,'  on  the  seventh  line,  being  first  erased  with 
ink  lines,  and  the  words  'their  own  right,' being  interlined  above 
previous  to  the  execution  of  this  conveyance, — John  Sturgeon, 
John  B.  Holmes  [L.  s.],  Ada  Holmes  [L. s.],"  "with  intent  to  in- 
jure and  defraud  James  P.  Nagle,  and  divers  other  persons,  to 
the  jurors  aforesaid  unknown  (the  said  real  estate  and  premises 
in  the  said  deed  described  therein,  being  situate  in  the  said  city 
of  Albany),  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  the  People  of  the  State 
of  New  York,  and  their  dignity." 

Second  count. — "That  the  said,  &c.,  feloniously  and  falsely 
did  utter  and  publish,  as  true,  with  intent  to  injure  and  defraud 
the  said  James  P.  Nagle,  and  divers 'Other  persons,  to  the  jurors 
aforesaid  unknown,  a  certain  false,  forged,  and  counterfeited 
instrument  for  the  conveyance  of  real  estate,  commonly  called 
a  deed  of  real  estate,  which  said  last-mentioned  forged  and  coun- 
terfeited instrument  is  as  follows,  that  is  to  say :" 

[The  same  deed  in  full.] 

"The  said  John  B.  Holmes,  at  the  said  time  he  so  nttered 
and  published  the  said  last-mentioned  false,  forged,  and  counter- 
feited instrument  as  aforesaid,  then  and  there,  well  knowing  the 
same  to  be  false,  forged,  counterfeited  (the  said  real  estate  and 
premises  in  the  said  deed  described,  being  then  situated  in  the 
said  city  of  Albany),  against,"  &c. 

Truman  Smith,  for  the  plaintiff  in  error.— L  It  appears  that 
there  could  have  been  no  forgery  of  this  deed,  so  far  as  the 
name  of  John  B.  Holmes  is  concerned.  The  only  plausible 
ground  for  supporting  this  indictment  must  be  based  on  the 
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suggestion  that  the  appellant  was  in  it  charged  with  having 
forged  the  name  of  Ada,  his  wife,  by  attaching  it  to  this  deed, 
to  the  end  that  the  same  might  purport  to  extinguish  her  right 
of  dower,  with  intent  to  injure  and  defraud  Mr.  JSTagle,  the 
grantee.  To  a  proper  appreciation  of  this  subject,  the  following 
considerations  are  material :  1.  It  is  nowhere  alleged  in  this 
indictment  that  the  supposed  deed  purported  to  be  the  act  of 
Ada,  the  wife  of  the  appellant.  2.  It  is  true  that  the  indict- 
ment, after  alleging  in  general  terms  that  the  accused  had  fe- 
loniously made,  forged,  and  counterfeited  a  certain  instrument 
for  the  conveyance  of  real  estate,  proceeds  to  recite  such  instru- 
ment in  totidem  verbis.  Nor  is  there  any  apparent  execution 
by  Mrs.  Holmes.  The  court  cannot  judicially  attach  any  sig- 
nificance to  the  letters  L.  S.  appended*  to  the  names  of  Mr.  and 
Mrs.  Holmes.  The  instrument  as  set  forth,  just  as  much  pur- 
ports to  have  been  executed  by  John  Sturgeon  as  by  Ada 
Holmes.  She  may  have  subscribed  as  a  witness,  or  such  may 
be  the  purport  of  the  instrument.  3.  Nor  is  the  difficulty  ob- 
viated by  the  decision  of  the  Supreme  Court  in  the  People  a. 
.Rynders  (12  Wend.,  425);  for  the  court  in  that  case  put  their 
decision  expressly  on  the  ground  "  that  it  was  shown"  in  the 
indictment  "  that  the  forgery  was  of  an  instrument  in  writing, 
and  that  it  was,  or  purported  to  be,  the  act  of  another."  There, 
the  court  justly  concluded  .that  "enough  is  stated  to  show  the 
precise  nature  of  the  offence  with  which  the  defendant  is 
charged."  But  not  so  here.  4.  Nor  can  the  indictment  be 
supported  on  the  ground  merely  of  a  general  allegation  of  for- 
gery of  some  deed  for  the  conveyance  of  real  estate  purporting 
to  be  the  act  of  some  one  not  named ;  for  the  party  accused  is 
entitled  to  fulness  and  certainty  of  averment  in  respect  to  the 
facts  and  circumstances  constituting  the  supposed  offence.  This 
precision  is  indispensable  to  enable  the  court  to  render  judg- 
ment for  the  specific  punishment  which  the  law  attaches  to  the 
crime.  (Briggs  a.  People,  8  Barb.,  547.) 

II.  But  if  it  is  to  be  assumed  that  this  deed  purported  to  be 
the  act  of  Ada,  the  wife  of  the  appellant,  then  we  say  the  in- 
dictment is  bad,  for  the  reason  that  it  is  not  averred  in  the 
same,  nor  does  it  appear  anywhere  in  the  record,  that  such 
deed  purported  to  have  been  so  executed  by  her  as  to  transfer, 
convey,  or  in  any  way  charge  or  affect  such  right  or  interest  as 
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she  may  have  had  in  the  property  named.  When  a  married 
woman  joins  with  her  husband  in  executing  a  deed  conveying 
real  estate,  the  legal  presumption  is  she  does  so  merely  to  re- 
lease her  dower.  To  the  validity  of  the  deed  of  a  married  wom- 
an, the  statute  makes  an  acknowledgment  indispensable.  The 
language  of  the  act  is :  "  Nor  shall  any  estate  of  any  such  mar- 
ried woman  pass  by  any  conveyance  not  so  acknowledged." 
(2  Rev.  Stat.,  758,  §  10.)  The  invalidity  here  provided  for  baa 
been  repeatedly  recognized  and  established  by  the  courts  of 
this  State.  (Jackson  a.  Stevens,  16  Johns.,  110  ;  Jackson  a. 
Cairns,  20  Ib.,  301 ;  Dennis  a.  Tarpenny,  20  Barb.,  371 ;  El- 
wood  a.  Klock,  13  Ib.,  50 ;  Knowles  a.  McCarnly,  10  Paige, 
342.)  It  is  well  settled  that  the  only  available  evidence  of  such 
acknowledgment  is  a  certificate  of  the  fact  indorsed  on  the  deed, 
and  signed  by  the  proper  authority.  It  cannot  be  proved  by 
parol.  (2  Rev.  Stat.,  759,  §  15 ;  Elwood  a.  Klock,  13  Barb., 
50.)  The  land  in  this  case  is  situated  in  this  State,  the  appel- 
lant is  described  as  being  late  of  the  city  and  county  of  New 
York.  Domicil  once  acquired,  is  presumed  to  continue  till  the 
contrary  be  shown.  (1  Am.  Lead.  Cos.,  558  ;  Story's  Conf. 
Laws,  54.)  The  domicil  of  the  wife  is  that  of  her  husband. 
(See,  also,  Pennsylvania  a.  Ravinel,  21  How.  U.  S.,  103.)  Mrs. 
Holmes'  right  of  dower,  the  husband  living,  is  not  real  estate, 
but  a  right  in  action.  (Elwood  a.  Klock,  13  Barb.,  50,  56.)  It 
would  be  even  worse  for  this  indictment  to  assume  that  the 
case  is  open  to  the  presumption,  that  Holmes  and  wife  were 
jointly  seized  in  fee  or  otherwise,  for  then  the  deed  would  not 
convey  even  his  interest :  it  would  be  void  in  toto.  (2  Bl.  Com,., 
183  ;  Co.  Litt.,  187  ;  2  Ver.,  120  ;  Torrey  a.  Torrey,  14  N.  T^ 
430  ;  Jackson  a.  Stevens,  16  Johns.,  110 ;  Sutliff  a.  Forgey,  1 
Cow.,  89 ;  Rogers  a.  Benson,  5  Johns.  Ch.,  431.)  There  is  no 
pretence  for  saying  that  an  instrument  like  this,  purporting  to 
have  been  signed  by  both  husband  and  wife,  and  unacknowl- 
edged by  the  latter,  is  valid  under  and  by  virtue  of  the  acts  of 
1848  and  1849,  empowering  her  to  convey  and  devise  the  real 
and  personal  property  which  she  holds  to  her  sole  and  separate 
use,  "  in  the  same  manner  and  with  like  effect  as  if  she  were  a 
feme  sole."  (Albany  Fire  Ins.  Co.  a.  Bay,  4  N.  T.,  9 ;  Yale  a. 
Dederer,  18  Ib.,  265,  270.) 

TTT.  The  indictment  in  this  case  alleges  that  the  act  of  Holmes 
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was  done  "  with  intent  to  injure  and  defraud  James  P.  Nagle, 
and  divers  other  persons  to  the  jurors  unknown,"  and  the  act 
itself  makes  such  an  intent  indispensable, — without  it  there  is 
no  crime.  How  can  it  be  said  that  the  accused  intended  to 
defraud  by  making  or  using  an  instrument  which  was  perfectly 
good,  so  far  as  it  purported  to  be  any  thing?  If  it  purports  to 
bear  the  signature  of  Holmes,  then,  as  to  him,  it  was  valid ;  if 
of  Mrs.  Holmes,  as  to  her,  it  was  null. 

IV.  Nor  are  the  objections  to  this  indictment  defects  or  im- 
perfections in  matter  of  form,  "not  tending  to  the  prejudice  of 
the  defendant."  To  refer  all  the  glaring  defects  and  imperfec- 
tions of  this  indictment  to  "  matters  of  form,"  and  to  consider 
them  cured  by  this  Statute  of  Jeofails,  would  abolish  all  distinc- 
tion between  substance  and  form,  and  make  every  thing  in  the 
shape  of  an  indictment  good,  no  matter  how  serious  or  gross  its 
sins  of  commission  or  omission  may  be.  .  1.  The  statute  makes 
no  distinction  between  objections  to  an  indictment  taken  on 
demurrer,  and  those  taken  on  motion  in  arrest  after  verdict. 

2.  The  defects  or  imperfections  which  the  statute  provides  shall 
not  avail  the  defendant,  are  expressly  limited  to  those  of  "  form." 

3.  But  even  as  to  "  matters  of  mere  form,"  it  is  required  to  ren- 
der them  unobjectionable  that  they  should  "  not  tend  to  prejudice 
the  defendant ;"  and  here  we  inquire,  Is  the  statute  to  be  so 
construed  as  to  make  this  qualification  a  nullity  ?    And  if  not, 
On  whom  does  the  burden  of  proof  fall?    4.  It  is  submitted 
that  a  mere  tendency  to  prejudice  is  sufficient  to  make  any 
formal  defect  fatal.     5.  This  court  has  distinctly  recognized  the 
fact,  that  they  have  in  some  cases  permitted  such  a  use  to  be 
made  of  this  Statute  of  Jeofails  in  sustaining  objectionable  indict- 
ments as  to  carry  the  act  in  its  effect  and  operation  far  be}rond 
what  could  have  been  contemplated  by  the  Legislature.    (Peo- 
ple a.  Tredway,  3  Barb.,  470.)    If  this  instrument,  as  set  out  in 
the  indictment,  purported  to  have  been  signed  at  all,  it  is  certain 
that  on  its  face  it  appeared,  or  rather  purported  to  be,  the  act 
of  Mr.  Holmes  ;  and  as  to  Mrs.  Holmes,  it  purported  to  be  of  no 
more  value  than  a  blank  piece  of  paper.     As  to  the  former,  it 
was  valid  ;  and  as  to  the  latter,  a  glaring  nullity,  and  there 
could  have  been  no  forgery  in  the  case.    (People  a.  Allen,  5 
Den.,  76  ;  People  a.  Rynders,  12  Wend.,  425  ;  Biggs  a.  People, 
8  Barb.,  547  ;  People  a.  Powers,  6  N.  F.,  50.) 
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Samuel  B.  Garvin,  for  the  People. — I.  The  indictment  was 
good. 

II.  If  it  was  defective,  it  was  competent  for  the  court  to  per- 
mit the  remedy  of  proof.     If  the  indictment  gave  the  defendant 
intelligible  notice  of  the  charge  against  him,  that  is  sufficient. 
All  defects  beyond  this  are  settled  by  the  verdict  and  judg- 
ment. 

III.  There  having  been  a  trial  and  conviction  and  sentence, 
the  court  can  only  look  into  the  record  itself  for  error.     All 
questions  of  variance,  rulings  upon  evidence,  and  all  other  ob- 
jections, except  such  as  appear  upon  the  face  of  the  record,  are 
cured  by  the  verdict.     At  most,  it  is  a  mere  question  of  vari- 
ance, which  cannot,  of  course,  be  raised  in  any  way  except  by 
case  or  bill  of  exceptions.    This  statute  applies  as  well  to  judg- 
ments as  to  indictments. 

IV.  In  all  cases  where  judgments  have  been  reversed  by 
reason  of  imperfections  in  indictment,  it  has  been  on  questions 
raised  upon  trial,  or,  if  otherwise  presented,  where  the  court 
saw  that  no  averment  or  proof  could  have  remedied  such  de- 
fects. 

"V.  After  verdict,  all  intendments  and  presumptions  are  in 
favor  of  judgment,  and  the  court  will  presume  that  all  the  facts 
were  proved  to  make  out  the  case  of  crime  charged.  And  it 
will  be  presumed  that  those  facts  were  proved  at  the  trial,  with- 
out proof  of  which  the  verdict  could  not  have  been  found. 

BY  THE  COURT.* — MDLLIN,  J. — The  only  question  that  can 
be  discussed  on  the  writ  of  error  in  this  case  is,  whether  an 
offence  is  charged  in  the  indictment  for  which  the  term  of  im- 
prisonment imposed  on  the  prisoner  in  the  state-prison  could 
be  imposed. 

That  the  indictment  does  not  conform  to  the  precedents  of 
indictments  at  common  law,  must  be  admitted.  But  this  court, 
in  People  a.  Rynders  (12  Wend.,  425),  held  that  in  an  indict- 
ment for  forging  a  check,  it  was  not  necessary  to  allege  that  it 
was  an  instrument  in  writing,  being  or  purporting  to  be  the  act 
of  another,  by  which  a  pecuniary  obligation  is  or  purports  to  be 
created,  or  by  which  rights  or  property  are  or  purport  to  be 

*  Present,  ISORAHAM,  P.  J.,  Ooi'Loand  MULUK,  JJ. 
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transferred,  &c.  The  want  of  these  allegations  is  one  of  the 
principal  objections  to  this  indictment,  and  we  must  hold  it, 
therefore,  valid  without  them. 

Chief-justice  Savage,  in  delivering  the  opinion  of  the  court 
in  that  case,  says,  in  substance,  that  in  any  indictment  for  forgery, 
which  alleges  that  the  defendant  falsely  made,  forged,  and  coun- 
terfeited an  instrument  within  the  description  of  the  statute, 
and  in  which  the  instrument  so  alleged  to  be  forged  is  set  out 
in  hcBG  verba,  is  a  sufficient  description  of  the  circumstances 
within  the  statute. 

This  being  the  law,  this  indictment  is  sufficient. 

The  first  count  charges  the  defendant  with  forging  the  deed. 
He  is  one  of  the  grantors.  If  the  forging  thus  charged  means 
affixing  to  it  the  name  of  the  pretended  grantor,  it  would  be 
difficult  to  see  how  the  party  could  forge  his  own  deed. 

The  only  offence  he  could  commit,  touching  the  execution  of 
the  deed,  would  be  by  affixing  the  name  of  the  wife.  If  the 
indictment  is  sufficient  in  form,  the  particular  way  or  manner 
in  which  the  forgery  was  committed  was  the  subject  of  proof; 
and  as  the  testimony  is  not  before  us,  we  must  presume  that 
such  was  the  crime  proved. 

The  judgment  must  be  affirmed. 


PURDY  a.  PETERS. 

Supreme  Court,  First  District;  At  Chambers,  May,  1862. 

RIGHT  OF  UNSUCCESSFUL  PARTY  TO  HAVE  JUDGMENT  ENTERED. — 
FEES  OF  CLERK. 

A  party  desiring  to  appeal  to  the  Court  of  Appeals  from  a  decision  by  the  general 
term,  is  entitled  to  have  the  successful  party  enter,  or  cause  to  be  entered,  for- 
mal judgment  upon  the  decision. 

The  clerk  is  bound  to  perform  any  service  lawfully  required  of  him,  on  being  paid 
his  fee  therefor. 

But  he  cannot  insist  that,  before  performing  a  service  required  of  him,  he  shall 
be  paid  the  fees  for  some  previous  service,  for  which  he  has  given  credit. 
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Motion  to  require  the  prevailing  party  to  enter  judgment. 

This  action  was  brought  by  John  Purdy,  survivor,  <fcc., 
against  John  R.  Peters,  Jr.,  and  others,  executors.  The  cause 
was  tried  before  Mr.  Justice  Clerke,  in  May,  1859 ;  judgment 
was  rendered  in  favor  of  plaintiff  for  $5,255.86,  damages  and 
costs ;  the  defendants  appealed  to  the  general  term,  where  the 
judgment  was  affirmed.  The  plaintiff  then  procured  to  be  set- 
tled on  notice,  and  entered,  a  judgment  or  order  of  the  court,  at 
general  term,  reciting  the  appeal,  the  argument,  and  the  affirm- 
ance, with  costs.  A  copy  of  this  order  was  served  on  the  de- 
fendant. The  plaintiffs  costs  were  adjusted  on  notice  and  filed, 
and  the  clerk  was  directed  to  docket  judgment  for  the  amount 
of  such  costs.  No  other  record  or  roll  of  the  judgment  on  ap- 
peal was  filed.  Plaintiff  made  up  the  usual  judgment-roll,  on 
affirmance,  and  tendered  it  to  the  clerk  to  be  filed,  but  the  lat- 
ter refused  to  receive  it,  because  a  fee  claimed  for  the  argument 
($1)  had  not  been  paid.  Plaintiff  claimed  that  defendants'  should 
pay  that.  Defendants  moved  to  require  plaintiff  to  enter  judg- 
ment, so  that  they  might  appeal  to  the  Court  of  Appeals. 

George  A.  Halsey,  for  the  motion. 

Henry  P.  Fessenden,  opposed. — I.  Except  the  record  of  judg- 
ment mentioned  in  section  281  of  the  Code,  or  the  compilation 
of  papers  to  be  made  in  lieu  thereof  by  the  clerk,  the  Code  says 
nothing  of  any  judgment-roll.  No  further  or  other  judgment- 
roll,  therefore,  is  necessary  or  proper,  in  this  case,  than  already 
exists. 

II.  If  any  record  of  the  judgment  on  appeal  is  necessary,,  it 
is  the  clerk's  duty  to  make  it,  and  not  the  attorney's.  (Code, 
§  281 ;  Renail  a.  Harris,  2  Sandf.,  641 ;  S.  C.,  1  Code  R.,  125.) 
The  only  papers  required  for  that  purpose  are  the  notice  of  ap- 
peal, the  record  of  the  judgment  appealed  from,  the  case  and 
exceptions  (which  are,  in  legal  supposition,  annexed  to,  and 
form  part  of  the  first  judgment-roll),  and  the  judgment  on  ap- 
peal ;  and  perhaps  the  taxed  bill  of  the  costs  on  appeal.  All 
these  have  been  filed ;  or  if  there  is  doubt  about  any,  it  is  as 
respects  the  case  and  exceptions,  which  it  was  the  duty  of  the 
appellants  to  file.  (Rule  37.) 

VOL.  XV.— 11 
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III.  The  plaintiff  has,  however,  as  a  matter  of  supereroga- 
tion, made  up  and  offered  to  the  clerk  a  formal  record  of  the 
judgment  on  appeal.  The  clerk  refused  to  file  the  same,  be- 
cause his  fee  on  the  argument  had  not  been  paid.  No  such  fee 
is  due  him  at  all.  It  is  only  payable  on  a  trial.  (Code,  §  312.) 
A  trial  is  the  judicial  examination  of  issues.  (Tb.,  §  252.) 
Issues  arise  only  on  the  pleadings,  before  judgment.  (/&., 
§§  248-251.)  The  dictum  to  the  contrary,  in  "Wilcox  a.  Cur- 
tiss  (10  How.  Pr.,  91),  is  obviously  ill  considered,  and  wrong. 
If  payable  at  all,  however,  it  is  only  payable  by  the  party 
who  brings  on  the  argument.  (Code,  §  312.)  In  the  present 
case,  this  was  the  defendants. 

BARNARD,  J. — A  party  desiring  to  appeal  to  the  Court  of 
Appeals  from  a  decision  by  the  general  term,  is  entitled  to  have 
the  party  who  was  successful  at  the  general  term  enter,  or  cause 
to  be  entered,  formal  judgment  upon  the  decision. 

It  is,  however,  urged  in  opposition  to  this  motion,  that  for- 
mal judgment  has  not  been  entered  by  reason  of  the  fault  or 
omission  of  the  moving  party,  inasmuch  as  the  clerk  refuses  to 
enter  it,  in  consequence  of  some  fee  claimed  by  the  clerk  to  be 
payable  for  a  previous  service  performed  by  him  not  having 
been  paid. 

The  fee  in  question,  if  payable  at  all,  was  in  this  case  pay- 
able by  the  moving  party. 

The  objection  urged  would  therefore  be  fatal  to  the  motion, 
if  the  clerk  has  the  right  to  refuse  to  enter  judgment  for  the 
reason  assigned  by  him. 

The  clerk  is  entitled,  before  performing  any  service,  to  insist 
on  payment  of  the  fees  for  such  service.  In  which  case  the 
party  desiring  the  service  to  be  performed  must  either  pay  the 
fees,  or,  if  he  is  not  bound  to  pay  them,  must  take  measures  to 
compel  the  party  who  is  bound  to  pay.  It  is  immaterial  to  the 
clerk  who  pays  the  fees,  but  he  may  refuse  to  perform  any  ser- 
vice till  he  has  been  paid  for  it. 

If,  however,  he  performs  the  service  without  insisting  on 
payment  of  the  fees  therefor,  he  gives  credit  to  the  party  who 
Is  bound  to  pay  them,  and  must  look  to  him  personally. 

The  clerk  is  bound  to  perform  each  service  required  of  him 
on  being  paid  his  fee  therefor.  He  cannot  insist,  that  before 
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performing  some  service  required  of  him  he  shall  be  paid  the 
fees  for  some  previous  service  for  which  he  has  given  credit. 

If  the  clerk  is  correct  in  his  proposition  in  this  ease,  then  he 
can  keep  a  running  account  in  an  action,  and  when  a  final 
judgment  comes  to  be  entered,  insist  that  the  party  entering  it 
shall  pay  the  whole  account,  whether  incurred  by  him  or  the 
other  party  ;  or  even  still  further,  he  may  keep  a  running  ac- 
count against  an  attorney  for  a  year,  comprising  services  in 
fifty  different  actions,  and  finally  insist,  before  entering  judg- 
ment in  some  particular  action,  that  the  balance  of  account 
shall  be  paid.  This  has  not  been  authorized  by  any  statute  or 
principle  of  common  law. 

The  result  of  these  views  is  that  the  clerk,  on  being  tendered 
his  fee  for  entering  judgment  on  the  decision  of  the  general 
term,  was  bound  to  enter  it,  even  although  a  fee  for  a  previous. 
service  rendered  remained  unpaid  by  either  party. 

Motion  granted  without  costs. 


HAYES  a.  THE  PEOPLE. 

Supreme  Court,  First  District,'  General  Term,  May,  1862. 

EVIDENCE  OF  MARRIAGE.  —  BIGAMY.  —  PRESUMPTIONS. 

Under  an  indictment  for  bigamy,  strict  proof  of  marriage  is  necessary.  It  cannot 
be  established  by  inference,  nor  by  cohabitation  or  admissions  only. 

Marriage  is  a  civil  contract,  and  may  be  entered  into  in  any  manner  which  clearly 
evinces  the  intention  of  the  parties. 

Writ  of  error  to  New  York  General  Sessions. 

John  J.  Hayes,  the  plaintiff  in  error,  was  convicted  of  bigamy 
at  the  General  Sessions  of  New  York,  September  18,  1861,  for 
having  married  one  Jane  White,  while  his  former  wife,  Sarah 
E.  Blair,  was  living. 

A  ceremonial  marriage  between  Hayes  and  Sarah  E.  Blair 
•was  proved  and  admitted.  As  regards  the  second  marriage,  it 
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appeared  that  Hayes  first  became  acquainted  with  Jane,  while 
she  was  a  servant  at  the  Pierrepont  Hotel,  Brooklyn  :  she 
had  never  seen  him  before,  but  he  came  and  spoke  to  her  by 
the  door  between  9  and  10,  P.  M.,  when  he  asked  permission  to 
call  upon  her  ;  that  was  Monday.  On  Wednesday,  he  took  her 
out  riding.  She  said,  "  I  don't  know  where  he  took  me — he 
stopped  at  several  places — but  they  were  closed."  They  got 
back  between  twelve  and  half-past  twelve  at  night.  She  left 
the  Pierrepont  Hotel,  July  9th  or  10th,  and  went  to  the  Abbott 
House,  Middletown  Point,  as  servant,  July  llth.  On  the  llth 
of  August  he  came  to  Keyport,  and  took  board  where  she 
worked  ;  while  there,  they  became  engaged  to  be  married,  but 
did  not  sleep  together  there.  "When  she  left  the  hotel  in  Brook- 
lyn, she  said,  "  I  told  him  I  did  not  think  I  was  worthy  of  him, 
that  he  was  better  in  the  world  than  I  was,  that  I  had  nothing 
but  what  I  made  per  month  ;  I  told  him  I  had  met  with  a  mis- 
fortune. He  asked  me  what  it  was.  I  told  him  I  had  had  a 
child,  and  was  confined  in  Bellevue  Hospital.  He  said  that  it 
would  make  no  difference,  that  he  would  give  me  his  word  of 
honor  that  it  would  never  be  cast  up  against  me  as  long  as  I 
was  his  wife  when  life  lasted.  I  then  gave  consent  to  be  his 
wife." 

When  she  came  to  town  to  be  married,  he  took  her  to  Thomp- 
son-street, near  Grand,  and  paid  half  a  week's  rent ;  there  she 
left  some  of  her  things,  thence  went  "  to  look  further  "  to  a 
tenement-house  in  Elizabeth-street,  saw  the  landlady,  who  re- 
fused to  let  the  rooms  because,  as  Jane  said,  Hayes  had  no  ref- 
erences, and  she  "  don't  recollect  any  thing  said  about  marriage 
certificate."  Then  they  went  back  to  Thompson-street.  She 
says  she  is  positive  she  did  not  sleep  there  that  night,  September 
12th,  but  at  her  mother's.  The  next  day,  between  three  and  four, 
p.  M.,  came  over  to  the  room  in  Thompson-street,  there  saw 
Hayes,  and  was  married  to  him  in  that  apartment  about  seven, 
p.  M.,-  by  a  man  whom  Hayes  represented  to  be  a  minister,  and 
who  was  dressed  like  one.  He  had  on  a  white  neck-tie.  She 
did  not  ask  his  name.  That  night  she  got  a  marriage  certifi- 
cate. Said  she  could  not  read  or  write.  Defendant  took  the 
certificate.  She  swore  that  she  did  not  know  where  it  was. 
She  did  not  think  it  was  necessary  to  have  a  witness,  thought 
the  certificate  was  enough,  but  she  could  have  requested  her 
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sister  to  be  there,  only  he  told  her  he  wanted  the  marriage  kept 
secret,  as  his  mother  had  died  in  March  and  left  him  some 
property,  which  he  would  lose  if  his  being  married  were  made 
known. 

She  was  cross-examined,  and  stated  among  other  things,  as 
follows  :  I  did  not  state  when  I  first  went  to  Thompson-street 
that  I  was  Hayes'  wife.  I  did  not  stay  with  him  all  night  at 
the  Lafarge  House,  at  Island  City  Hotel,  or  anywhere  else  until 
I  was  married.  I  don't  know  that  I  told  the  woman  in  Elizabeth- 
street  that  I  was  his  (Hayes')  wife  ;  did  not  till  I  went  there  the 
second  time.  I  did  not  swear  before  Justice  Osborne  that  I 
never  had  a  marriage  certificate.  There  was  "  no  other  cere- 
mony performed  except  the  one  on  the  13th  of  September.  I 
had  a  marriage  ring  ;  got  it  quite  a  while  after  the  marriage  ; 
no  ring  was  used  at  the  marriage."  She  was  not  married  to 
the  man  by  whom  she  had  the  child  ;  the  child  was  dead. 

There  was  proof  that  Hayes  had  spoken  of,  and  represented 
her  to  be  his  wife  on  various  occasions. 

J.  W.  C.  Traphagen  and  James  T.  Brady,  for  plaintiff  in 
error. — I.  To  convict  of  bigamy,  there  must  be  proof  of  each  of 
the  alleged  marriages  as  a  marriage  in  fact.  It  cannot  be  estab- 
lished by  admissions,  cohabitation,  or  any  thing  less  than  satis- 
factory evidence  that  the  marital  relation  was  actually  created. 
(3  Greenl.  Ev.,  §  205.) 

II.  Although  in  this  State  marriage  is  a  civil  contract,  and 
may  exist  without  any  formal  solemnization,  yet,  consent  of 
both  parties  is  the  essence  of  the  contract.    There  is  no  contract 
unless  the  parties  thereto  assent,  and  they  must  assent  to  the 
same  thing  in  the  same  sense.     (Pars,  on  Cont.,  399.) 

III.  The  learned  judge  charged  in  this  case,  that  if  Hayes 
and  Jane  White  agreed  in  the  presence  of  the  man  represented 
to  be  a  minister,  to  be  man  and  wife,  and  afterwards  lived 
together  as  such,  that  was  a  sufficient  marriage  to  sustain  an 
indictment  for  bigamy  ;  "  and  it  was  of  no  consequence  whether 
the  man  represented  to  be  a  minister  was  such  or  not."    This 
latter  branch  of  the  charge  was  erroneous.     On  the  most  favor- 
able view  of  the  case  for  the  prosecution,  Hayes  debauched 
Jane  White  by  means  of  a  pretended  marriage,  when  he  never 
designed  to  marry  her,  and  did  not,  in  fact,  consent  to  a  marriage. 
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For  this  seduction,  if  such  it  were,  he  cannot  be  punished,  as 
the  transaction  lacks  essential  features  to  bring  it  within  our 
statute  against  seduction. 

IV.  It  seems  quite  obvious  that  there  was  no  seduction  in  the 
case.  The  proof  discloses  a  clear  case  of  a  woman  who  had 
already  and  illicitly  parted  with  her  chastity,  becoming  a  con- 
eubine. 

Samuel  B.  Garvin,  for  the  People. — The  exceptions  arise 
upon  the  charge  qf  the  recorder,  in  which  the  court  properly 
advised  the  jury  ; — 1.  That  marriage  is  a  civil  contract.  (1  Hill, 
270 ;  4  Johns.,  52  ;  8  Paige,  574.)  2.  That  it  did  not  require 
the  intervention  of  minister  or  magistrate  to  make  it  legal. 
(See  S.  C.)  3.  It  was  of  no  consequence  whether  the  person 
representing  himself  to  be  a  minister  was  such  or  not.  If  he  so 
represented  himself,  the  marriage  was  valid  in  law.  (State  a. 
Rood,  12  Verm.,  396.) 

BY  THE  COURT.* — LEONARD,  J. — Under  an  indictment  for 
bigamy,  strict  proof  of  marriage  is  necessary.  It  cannot  be 
established  by  inference,  nor  by  cohabitation,  or  admission 
only.  The  defendant  is  never  estopped  from  denying  the  fact  in 
a  criminal  case.  His  conduct  may,  however,  be  so  wicked  as 
to  exclude  favorable  presumptions  in  his  behalf.  In  the  pres- 
ent case,  it  was  proven  that  the  prisoner  introduced  to  the  com- 
plainant a  person  whom  he  represented  to  be  a  minister,  and 
who  conducted  a  marriage  ceremony  between  them  as  a  minis- 
ter, taking  a  small  book  from  his  pocket  and  reading  the  Epis- 
copal form.  This  person  was  dressed  to  represent  the  character 
in  which  he  served,  and  it  was  manifest  that  it  was  designed  by 
the  prisoner  that  the  complainant  should  believe  him  to  be  an 
ordained  minister  of  the  Gospel.  There  was  no  proof,  however, 
that  he  was  in  fact  a  clergyman,  or  authorized  by  law  to  certify 
a  marriage  for  the  purpose  of  registry.  He  asked  the  complain- 
ant if  she  would  take  the  defendant  for  her  husband,  and  she 
answered,  Yes.  The  prisoner  was  asked  if  he  would  take  the 
complainant  as  his  wife,  and  he  answered,  Yes.  And  the  per- 
son officiating  pronounced  them  man  and  wife.  Here  was 
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every  element  necessary  to  constitute  the  contract  of  marriage. 
It  was  followed  by  cohabitation.  The  jury  believed  it  was  a 
reality  to  the  complainant,  whatever  the  prisoner  intended. 
He  may  have  procured  some  person  falsely  to  represent  him- 
self as  a  minister,  with  intent  to  deceive  his  victim,  and  to  ob- 
tain the  object  of  his  lust  without  any  marriage.  Such  a  thing 
is  possible.  I  see  no  reason,  however,  to  presume  that  the 
prisoner  committed  another  and  different  crime  in  order  to  ac- 
quit of  the  one  with  which  he  stands  convicted  here.  Marriage, 
although  the  most  solemn  obligation,  is  a  civil  contract,  and 
may  be  entered  into  in  any  manner  which  clearly  evinces  the 
intention  of  the  parties.  It  is  altogether  suitable  that  it  should 
be  celebrated  in  a  manner  to  impress  upon  the  parties  and 
friends  its  sacred  character.  The  law,  as  written  in  the  statute, 
has  wisely,  I  think,  omitted  to  prescribe  any  form  to  be  ob- 
served in  entering  into  this  contract.  I  think  the  charge  of  the 
recorder  was  correct.  The  judgment  should  be  affirmed. 


THE   PEOPLE   on  rel.   DILLON   a.   THE    BOARD   OF 
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Supreme  Court,  Second  District;  General  Term,  Dec.,  1862. 

CERTIOKAEI. — JURISDICTION. — POLICE     REGULATIONS. — DISOBEDI- 
ENCE OF  ORDERS. — NUISANCE. 

The  office  of  a  common-law  certiorari  is  to  bring  up  the  record  from  the  inferior 
tribunal.  And  if  the  inferior  court  appears  to  have  had  jurisdiction,  the  Su- 
preme Court  will  not  examine  the  evidence  for  the  purpose  of  reviewing  the 
decision  upon  the  merits. 

Where  the  jurisdiction  of  an  inferior.court  depends  upon  the  evidence  taken  before 
it,  the  Supreme  Court,  on  certiorari,  will  examine  such  evidence,  in  order  to 
determine  the  question  of  jurisdiction,  but  for  no  other  purpose. 

A  policeman  in  a  populous  city  was  directed  to  kill  a  dog,  which  had  bitten  a 
child,  or  bring  the  dog  to  the  station-house  :  he  disobeyed  the  order,—  Held, 
that  such  disobedience  was  unwarranted,  and  justified  punishment. 

A  dog  in  the  habit  of  flying  at  persons  in  the  public  streets,  is  a  nuisance. 

Common-law  Certiorari. 
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This  was  a  certiorari  obtained  on  the  relation  of  Patrick  E. 
Dillon,  and  directed  to  the  Board  of  Metropolitan  Police  of  the 
Metropolitan  Police  District  of  the  State  of  New  York,  com- 
posed of  John  G.  Bergen,  Thomas  P.  Acton,  and  James  Bo  wen, 
Commissioners  of  Police.  The  certiorari  was  issued  in  Octo- 
ber, 1861,  and  brought  up  proceedings  had  in  August,  1860, 
removing  the  relator  from  the  police  force.  The  charge  against 
the  relator  was  disobedience  of  orders :  the  specification  that, 
on  the  6th  August,  1860,  he  was  ordered  by  Sergeant  Terry  to 
go  to  Hamilton  Avenue,  and  either  kill  a  dog  that  had  bitten  a 
child,  or  bring  it  to  the  station-house.  He  proceeded  to  the 
place  and  found  the  dog,  but  did  neither  kill  him  nor  bring  him 
to  the  station,  as  ordered  by  the  sergeant. 

The  relator  was  tried  before  the  commissioners  on  notice  to 
him.  The  testimony  was  as  follows  : 

Sergeant  Terry  sworn  :  On  the  6th  inst,  an  order  came  from 
the  mayor's  office  to  have  a  dog  killed.  Captain  llolbrook 
looked  at  the  order,  and  told  me  when  the  roll  was  called  to 
send  a  man  and  carry  out  the  order.  I  sent  defendant,  and  he 
came  back  and  said  there  was  nothing  in  the  case.  When  I 
told  him  to  destroy  the  dog  or  bring  him  to  the  station-house, 
he  answered,  "  Bring  him  here  ?"  I  said,  "  Yes,  bring  him  here, 
or  destroy  him."  He  did  neither. 

Mary  Lynch  sworn  :  On  Sunday  evening  my  little  boy  was 
playing  at  the  door ;  there  was  a  dog  there  with  a  bone  near 
by ;  he  dropped  the  bone  and  bit  the  child  on  the  neck  and  on 
the  arm  ;  I  went  to  the  mayor  and  got  an  order  to  have  the 
dog  killed  ;  the  defendant  came  and  said  he  thought  the  child 
wasn't  badly  injured  enough  to  have  the  dog  killed  ;  I  said  I 
wanted  the  dog  killed ;  I  asked  the  defendant,  finally,  if  he  was 
going  to  kill  the  dog ;  he  said  he  would  see  about  it ;  he  went 
away  at  last  without  doing  any  thing  about  it ;  and  when 
another  officer  came,  the  dog  couldn't  be  found  ;  I  saw  defend- 
ant going  into  Feeler's  drinking-place ;  don't  know  that  he 
drank  any  thing. 

Elizabeth  McDonald  sworn :  I  saw  the  dog  bite  the  child  ; 
didn't  see  Dillon  go  into  Fesler's. 

Bridget  Lynch  sworn  :  I  saw  the  dog  on  the  sidewalk. 
Defendant  sworn :  I  received  the  order  on  the  6th  ;  I  under- 
stood, as  is  usual  in  such  cases,  that  I  was  to  exercise  a  little 
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judgment  in  the  matter ;  the  sergeant  gave  me  an  order  like 
this  :  "  Bring  the  dog  or  kill  him,  if  you  think  the  matter  seri- 
ous ;"  the  dog  was  about  three  months  old ;  I  have  always  acted 
on  such  orders,  when  I  found  the  dog  had  bitten  any  one ;  I 
found  a  scratch  abdut  the  size  of  a  head  of  a  pin ;  I  did  see  a 
dog  in  the  street,  but  didn't  understand  that  it  was  the  dog  in 
question. 

The  commissioners  adjudged  the  charge  proven,  and  dismissed 
the  relator  from  the  force.  The  return  showed  the  foregoing 
facts  and  the  circumstances  of  the  trial  and  judgment. 

Britton  &  Ely,  for  the  relator. — I.  There  is  no  proof  what- 
ever that  the  relator  wilfully  disobeyed  the  order  given  him. 
It  does  not  appear  that  he  saw  the  dog,  or  that  it  was  possible 
for  him  to  have  seized  or  killed  him. 

II.  The  order  required  him  to  perform  an  illegal  act,  and  he 
was  not  bound  to  obey  it.     1.  The  order  of  the  mayor  would 
have  been  no  justification  for  a  compliance  with  the  order. 
The  mayor  had  no  power  in  the  matter.      None  but  a  justice 
of  the  peace  was  by  law  authorized  to  act,  and  he  only  in  the 
manner  prescribed  in  the  statute.     (1  Rev.  Slot.,  706,  §  17.) 
2.  The  order  of  Jiis  superior  officer  would  have  been  no  justifi- 
cation for  doing  an  illegal  act. 

III.  The  court  on  certiorari  are  authorized  to  look  into  the 
evidence  so  far  as  to  see  that  there  was  evidence  to  sustain  the 
action  of  the  tribunal  below.    (Mullius  a.  People,  23  How.  Pr.y 
289.) 

A.  J.  Vanderpoel,  for  Board  of  Police. — I.  The  proceedings 
which  resulted  in  the  removal  of  the  relator  were,  in  all  respects, 
regular. 

II.  The  -cause  for  removal  was  sufficient.  The  subject-matter 
was  within  the  jurisdiction  of  the  board.  The  evidence  sus- 
tained the  charge.  1.  The  court,  on  a  common-law  certiorari, 
abstains  from  interfering  with  the  decision  of  inferior  tribunals, 
in  cases  within  their  jurisdiction  on  questions  of  fact.  Their 
decisions  on  the  merits  are  final  and  conclusive.  (Carter  a.  New- 
bold,  7  How.  Pr.,  166  ;  People  a.  Goodwin,  5  N.  Y.,  568 ; 
People  a.  Yan  Alstyne,  32  Barb.,  131.)  2.  The  dog  was  a  nui- 
sance, and,  independent  of  the  order  of  the  mayor  directing 
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that  he  be  killed,  any  person  had  a  right  to  kill  him.  The 
relator  saw  the  dog  in  the  street.  He  showed  gross  negligence 
if  he  did  not  ascertain  it  was  the  dog  he  was  searching  for, 
•when  in  conversation  with  the  complainant,  and  he  is  contra- 
dicted by  other  evidence.  (Dunlap  a.  Snyder,  17  Barb.,  561, 
Hand's  Opinion  ;  Maxwell  a.  Palmerton,  21  Wend.,  407 ;  Loomis 
a.  Terry,  17  lb.,  496,  500  ;  Police  Act,  §  29.) 

III.  The  delay  of  the  relator  in  suing  out  this  writ,  ought  to 
be  a  sufficient  ground  for  quashing  it.     This  point  can  now  be 
urged  upon  the  court  with  the  same  effect  as  if  it  arose  upon  a 
motion  to  quash  the  writ.     (People  a.  Supervisors  of  Allegany, 
15  Wend.,  198,  203.) 

IV.  The  writ  of  certiorari  is  not,  like  a  writ  of  error,  a  writ 
of  right.     It  rests  in  the  discretion  of  the  court.     It  is  often 
denied  where  the  power  to  issue  it  is  unquestionable,  and  where 
there  is  apparent  error  in  the  proceedings  below.     (People  a. 
Supervisors  of  Allegany,  15  Wend.,198,  203  ;  People  a.  Mayor, 
&c.,  of  N.  Y.,  2  Hill,  9 ;  5  Barb.,  43  ;  People  a.  Stilwell,  19 
N.  Y.,  531  ;  People  a.  City  of  Rochester,  21  Barb.,  656  ;  Matter 
of  Mount  Morris  Square,  2  Hill,  14 ;  Onderdonk  a.  Supervisors 
of  Queens,  1  Ib.,  195.)     It  is  true  that  there  .is  no  statute  limit- 
ing the  time  for  suing  out  a  writ  of  certiorari.     But  the  court 
will  regard  the  delay  as  a  circumstance  entitled  to  much  weight. 
(Elmendorf  a.  Mayor,  &c.,  of  N.  Y.,  25  Wend.,  693 ;  People  a. 
Mayor,  &c.,  of  N.  Y.,  1  Hill,  9.) 

BY  THE  COURT.* — BROWN,  J. — On  the  6th  of  August,  1860, 
the  relator  was  a  member  of  the  Metropolitan  Police  force  of 
the  metropolitan  district  of  the  State,  and  on  the  llth  of  the 
same  month  was  removed  from  his  office  by  an  order  made  by 
the  defendant.  This  writ  of  certiorari  is  brought  to  remove  the 
proceedings  into  this  court  for  review  and  reversal,  upon  the 
ground  that  the  Board  of  Metropolitan  Police  exceeded  its  au- 
thority, and  that  its  proceedings  were  illegal  and  erroneous. 

The  10th  section  of  the  act  of  the  10th  of  April,  1860,  to 
amend  the  act  concerning  the  Metropolitan  Police  district,  pro- 
vides for  the  appointment  by  the  board  of  the  superintendent, 
and  other  officers  and  members  of  the  police  force,  whenever 
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vacancies  occur  therein,  and  confers  upon  it  authority  to  pro- 
mulgate all  regulations  and  orders  through  the  superintendent 
of  police,  who  shall  be  the  executive  head  of  the  whole  police 
force  of  the  metropolitan  district,  with  the  direction  and  con- 
trol of  the  force,  subject  to  the  rules  and  regulations  of  the 
Board  of  Police.  The  13th  section  of  the  act  also  directs  that 
each  member  of  the  force  shall  hold  office  during  good  be- 
havior, and  shall  be  liable  to  be  removed  only  after  written 
charges  shall  have  been  preferred  against  him,  according  to  the 
rules  and  regulations  of  the  Board  of  Police,  and  the  same  shall 
have  been  publicly  heard  and  examined  after  notice  to  him 
thereof  by  the  board,  in  the  manner  prescribed  by  such  rules 
and  regulations.  These  two  sections  briefly  prescribe  the  mode 
of  appointment  to  office,  the  duration  of  the  term  thereof,  and 
the  manner  of  removal  therefrom.  Written  charges  are  to  be 
preferred  against  the  member  charged  with  delinquency.  No- 
tice is  to  be  given  to  him  of  the  hearing  before  the  Board  of 
Police,  and  the  same  are  to  be  publicly  heard  ;  that  is,  there  is 
to  be  a  public  trial  upon  written  charges,  of  which  the  accused 
is  to  have  due  notice,  with  an  opportunity  to  be  present  at  the 
examination  of  the  witnesses,  and  to  offer  such  defence  as  he 
may  have  to  make. 

The  return  to  the  writ  of  certiorari  is  full  and  explicit  upon 
all  these  points.  It  appears  that  charges  of  disobedience  of 
orders  were  duly  preferred  against  the  relator.  A  copy  thereof 
was  duly  served  upon  him,  which  he  was  required  to  examine 
and  answer.  A  notice  was  also  given  to  him  of  the  time  and 
the  place  appointed  for  the  hearing.  He  was  also  at  the  same 
time  served  with  a  copy  of  Rule  No.  7  of  the  Rules  of  the  Board 
of  Police,  which  directs  that  where  charges  are  filed,  the  chief 
clerk  shall  notify  the  accused  to  call  and  examine  and  answer 
the  same  either  in  writing  or  orally,  to  be  taken  down  by  such 
clerk.  The  rule  also  directs  that  the  hearing  may  be  had  at 
any  subsequent  meeting  of  the  board,  of  which  the  accused  shall 
be  advised.  But  he  may  waive  such  trial  and  submit  the  case 
and  answer  upon  affidavits,  after  two  days'  notice  has  been  given 
to  the  complainant  of  such  waiver,  and  opportunity  for  the  lat- 
ter to  procure  witnesses  or  to  furnish  affidavits  in  support  of 
his  complaint.  The  return  further  shows  that  on  the  llth  day 
of  August,  1860,  the  trial  was  had  before  the  Board  of  Police, 
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at  their  office,  in  the  city  of  New  York.  Four  witnesses  were 
sworn  and  examined  on  behalf  of  the  complainant,  and  the  re- 
lator  was  then  and  there  also  sworn  in  his  own  behalf.  And 
after  hearing  the  proofs  and  allegations  of  the  parties,  the  board 
made  the  order  that  the  charge  of  disobedience  of  orders  wag 
established  and  made  out,  and  that  the  relator  was  guilty  there- 
of, and  that  he  be  removed  from  his  office  as  a  member  of  the 
Metropolitan  Police  force. 

It  is  not  claimed  that  there  is  any  irregularity  in  the  pro- 
ceedings themselves  which  the  relator  seeks  to  review.  The 
errors  alleged,  are, 

first.  The  want  of  sufficient  proof  to  establish  the  charge  of 
disobedience  of  orders. 

Second,  That  the  order  referred  to  required  the  relator  to  do 
an  illegal  act,  which  he  was  under  no  obligation  to  obey.  The 
sufficiency  of  the  evidence  to  sustain  the  charge  is  not  open  to 
question  and  examination  in  this  proceeding.  The  office  of  a 
common-law  certiorari  is  to  bring  up  the  record  from  the  in- 
ferior tribunal.  And  if  it  appears  to  have  had  jurisdiction,  this 
court  will  not  examine  the  evidence  for  the  purpose  of  review- 
ing the  decision  upon  the  merits.  (Carter  a.  Newbold,  7  How. 
Pr.,  166 ;  People  a.  Goodwin,  5  N.  T.,  568 ;  People  a.  Van 
Alstyne,  32  Barb.,  131.) 

Where  the  jurisdiction  depends  upon  evidence  to  be  taken 
before  the  inferior  tribunal,  this  court  upon  certiorari  will  ex- 
amine such  evidence,  in  order  to  determine  the  question  of 
jurisdiction,  but  for  no  other  purpose. 

The  order  given  to  the  relator  was  from  one  of  the  sergeants 
of  police.  It  directed  him  to  proceed  to  Hamilton  Avenue,  in 
Brooklyn,  and  either  kill  a  dog  which  had  bitten  a  child,  or 
bring  the  dog  to  the  station-house.  The  specification  was  that 
he  did  neither.  He  did  not  kill  the  animal,  or  bring  him  to  the 
Btation-house.  It  is  going  very  far,  I  think,  to  say  that  such 
an  order  issued  to  a  policeman  by  his  superior  officer  in  a  pop- 
ulous city,  is  illegal.  A  dogper  se  is  not  a  nuisance,  but  a  dog 
with  certain  habits  and  propensities,  such  as  flying  at  persons 
and  biting  children  upon  the  public  streets,  is  a  nuisance  of  the 
worst  kind,  which  it  is  clearly  the  duty  of  the  police  to  sup- 
press. If  he  did  not  kill  the  dog,  the  order  was  to  bring  him  to 
the  station-house.  Freedom  from  arrest  and  detention  at  the 
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station-house,  is  not  one  of  the  privileges  and  immunities  of 
dogs.  The  order,  I  think,  was  clearly  a  legal  and  proper  order, 
and  one  that  the  policeman  was  bound  to  obey. 

In  conclusion,  this  is  not  a  case  in  which  we  should  interfere. 
The  discipline  of  a  police  force  of  a  large  city,  to  be  effectual, 
must  be  sharp  and  severe,  and  rigorously  applied.  Disobe- 
dience of  orders  is  an  offence  which  should  not  be  extenuated. 

The  proceedings  should  be  affirmed,  with  costs. 


MANICE  a.  BRADY. 
Supreme  Court,  First  District;  General  Term,  Nov.,  1860. 

VARIANCE. — CAUSE  OF  ACTION   UNPROVED. — PENALTY  AND  LI- 
QUIDATED DAMAGES. 

An  objection  that  under  the  frame  of  the  complaint,  the  plaintiff  was  not  entitled 
to  recover  for  the  cause  of  action  which  he  has  proved,  must  be  distinctly  taken 
at  the  trial,  or  the  court  on  appeal  will  deem  that  it  was  disregarded  as  imma- 
terial, or  that  the  complaint  was  treated  as  amended. 

This  rule  applied  where,  in  an  action  for  breach  of  the  conditions  of  a  lease,  the 
plaintiff  recovered  rent  for  use  and  occupation. 

The  owner  of  land  agreed  with  another  person  that  the  latter  might  temporarily 
use  it,  and  should  make  certain  improvements,  providing  that  if  he  fulfilled  his 
agreement  he  should  pay  no  rent ;  but  if  not,  he  was  to  pay  rent  at  the  rate  of 
$200  a  year  in  addition  to  the  expense  of  restoring  the  premises. 

Held,  that  it  appearing  that  the  sum  named  was  a  fair  rent  for  the  premises 
in  question,  it  was  not  to  be  deemed  as  a  penalty,  or  even  liquidated  damages, 
but  the  rent,  from  which  the  tenant  was  to  be  exonerated  in  a  certain  contin- 
gency. 

The  cases  which  sometimes  make  it  difficult  to  determine  whether  a  particular 
sum  was  designed  as  a  penalty  or  as  liquidated  damages,  are  cases  where  such 
sum  is  inserted  in  lieu  of  all  other  damages,  and  where  it  is  doubtful  whether 
the  allowance  of  it  would  not  give  to  a  party  an  extravagant  and  unreasonable 
compensation,  or  would  enable  such  party  under  cover  of  it  to  obtain  illegal 
interest  for  the  loan  or  forbearance  of,  or  where,  for  some  other  reason,  it  is  dif- 
ficult to  arrive  at  the  probable  intentions  of  the  parties. 

Appeal  from  a  judgment. 

The  plaintiff  and  defendant  made  an  agreement,  under  seal, 
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dated  May  1, 1850,  in  substance,  that  the  defendant  might  tem- 
porarily put  sand  upon  his  four  lots  on  the  corner  of  Madison 
Avenue  and  Twenty-fifth-street ;  to  be  removed  on  ten  days' 
notice.  The  fence  was  to  be  kept  in  good  order,  and  the  flag- 
ging on  Twenty-fifth-street,  opposite  the  entrance  to  be  made, 
was  to  be  replaced  when  possession  was  given  up.  If  the  de- 
fendant did  not  remove  the  sand  on  notice,  repair  the  fence,  and 
replace  the  flagging,  the  plaintiff  was  at  liberty  to  do  it  at  the 
expense  of  the  defendant.  When  the  sand  was  removed,  the 
ground  was  to  be  smoothed  by  the  defendant,  and  if  not,  the 
plaintiff  might  do  it,  also  at  the  expense  of  the  defendant. 

If  the  defendant  did  all  things  as  he  agreed,  he  was  to  pay 
no  rent ;  but  if  he  did  not,  he  was  to  pay  rent  for  the  use  of 
the  premises  at  the  rate  of  $200  a  year ;  and  this  rent  was  to  be 
in  addition  to  the  expenses  of  removal  and  repair,  and  flagging 
and  levelling,  before  mentioned. 

Notice  in  writing  to  remove  the  sand  was  served  June  23, 
1851.  Yerbal  notice  had  been  before  given.  The  defendant 
failed  to  comply,  and  finally  left  the  premises  Oct.  11, 1851. 

Upon  the  trial  of  the  cause,  it  was  agreed,  by  counsel,  that  if 
the  plaintiff  was  entitled  to  recover  rent,  the  amount  of  the  re- 
covery should  be  $382.39.  The  defendant  at  the  close  of  the 
plaintiff's  evidence  moved  for  a  nonsuit.  1.  Because  the  sum 
mentioned  in  the  agreement  as  rent  was  to  be  regarded  as  a 
penalty.  2.  Because  if  so  regarded,  the  plaintiff  could  only  re- 
cover for  the  actual  damage  sustained,  and  no  special  damage 
had  been  alleged  or  proved. 

The  court  refused  the  nonsuit,  and  the  defendant  excepted. 

The  jury  found  that  the  defendant  had  not  complied  with  his 
agreement,  and  that  it  would  cost  $25  to  do  what  he  omitted. 
Under  the  direction  of  the  court  they  found  a  verdict  for  the 
plaintiff  for  $382.39.  The  court  thereupon  ordered  judgment 
for  plaintiff  for  the  sum  of  $382.39,  to  which  decision  and  ruling 
the  counsel  of  the  defendant  then  and  there  excepted. 

Judgment  having  been  perfected  for  the  plaintiff,  the  defend- 
ant appealed  to  the  general  term. 

Stephen  E.  BurryR,  for  defendant. 
Augustus  F.  Smith ,  for  plaintiff. 
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BY  THE  COURT.*— HOGEBOOM,  J. — Only  two  grounds  for  a 
new  trial  seem  to  be  taken  in  this  case,  in  the  points  npon 
which  the  case  was  submitted  for  decision.  1.  That  the 
amount  allowed  for  rent  of  the  premises  was  improperly  al- 
lowed, inasmuch  as  the  action  was  not  for  use  and  occupation, 
but  for  damages  arising  from  certain  alleged  breaches  of  the 
written  agreement  between  the  parties.  2.  That  the  sum  of 
two  hundred  dollars  per  annum  claimed  as  rent  should  be  con- 
strued as  a  penalty,  and  not  as  liquidated  damages  for  the 
breach  of  the  agreement. 

I  am  of  opinion  that  the  first  ground  was  not  taken  at  the 
trial.  Nothing  seems  to  have  been  said  about  it  at  the  trial, 
except  on  the  motion  for  a  nonsuit.  The  point  then  made  was 
that  if  the  $200  be  regarded  as  a  penalty,  the  plaintiff  could 
only  recover  for  the  actual  damage  sustained,  no  special  dam- 
age having  been  alleged  in  the  complaint  nor  proved  on  the 
trial.  This  does  not  present  the  question  that  the  $200  is  not 
recoverable  for  use  and  occupation  of  the  premises.  If  it  had 
been  distinctly  presented,  an  amendment  would  doubtless  (if 
necessary)  have  been  allowed  on  the  trial,  as  it  is  obvious,  from 
the  amount  for  which  judgment  was  demanded  in  the  complaint, 
and  from  the  allegations  therein  of  specific  breaches  of  each  and 
every  of  the  stipulations  in  the  agreement  required  to  be  per- 
formed by  the  defendant,  that  the  plaintiff  intended  to  prose- 
cute for  the  amount  of  the  rent,  as  well  as  for  the  other  items 
of  claim  therein  contained.  And  the  defendant  was  distinctly 
apprised,  before  the  close  of  the  trial,  that  the  plaintiff  sought 
to  recover  for  the  rent  as  well  as  the  other  items,  inasmuch  as 
"  the  counsel  agreed  that  if  the  plaintiff  was  entitled  to  recover 
rent,  the  amount  should  be  $382.39."  We  must,  therefore,  as- 
sume that  the  point  now  relied  on  was  not  distinctly  brought 
before  the  court ;  or,  if  so,  that  it  was  disregarded  by  the  court 
as  unimportant,  the  whole  merits  of  the  case  having  been  ex- 
amined ;  or  that  the  complaint  was  treated  as  amended :  in  any 
of  which  contingencies,  the  objection  would  be  unavailable. 

We  must,  therefore,  look  at  the  other  and  only  important 
question  in  the  case,  to  wit :  whether  the  $200  was  designed 
by  the  parties,  and  should  have  been  treated  by  the  court,  as  a 
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penalty,  or  as  liquidated  damages ;  if,  indeed,  it  was  strictly 
either,  and  was  not  rather  a  just  compensation  for  the  use  of  the 
premises,  which  the  parties  had  fixed  by  mutual  agreement 
between  themselves.  It  certainly  was  proper  enough  that  the 
plaintiff  should  have  such  compensation,  for  the  defendant  had 
received  the  benefit  for  which  such  compensation  was  allowed. 
He  had  occupied  the  premises  for  the  period  for  which  the  rent 
was  allowed.  It  does  not  appear  that  this  rent  was  extrava- 
gant, and  the  plaintiff  offered  to  prove  that  it  was  a  fair  valua- 
tion for  the  use  of  the  lots.  It  would,  therefore,  have  been 
both  natural  and  equitable  that  the  parties  should  have  in- 
cluded this  sum  in  the  amount  which  the  defendant  was  to  pay. 
It  was  apart  of  what  he  ought  to  pay,  and  not  a  sum  beyond 
it.  It  was  independent  of  and  additional  to  the  other  items 
for  which  the  defendant  ought  to  make  compensation.  The 
fact  that  the  plaintiff  stipulated  to  relinquish  it  on  the  event  of 
a  full  and  prompt  compliance  on  the  part  of  the  defendant  with 
the  other  stipulations  of  the  contract,  is  not  a  reason  for  depriv- 
ing the  plaintiff  of  it,  if  the  defendant  failed  to  make  such  com- 
pliance. The  cases  which  sometimes  make  it  difficult  to  deter- 
mine whether  a  particular  sum  was  designed  as  a  penalty  or  as 
liquidated  damages,  are  cases  where  such  sum  is  inserted  in 
lieu  of  all  other  damages,  and  where  it  is  doubtful  whether  the 
allowance  of  it  would  not  give  to  a  party  an  extravagant  and 
unreasonable  compensation,  or  would  enable  such  party,  under 
cover  of  it,  to  obtain  illegal  interest  for  the  loan  or  forbearance 
of  money,  or  where,  for  some  other  reason,  it  is  difficult  to  ar- 
rive at  the  probable  intentions  of  the  parties.  (Dakin  a.  Williams, 
17  Wend.,  447,454;  Cotheal  a.  Talmage,  9  N.  Y.,  551,  554; 
Bagley  a.  Peddie,  16  /&.,  469, 471 ;  2  Pars,  on  Cont.,  438,  and 
notes.) 

In  this  case,  I  think  no  such  difficulty  arises.  The  intent  of 
the  parties  is  sufficiently  clear — not  to  waive  a  portion  of  the  just 
claim  of  the  one  party,  except  upon  the  performance  by  the 
other  of  a  lawful  condition.  The  claim  is  equitable  and  just  in 
itself;  the  matters  in  issue  have  been  determined,  upon  a  full 
hearing  of  the  parties,  in  favor  of  the  plaintiff,  and  the  judg- 
ment of  the  special  term  should  be  affirmed. 

Order  accordingly. 
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Court  of  Appeals  ;  October,  1862. 
Again  y  January,  1863. 

APPEAL. — CASE. 

Where  the  case,  made  upon  an  appeal,  fails  to  show  the  court  in  which  judgment 
was  rendered,  or  to  show  such  a  judgment  as  is  set  forth  in  the  notice  of  ap- 
peal, the  appeal  will  be  dismissed.  It  is  not  enough  that  the  case  states  facto 
which  make  it  probable,  merely,  that  an  appealable  judgment  has  been  ren- 
dered. 

But  where  the  court  can  see  that  it  is  probable  that  the  error  is  clerical,  and  that 
in  fact  a  right  of  appeal  exists,  it  will  allow  the  case  to  be  amended  on  terms. 

An  appeal  lies  to  the  Court  of  Appeals  from  a  judgment  of  the  general  term,  render- 
ed upon  argument,  affirming  a  final  judgment  of  any  kind,  if  the  latter  is  an 
actual  determination  of  a  court  of  record,  and  not  merely  rendered  upon  default 
So  held,  in  the  case  of  a  judgment  granted  against  a  plaintiff  in  consequence 
of  his  failure  to  comply  with  the  terms  of  an  order  at  special  term. 


Although  an  order  directing  the  names  of  certain  parties  plaintiff  to  be  stricken 
out,  might  be  deemed  a  mere  question  of  practice  within  the  discretion  of  the 

.  court,  and  not  reviewable  on  appeal  in  the  Court  of  Appeals,  yet  where  such 
an  order  further  requires  the  remaining  plaintiff  to  join  such  parties  as  defend- 
ants, and  prescribes  what  allegations  he  should  assert  in  his  amended  com- 
plaint, it  presents  questions  which  may  be  reviewed  by  an  appeal  to  the  Court 
of  Appeals.  And  this  is  so,  although  the  order  states  that  the  complaint  is 
dismissed  for  want  of  prosecution,  if  the  papers  show  that  the  want  of  prosecu- 
tion consisted  simply  in  the  appellant's  refusal  to  proceed  by  making  hi* 
original  co-plaintiffs  defendants. 

Counsel  opposing  a  motion  to  dismiss  an  action  for  want  of  prosecution,  in  not 
complying  with  an  order  to  amend,  previously  made,  are  not  to  be  deemed  a* 
consenting  to  an  order  of  dismissal  in  such  sense  as  to  preclude  an  appeal,  by 
stating  that  sooner  than  comply  with  the  order  they  would  allow  the  complaint 
to  be  dismissed,  and  present  the  case  on  appeal. 

I.  October,  1862.  —  Motion  to  dismiss  appeal,  on  the  case 
served,  upon  the  ground  of  irregularity.  The  facts  appear 
sufficiently  in  the  opinion. 

Jeremiah  Larocque,  for  the  motion. 

William  Curtis  Noyes,  for  the  plaintiff,  opposed. 
VOL.  XV.— 12 
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BY  THE  COURT. — SELDEN,  J. — From  the  very  imperfect  man- 
ner in  which  the  proceedings  in  this  case  are  presented  on  the 
record  brought  here  for  review,  it  is  difficult  to  ascertain  the 
facts  necessary  to  be  understood  in  deciding  this  motion.  The 
plaintiffs  notice  of  appeal  informs  us  that  he  appeals  from  a 
judgment  rendered  by  the  Supreme  Court  of  the  first  district, 
on  the  17th  of  September,  1859,  as  such  judgment  was  modified 
by  the  general  term  of  said  court,  on  the  31st  day  of  May,  1860. 
The  return  to  this  court  does  not  show  any  judgment  rendered 
on  the  17th  of  September,  1859,  but  only  a  record,  filed  on  that 
day,  which  repeats  the  judgment  pronounced  on  the  previous 
29th  of  June.  If  this  recital,  which  appears  to  be  only  the  con- 
clusion of  the  record,  is  to  be  regarded  as  the  judgment  de- 
scribed in  the  notice  of  appeal,  there  is  nothing  to  show  when, 
or  where,  or  by  whom  it  was  rendered ;  though  it  does  appear, 
by  a  memorandum  at  the  foot  of  it,  to  have  been  "  filed  Septem- 
ber 17th,  1859,  at  2  o'clock,  P.M."  If  we  were  to  exercise  the 
faculty  of  guessing,  and  thus  arrive  at  the  conclusion  that  it  was 
made  by  some  judge  at  some  special  term  in  the  first  district, 
on  or  about  the  17th  of  September,  1859,  there  would  still  re- 
main the  difficulty  that  it  does  not  appear  ever  to  have  been 
appealed  from,  or  in  any  way  modified  at  any  general  term. 

To  find  grounds  for  this  appeal,  it  becomes  necessary  to 
adopt  some  other  presumption,  and  none  seems  more  probable 
than  that  the  appellant  intended  by  his  notice  to  appeal  from 
the  judgment  pronounced  at  the  special  term,  on  the  27th  of 
June,  1859  (the  record  of  which  appears  to  have  been  filed  on 
the  17th  of  September),  as  such  judgment  was  modified  by  the 
general  term,  the  31st  of  May,  1860.  We  then  search  the 
record  for  the  judgment  of  the  general  term  mentioned  in  the 
notice,  but  no  such  judgment  is  found.  The  record  shows  no 
judgment  of  any  term,  general  or  special,  rendered  on  the  31st 
day  of  May,  1860,  or  at  any  time  in  that  year.  There  is  what 
purports  to  be  an  order  of  June  27th,  1859,  but  when  or  by 
whom  it  was  made  we  have  no  means  of  ascertaining.  We 
should  presume  from  its  recital  of  appeals  from  the  "judgment 
order,"  as  it  is  called,  of  June  27th,  and  several  other  orders, 
that  it  was  the  judgment  of  the  general  term  upon  those  ap- 
peals ;  but  if  it  was  so,  the  record  fails  to  show  it.  So  far  as 
that  shows,  the  order  may  as  well  have  been  made  by  the  Board 
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of  Aldermen  as  by  the  general  term  of  the  Supreme  Court.  It 
is  very  probable  that  this  was  a  judgment  of  the  general  term, 
and  pronounced  on  the  31st  of  May,  1860,  but  we  cannot  exer- 
cise the  jurisdiction  of  an  appellate  court  upon  probabilities, 
however  strong;  on  the  contrary,  the  record  must  show  with 
certainty  the  facts  upon  which  such  jurisdiction  depends.  It 
follows  that,  upon  the  present  state  of  the  record,  there  is 
nothing  which  this  court  can  review. 

The  careless  manner  in  which  the  case  comes  here,  would 
justify  the  unconditional  dismissal  of  the  appeal,  but  as  an  at- 
tempt in  good  faith  seems  to  have  been  made  to  appeal,  and 
the  defects  pointed  out,  perhaps  merely  clerical,  are  such  as 
under  the  liberal  rules  which  now  prevail  may  be  corrected  by 
amendment  (Code,  §§  174,  327),  and  the  time  for  appealing  has 
expired,  it  is  proper  to  give  an  opportunity  for  such  correction, 
if  the  plaintiff  has  in  fact  a  right  to  a  review  of  the  judgment 
below  attempted  to  be  appealed  from. 

Assuming  that  the  order  last  above  mentioned  was  a  decision 
of  the  general  term  of  the  Supreme  Court,  rendered  on  an  ap- 
peal from  the  order  of  June  27th,  I  am  of  opinion  that  the 
plaintiff  had  a  right  to  appeal  from  that  order  to  this  court,  and 
on  such  appeal,  to  have  the  order  of  June  27th,  and  perhaps 
that  of  May  25th,  reviewed  here  ;  though  as  to  the  last  there  is 
great  doubt,  as  the  affidavits  referred  to  in  the  order  of  May 
10th,  1858,  on  which  that  of  May  25th,  1859,  was  based,  are  no 
part  of  the  record,  and  consequently  are  not  before  the  court. 
The  order  of  the  27th  of  June  was  a  final  judgment,  and  it  was 
rendered  upon  the  actual  determination  of  the  court  and  not 
upon  default,  although  it  was  granted  upon  the  failure  of  the 
plaintiff  to  comply  with  the  terms  of  the  order  of  the  25th  of 
May.  It  justified  the  filing  of  the  record  of  it,  as  appears  to 
have  been  done,  on  the  17th  of  September,  and  entitled  the  de- 
fendants to  an  execution  for  the  $4,131.11,  which  it  adjudges 
to  them  for  the  costs  of  the  action.  The  judgment  thus  render- 
ed was  with  some  modification  affirmed  by  the  general  term, 
as  was  conceded  by  the  respondent's  counsel,  on  the  argument 
of  the  motion  here,  though  the  record  does  not  show  it  with 
certainty,  and  as  such  affirmance  was  after  argument  in  behalf 
of  appellant  and  respondents,  it  was  an  actual  determination  of 
the  general  term.  The  case  is  therefore  directly  within  the 
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first  subdivision  of  section  11  of  the  Code  of  Procedure,  and 
this  court  is  authorized  to  review  the  judgment,  and  any  inter- 
mediate order  involving  the  merits  and  necessarily  affecting 
that  judgment. 

If  it  was  obvious,  as  is  claimed  by  the  respondent's  counsel, 
that  the  judgment  and  the  orders  sought  to  be  reviewed,  pre- 
sented mere  questions  of  practice,  or  were  such  as  rested  en- 
tirely in  discretion,  we  should  dismiss  the  appeal  on  that 
ground,  and  it  may  be  found  on  full  argument  that  such  is  the 
character  of  the  questions  presented,  but  the  case  is  complicated, 
and  it  does  not  appear  so  clearly  to  the  court  now  that  such  is 
the  case  as  to  justify  for  that  reason  a  dismissal  of  the  appeal 
on  this  motion. 

This  case  differs  materially  from  any  of  those  referred  to  by 
the  respondent's  counsel.  In  Briggs  a.  Bergen  (23  N.  J".,  162), 
the  appeal  was  not  from  the  judgment  but  from  the  order 
striking  out  the  answer. 

This  case  would  have  been  the  same,  if  the  appeal  had  been 
from  the  order  of  the  25th  of  May,  and  not  from  the  final  judg- 
ment. In  that  case,  the  judgment  appears  to  have  been  entered 
by  default,  after  the  answer  was  stricken  out ;  in  this,  it  was 
entered  after  argument  by  counsel  for  all  the  parties. 

The  appeal  in  Sherman  a.  Felt  (2  N.  T~.,  186)  was  from  an 
order  granting  a  motion  to  set  aside  a  decree  obtained  by  de- 
fault ;  and  in  Fort  a.  Bard  (1  Ib.,  43),  it  was  from  an  order  de- 
nying a  like  motion :  both  calling  for  the  exercise  of  discretion 
in  mere  matters  of  practice,  which  this  court  does  not  review. 

In  the  case  of  Dunham  a.  Nicholson  (4  How.  Pr.,  140),  the 
order  appealed  from,  although  it  directed  that  the  plaintiff  have 
judgment  as  for  want  of  an  answer,  was  interlocutory  and  not 
final,  as  it  provided  that  the  defendant  should  "submit  to  an 
examination  on  oath  concerning  his  property,  and  the  judg- 
ment to  be  given." 

The  appeal  in  James  a.  Chalmers  (6  N.  Y.,  209)  was  from 
a  final  judgment,  and  on  that  appeal  it  was  sought  to  reverse 
an  order  denying  a  motion  by  the  appellant  before  trial  in  the 
court  Delow,  to  stay  the  proceedings  in  that  suit  until  after  the 
trial  of  another  action  relating  to  the  same  matter.  This  court 
held  that  the  order  did  not  involve  the  merits,  or  necessarily 
affect  the  judgment,  and  was  not  reviewable  here.  No  other 
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cases  were  referred  to  as  sustaining  the  present  motion  on  the 
conceded  facts,  and  these  fall  far  short  of  it. 

There  being,  as  I  believe,  a  substantial  right  of  appeal, 
though  defectively  presented  by  the  record,  the  appellant  should 
be  allowed  to  withdraw  the  return,  with  a  view  to  the  correc- 
tion of  the  record  in  the  court  below,  and  the  amendment  of 
his  notice  of  appeal,  if  he  shall  be  so  advised  ;  and  he  should  be 
required  to  pay  $10  costs  of  this  motion,  and  to  cause  the 
amended  return  to  be  filed  with  the  clerk  of  this  court,  and 
three  printed  copies  to  be  served  on  the  respondent's  attorney 
by  the  18th  of  December  next,  unless  the  time  shall  be  extended 
by  one  of  the  judges  of  this  court,  and  in  that  case  within  the 
extended  time,  and  in  default  of  so  doing,  the  appeal  to  stand 
dismissed  with  costs  to  the  respondents. 


II.  January,  1863. — The  appellant  then  amended  his  case 
by  inserting  therein  all  the  intermediate  orders,  with  the  affi- 
davits on  which  they  were  granted.  The  respondent  having 
been  served  with  copies  of  the  case,  thus  amended,  moved  to 
dismiss  the  appeal  upon  the  case  itself. 

Jeremiah  Larocque,  for  the  motion. 
William  Curtis  Noyes,  opposed. 

BY  THE  COURT. — SELDEN,  J. — A  motion  was  made  at  the  last 
September  term  to  dismiss  the  appeal,  for  want  of  jurisdiction 
in  this  court  to  hear  it,  which  was  granted  conditionally,  on 
account  of  formal  defects ;  but  the  opinion  was  then  expressed 
that  the  judgment  attempted  to  be  appealed  from  was  a  final 
judgment,  which  might  be  subject  to  review  in  this  court. 

The  motion  to  dismiss  the  appeal  is  now  reviewed,  the  appel- 
lant having  made  an  effort  to  remove  the  formal  objections.  I 
have  not  examined  the  return  particularly  to  ascertain  how  far 
that  effort  has  been  successful,  for  the  reason  that  the  respond- 
ent's counsel  expressed  a  desire,  whether  the  technical  objec- 
tions were  removed  or  not,  that  they  should  be  disregarded, 
and  the  motion  decided  upon  its  merits,  without  reference  to 
them. 

So  far  as  the  order  of  May  25th,  1858,  directs  the  names  of 
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the  r. on-resident  partners  of  Louis  Emile  Lahens  to  be  stricken 
out  of  the  bill  of  complaint  filed  by  him,  I  am  inclined  to  think 
it  was  a  mere  question  of  practice,  depending  upon  the  exercise 
of  discretion,  which  is  not  subject  to  review  here,  and  it'  there 
were  nothing  else  in  the  order,  I  should  think  the  present  ap- 
peal might  properly  be  dismissed ;  but  the  further  direction, 
requiring  the  remaining  plaintiff  to  make  them  defendants,  and 
prescribing  what  allegations  he  should  insert  in  his  amended 
complaint,  presents  questions  of  a  different  character.  It  would 
not  be  proper  on  this  motion  to  decide  whether  that  direction 
was  erroneous  or  otherwise,  but  only  whether  it  is  such  a  direc- 
tion as  this  court  can  examine,  and,  if  satisfied,  after  hearing 
counsel  in  regard  to  it,  that  it  is  erroneous,  can  correct.  I  am 
of  opinion  that  the  present  appellant  had  a  right  to  insist  upon 
bringing  his  cause  to  trial,  after  the  names  of  his  co-partners 
had  been  stricken  out,  without  making  them  defendants,  and  if 
he  had  that  right,  it  was  error,  and  not  a  mere  exercise  of  dis- 
cretion, to  dismiss  the  complaint  on  account  of  his  refusal  to 
make  them  defendants.  It  is,  to  be  sure,  stated  in  the  order, 
that  the  complaint  is  dismissed  "  for  want  of  prosecution ;"  and 
if  nothing  more  appeared,  it  would  present  a  mere  ordinary 
question  of  practice,  which  this  court  would  not  review ;  but 
the  papers  taken  together  show  that  the  want  of  prosecution 
consisted  simply  in  the  appellant's  refusal  to  proceed  by  mak- 
ing his  original  co-plaintiffs  defendants,  as  directed  by  the  order 
of  the  25th  of  May.  The  change  in  the  language  of  the  order 
made  at  the  general  term  appears  to  have  been  designed  to 
present  this  view  more  clearly  than  it  was  presented  by  the 
original  order,  so  as  to  give  the  appellant  the  benefit  of  that 
position,  if  he  saw  fit  to  appeal.  I  am  inclined  to  believe  that 
the  provisions  in  the  order  requiring  the  appellant's  co-plaintiffs 
to  be  made  defendants,  instead  of  leaving  them  out  of  the  case 
entirely,  were  intended  for  his  benefit,  to  enable  him  to  secure 
a  prompt  appearance  and  answer  from  them,  which  he  probably 
could  not  have  compelled,  and  his  refusal  to  comply  with  it 
would  seem  to  have  been  unwise;  but  nevertheless  he  may 
have  good  reasons  for  insisting  that  the  bringing  in  those  parties 
as  defendants  should  have  been  left  to  his  discretion,  and  that 
all  which  it  was  proper  for  the  court  to  do  in  that  respect,  after 
striking  out  their  names  as  plaintiffs,  was  to  grant  him  leave  to 
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make  them  defendants,  if  he  should  bo  so  advised.  I  have 
looked  carefully  through  the  pleadings,  and  think  the  appellant 
might  with  some  propriety  insist  that  after  the  striking  out  of 
the  names  of  his  co-plaintiffs,  all  necessary  parties  were  still  be- 
fore the  court,  on  the  ground  that  his  partners  were  never 
bound  by  the  accommodation  indorsements  made  by  him,  and 
that  the  defendants  having  received  the  notes  from  the  maker 
and  not  from  the  indorsers,  were  chargeable  with  notice  of  that 
fact.  If  these  facts,  and  the  allegations  of  the  complaint  in  re- 
gard to  the  purpose  for  which  the  notes  were  delivered  to  the 
defendants,  could  be  substantiated  on  a  trialr  it  does  not  seem 
to  me  clear  that  he  would  not,  with  the  present  parties  before 
the  court,  be  entitled  to  a  decree  that  the  notes  be  cancelled. 
We  need  not  consider  whether  these  views  can  be  maintained 
or  not ;  if  they  are  not  clearly  unsound,  the  appellant  has  a 
right  to  be  heard  in  regard  to  them,  or  in  regard  to  any  other 
grounds  upon  which  he,  thinks  his  action  could  be  maintained 
with  the  present  parties  ;  and  it  would  not  be  proper  to  dismiss 
his  appeal  without  such  hearing.  These  views  prevented  the 
absolute  dismissal  of  the  appeal  on  the  former  motion,  and  they 
lead  to  a  denial  of  the  present  motion.  The  appellant's  counsel 
waived  nothing  by  stating  that  sooner  than  comply  with  the 
order,  he  would  allow  the  complaint  to  be  dismissed,  and  pre- 
sent the  question  on  appeal.  This  is  far  from  showing  a  con- 
sent to  the  order  of  dismissal,  although  it  shows  that  he  regard- 
ed such  dismissal  as  the  necessary  consequence  of  his  refusal  to 
comply  with  the  previous  order,  which  he  thought  wrong. 

The  order  or  judgment  of  dismissal  shows  upon  its  face  that 
it  was  opposed  instead  of  being  consented  to  by  the  appellant's 
counsel ;  at  least,  such  is  the  inference  from  its  recitals ;  and 
besides,  it  was  appealed  from  to  the  general  term  and  reviewed 
there,  as  an  order  not  made  by  consent. 

The  motion  should  be  denied. 
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BETTS  a.  HILLMAN. 
New  York  Common  Pleas  /  General  Term.,  May,  1862. 

ACTION  FOE  MONEY  LOST  AT  PLAY. — SEVERAL  JUDGMENT. — JUS- 
TICES' COURTS. 

In  an  action  against  partners  to  recover  money  lost  in  gaming,  a  recovery  against 

one  of  the  defendants  without  amendment  is  regular. 
In  the  case  of  moneys  lost  in  gaming  on  several  occasions,  a  separate  action  may 

be  brought  for  the  amount  lost  at  each  sitting. 
Recovery  in  a  justice's  court  of  money  lost  at  play  (1  Rev.  Slat.,  662), — sustained. 

Appeals  from  three  judgments  of  a  district  court  in  the  city 
of  New  York. 

These  actions  were  brought  by  Frederick  F.  Betts  against 
Sherlock  Hillman  and  one  Mathews,  to  recover  the  sums  of 
$100,  $150,  and  $200  respectively,  for  money  lost  at  three 
sittings,  by  a  game  commonly  called  faro.  The  defendant  Math- 
ews was  not  served ;  the  defendant  Hillman  answered  in  each 
of  the  actions,  denying  the  allegations  of  the  complaint.  Judg- 
ments were  rendered  in  favor  of  the  plaintiif,  and  against  Hill- 
man, in  each  of  the  actions. 

In  the  second  and  third  actions,  Hillman  moved  at  the  trial 
to  dismiss  the  complaint,  on  the  ground  of  a  recovery  of  a  part 
of  the  same  demand  in  the  first  action. 

Hillman  appealed. 

Torrance  c&  Spaulding,  for  the  appellant. — I.  The  district 
courts  in  the  city  of  New  York  have  jurisdiction  only  in  the 
actions  specified  in  sections  53  and  54  of  the  Code.  (Laws  of 
1857,  ch.  344,  §  3.)  To  give  the  court  jurisdiction  these  must 
be  deemed  actions  on  contract.  Now  by  2  Rev.  Stat,  72,  §  8 
(4  ed.),  "  all  contracts,  &c.,  shall  be  void  ;"  and  by  section  14  a 
cause  of  action  is  created  by  statute.  "We  submit  that  these  are 
not  actions  upon  contract.  (Meech  a.  Stoner,  19  N.  Y.,  26 ; 
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Weyburn  a.  White,  22* Barb.,  82;  Bevins  a.  Reed,  2  Sandf., 
436.)    The  court  below  had  no  jurisdiction  of  theee  actions. 

II.  No   demand  for  the   money  was  made.    In  Ruckman 
a.  Pitcher  (1  N.  Y.,  392),  an  action  was  sustained  without  a 
demand.     The  present  case  is  distinguishable  because  here  the 
plaintiff  voluntarily  paid  the  money,  and  in  analogy  to  the  doc- 
trines of  bailment  and  conversion,  a  demand  was  necessary  be- 
fore action. 

III.  The  court  below  erred  in  severing  the  defendants.     The 
judgment  should  have  been  against  both  defendants  or  neither, 
if  our  first  point,  that  the  action  is  not  upon  contract,  is  over- 
ruled ;  that  is,  1.  If  the  actions  were  ex  delicto,  the  court  had 
no  jurisdiction.     2.  If  the  actions  were  ex  contractu,  the  court 
had  no  authority  to  sever.     Such  authority  is  given  by  Code, 
section  173,  and  does  not  apply  to  justice's  courts.     (Webster 
a.  Hopkins,  11  How.  Pr.,  140;  Gates  a.  Ward,  17  Barb.,  424.) 
Before  the  Code,  not  even  courts  of  record  had  authority  to 
sever  in   actions  ex  contractu.     (Graham's  Pr.,  95,  and  au- 
thorities there  cited.) 

IV.  It  was  in  any  event  irregular  to  render  the  judgment  in 
its  present  form  without  amending  and  striking  out  the  name 
of  Mathews.     This  was  not  done. 

V.  A  nonsuit  should  have  been  allowed  in  the  second  and 
third  actions. 

Daniel  M.  Porter,  for  the  respondent. — I.  These  are  actions 
of  debt,  and  no  demand  was  necessary.  (Ruckman  a.  Pitcher, 
1  N.  Y.,  392 ;  Lewis  a.  Miner,  3  Den.,  103.) 

II.  The  court  would  also  have  jurisdiction  of  these  actions  as 
actions  for  a  penalty.     (Code,  §  53,  subd.  3.) 

III.  Inasmuch  as   the   action  was  based   upon   crime,  the 
defendants  were   tort  feasors,  and   a  several   judgment  wag 
regular. 

IV.  The  transactions  are  independent,  each  action  being  for 
money  lost  at  one  sitting. 

BY  THE  COURT.* — BRADY,  J. — The  right  of  the  plaintiff  to  re- 
cover the  money  lost  depends  upon  the  statute,  there  being  no 

*  Present,  DALT,  F.  J.,  HILTON  i\nd  BRADY,  JJ. 
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remedy  at  common  law.  (Ruckman  a.  Ditcher,  13  Barb.,  556; 
Meech  a.  Stoner,  19  N.  F.,  26  ;  Weyburn  a.  White,  22  Barb., 
82.)  The  action  by  the  statute  must  be  brought  against  the 
winner  or  person  to  whom  the  money  shall  be  paid  or  de- 
livered. (1  Rev.  Stat.,  662,  §§  9-14.)  The  money  lost  by  the 
plaintiff  in  this  case  was  not  paid  or  delivered  to  the  defend- 
ant, unless  paid  to  him  as  the  partner  of  Mathews,  the  co-de- 
fendant (who  was  not  served  with  process),  and  by  Mathews, 
or  through  his  agency.  Nor  was  the  defendant  Ilillman  the 
winner  of  the  money  unless  he  was  the  sole  proprietor  of  the 
house  in  which  the  game  was  played,  and  the  defendant  Math- 
ews a  mere  servant  or  dealer.  The  proof  shows  that  Hill- 
man's  name  was  on  the  door  of  the  premises,  and  that  he  was 
in  and  about  the  room  when  the  money  was  lost.  He  did  not 
set  up  as  a  defence  in  this  action  that  Mathews  was  his  partner, 
or  that  he  did  not  alone  receive  the  money.  His  answer  was  a 
denial  of  the  allegations  in  the  complaint  substantially.  The 
complaint  did  not  charge  the  defendants  as  partners,  but  that 
upon  information  and  belief  the  defendants  were  the  winners, 
and  "  that  the  plaintiff  paid  the  money  to  the  defendants  per- 
sonally, or  through  their  agents,  in  such  manner  that  the  de- 
fendants received  said  money  so  lost."  The  proof  given  on  the 
trial  that  Mathews  was  a  partner,  consisted  entirely  of  the  dec- 
laration of  the  defendant  Hillman  to  that  effect,  when  addressed 
about  the  plaintiff's  loss.  Such  evidence  could  not  affect  Math- 
ews, who,  not  having  been  served  with  process,  was  not  be- 
fore the  court.  The  conclusion  to  be  drawn  from  this  testimony 
is  that  Mathews  was  a  dealer  and  Hillman  the  proprietor  of 
the  establishment.  If  it  were  not  so,  it  was  the  duty  of  the  lat- 
ter to  show  it,  as  he  could  have  done  by  his  own  evidence  or 
that  of  Mathews.  He  did  not  deem  it  necessary  to  offer  any 
proof,  and  the  case  comes  to  us  on  that  furnished  on  behalf  of 
the  plaintiff.  The  defendants  in  this  case  are  tortfeasors.  They 
were  both  engaged  in  an  unlawful  business,  and  as  wrongdoers 
judgment  could  be  rendered  against  one  if  both  had  been  served 
with  process.  (Moon  a.  Eldred,  3  Hill,  104  ;  Finn  a.  Timpson, 
4  E.  D.  Smith,  276.)  And  there  can  be  no  doubt  of  the  right, 
and  that  it  was  the  duty,  of  the  justice  to  find  against  the  de- 
fendant in  court.  That  defendant  did  not  deny  the  receipt  of 
the  money  when  spoken  to  by  plaintiff  and  his  witness ;  he 
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simply  declined  to  restore  it  without  consulting  his  partner,  aa 
he  called  him. 
I  think  the  judgment  must  be  affirmed. 

The  appeals  in  the  second  and  third  actions  were  determined 
at  the  same  term.  The  opinion  of  the  court  in  the  second  ac- 
tion was  as  follows : 

BY  THE  COURT. — BRADY,  J. — The  objection  that  several  ac- 
tions were  pending,  was  not  one  for  which  a  nonsuit  should 
have  been  granted.  The  transactions  were  independent,  and, 
partaking  of  the  nature  of  a  tort,  were  not  strictly  that  kind  of 
a  demand,  the  splitting  up  of  which  for  the  purpose  of  various 
suits  is  not  tolerated. 

In  this  case,  and  in  the  case  No.  3,  the  same  conclusions  on 
the  other  questions  are  arrived  at,  as  expressed  in  No.  1.  There 
is  no  material  difference  in  the  facts  proved. 

The  judgments  must  be  affirmed,  therefore. 


MONCRIEF  a.  MONCRIEF. 
Supreme  Court,  First  District;  General  Term,  Sept.,  1862. 

DIVORCE. — PAYMENT  OF  ALIMONY  TILL  JUDGMENT. — APPEAL  BY 

WIFE. 

The  rule  as  to  the  payment  of  alimony,  is  that  the  same  is  to  be  paid  up  to  the 

entry  of  the  final  judgment,  even  if  the  decision  at  the  trial  should  be  adverse 

to  the  wife. 
In  case  of  appeal  by  the  wife  from  the  judgment  in  an  action  for  divorce,  the 

order  for  alimony  does  not  continue  ;  but  a  new  application  should  bo  made  if 

such  alimony  is  desired. 

Appeal  from  an  order. 

This  was  an  action  by  Margaret  Moncrief  against  John  Mon- 
crief for  a  limited  divorce.  The  cause  was  tried  in  December, 
I860,  at  special  term,  where  decision  was  reserved.  The  court 
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at  length  dismissed  the  complaint,  bnt  without  costs,  and  judg- 
ment was  entered  in  favor  of  the  defendant  without  costs,  in 
February,  1861.  On  appeal,  the  judgment  was  affirmed,  also 
without  costs.  Shortly  after  the  commencement  of  the  action, 
the  court  ordered  the  allowance  of  a  counsel-fee  and  alimony  at 
the  rate  of  five  dollars  a  week;  the  counsel-fee  was  paid,  and 
also  the  alimony,  till  the  close  of  the  trial,  though  not  till  de- 
cision rendered.  In  June,  1862,  plaintiffs  motion  to  enforce 
the  order  respecting  payment  of  alimony  and  for  additional 
counsel-fee  and  allowance  for  expenses  of  suit,  was  denied  by 
Mr.  Justice  Barnard.  The  plaintiff  appealed. 

William  R.  Stafford^  for  the  appellant. 

Fine  <&  Chittenden,  for  the  respondent. — I.  "  An  order  of  the 
special  term  denying  alimony,  or  an  allowance  for  expenses  of 
suit,  in  an  action  for  divorce,  is  in  the  discretion  of  the  court  at 
special  term,  and  is  not  reviewable."  (2  Rev.  Stat.,  148,  §  72, 
and  cases  cited ;  Griffin  a.  Griffin,  23  How.  Pr.,  189,  and  cases 
cited ;  Abbey  a.  Abbey,  6  2b.,  340 ;  Whitney  a.  Whitney,  22 
Ib.,  175  ;  Osgood  a.  CV  --d,  2  Paige,  621 ;  Worden  a.  Worden, 
3  Edw.,  387;  2  Barb.  (  //.,  266.) 

II.  If  the  question  were  even  open  for  review,  the  merits 
are  all  with  the  defendant,  and  the  order  should  therefore  be 
affirmed. 

BY  THE  COURT.* — INGRAHAM,  P.  J. — The  rule  as  to  tao  pay- 
ment of  alimony  is  that  the  same  is  to  be  paid  up  to  the  entry 
of  the  final  judgment  (Stanford  a.  Stanford,  1  JE'dw.,  317),  even 
if  the  decision  at  the  trial  should  be  adverse  to  the  wife. 

In  the  case  of  the  appeal  of  the  wife  from  such  a  judgment, 
the  order  for  alimony  does  not  continue,  but  a  new  application 
should  be  made  if  such  alimony  is  desired. 

The  plaintiff  admits  payment  to  22d  December,  1860,  and 
the  final  judgment  was  entered  4th  February,  1861,  a  period  of 
six  weeks.  This  amount  should  be  paid  to  the  plaintiff. 

The  question  of  costs  was  in  the  discretion  of  the  court  below, 
and  we  are  not  disposed  to  differ  with  the  judge  before  whom 

*  Present,  INQRAHAM,  P.  J.,  BARNARD  and  CLERKS,  JJ. 
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the  case  was  tried,  even  if  his  decision  on  that  point  was  a 
proper  subject  for  review. 

The  order  should  be  reversed,  and  an  order  entered  directing 
the  payment  of  $30  for  balance  of  alimony  unpaid,  with  $10 
costs  of  appeal. 

Order  accordingly. 


GARBUTT  a.  HANFF. 

Supreme  Court,  First  District;   General  Term,  October,  1862. 
RIGHT  TO  MOVE  TO  SET  ASIDE  ATTACHMENT. — WAFVEK. 

The  giving  of  an  undertaking,  under  section  241  of  the  Code,  to  obtain  the  return 
of  property  attached,  does  not  preclude  the  defendant  from  subsequently  mov- 
ing to  set  aside  the  attachment. 

Appeal  from  an  order  setting  aside  an  attachment. 

This  action  was  brought  by  Elmer  H.  Garbutt,  William  H. 
Black,  and  Mortimer  Hendricks,  against  Isidor  Hanff  and 
Adolph  Aroni,  to  recover  $217.83,  the  price  of  certain  gro- 
ceries sold  to  defendants.  The  plaintiffs  obtained  a  warrant  of 
attachment,  as  a  provisional  remedy  under  the  Code,  on  the 
ground  that  defendants  were  about  to  dispose  of  their  property 
with  intent  to  defraud  creditors.  The  warrant  was  issued  May 
8th,  1862. 

On  the  10th  of  May,  1862,  the  defendants  gave  an  undertak- 
ing, pursuant  to  section  241  of  the  Code,  and  the  attachment 
was  discharged.  This  was  done  ex  parte,  and  the  plaintiffs, 
believing  the  sureties  not  to  be  sufficient,  obtained  an  order,  on 
motion,  that  the  defendants  give  new  sureties. 

At  the  time  designated  for  giving  new  sureties,  the  defend- 
ants were  not  prepared,  and  thereupon  entered  into  a  stipula- 
tion that,  in  consideration  of  further  time  being  given  to  them, 
they  would  give  new  sureties,  who  should  justify  on  the  27th 
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of  May,  1862,  which  was  done.     Subsequently  to  all  this,  the 
defendants  moved  to  vacate  the  attachment  on  the  merits. 
This  motion  was  granted,  and  the  plaintiffs  appealed. 

Albert  Cardozo,  for  the  appellants. — I.  The  defendants  were 
too  late  with  their  motion.  1.  The  proper  construction  of  the 
Code  does  not  permit  a  motion  to  vacate  on  the  merits,  after 
the  giving  of  the  undertaking  (as  provided  in  section  241  of  the 
Code),  conditioned  to  pay  "  the  amount  of  the  judgment  that 
may  be  obtained."  2.  By  the  giving  of  the  stipulation,  at  all 
events,  the  defendants  must  be  deemed  to  have  conceded  the 
propriety  of  the  attachment.  3.  The  undertaking  is  absolute 
"  to  pay  the  judgment,"  and  there  is  nowhere  an  authority  for 
vacating  or  annulling  that  undertaking. 

II.  On  the  merits,  the  attachment  should  not  have  been  dis- 
turbed. (The  argument  upon  the  merits  we  omit.) 

Townsendj  Dyett  &  Raymond,  for  the  respondents. 

BY  THE  COURT.* — CLERKE,  J. — I.  The  objection  that  the  de- 
fendants were  too  late  with  their  motion,  is  not  tenable.  Sec- 
tion 241  of  the  Code,  allowing  a  defendant  to  give  an  undertak- 
ing for  the  return  of  the  property  attached,  does  not,  even  in  its 
original  form,  contain  any  thing  to  preclude  him  from  the  right 
to  move  to  set  aside  the  attachment,  and,  as  amended,  it  ex- 
pressly says  that,  "  in  all  cases,  the  defendant  may  move  to 
discharge  the  attachment." 

II.  As  to  the  merits,  so  far  as  the  facts  are  involved,  we  see 
no  reason  why  we  should  disturb  the  conclusions  of  the  judge 
at  special  term  from  the  conflicting  evidence  presented  to  him 
in  the  affidavits  ;  and,  so  far  as  any  legal  questions  are  involved, 
we  think  his  conclusions  are  in  conformity  with  the  previous 
decisions  of  this  court  on  the  same  subject. 

The  order  should  be  affirmed,  with  costs. 

Order  accordingly. 

*  Present,  INGRAHAK,  P.  J.,  BARNARD  and  CIJSBKI,  JJ. 
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GODDARD  a.  BENSON. 
New  York  Common  Pleas ;  General  Term,  October,  1862. 

SUPPLEMENTAL  PLEADING. — DEMURRER. — FORMER  ADJUDICATION. 
— PARTIES  AND  PRIVIES. 

A  demurrer  lies  to  a  supplemental  pleading. 

To  render  a  former  adjudication  a  bar,  it  must  appear  that  the  litigation  was 
between  the  same  parties  or  their  privies. 

By  privies  are  meant  persons  who  are  represented  by  the  parties,  and  who  claim 
under  them  or  in  privity  with  them,  who  have  mutual  or  successive  relation- 
ship to  the  same  right  or  thing. 

A  defence  that  in  action  by  one  E.  against  plaintiffs,  they  set  up  the  same  matter 
and  cause  of  action,  and  that  K.  had  verdict  and  judgment, — Held,  bad,  as  not 
showing  privity  between  K.  and  defendants. 

Appeal  from  an  order  sustaining  a  demurrer. 

This  action  was  brought  by  Joseph  W.  Goddard  and  Freder- 
ick N.  Goddard,  against  Charles  W.  Crosby  and  John  "W.  Ben- 
son, to  recover  $1,175.45,  the  value  of  certain  raw  silk  which 
it  was  claimed  defendants  had  converted  to  their  own  use.  The 
answer  was  a  general  denial.  The  defendant  Benson  was 
allowed  to  put  in  a  supplemental  answer.  This  alleged  that  in 
November,  1860,  judgment  was  recovered  in  an  action  brought 
in  this  court  by  Daniel  Kempton  against  the  present  plaintiffs, 
in  which  they  set  up  as  a  defence  thereto,  and  litigated  therein, 
the  same  matter  and  cause  of  action  as  that  set  forth  in  tho 
complaint,  and  the  jury,  on  the  trial  thereof,  rendered  a  verdict 
on  the  merits  of  their  defence,  and  decided  the  matters  set  forth 
in  the  complaint,  which  are  recited,  and  that  judgment  was 
rendered  therein,  and  that  the  same  remained  of  record  in  the 
office  of  the  clerk  of  this  court.  The  plaintiffs  demurred  to  the 
supplemental  answer ;  assigning,  as  a  ground  of  demurrer,  that 
upon  the  face  of  the  answer  it  did  not  constitute  a  defence.  The 
demurrer  was  sustained,  and  the  defendant  Benson  appealed. 

C.  Bainbridge  Smith,  for  the  appellant. — I.  There  is  no 
provision  in  the  Code  expressly  allowing  a  plaintiff  to  demur 
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to  a  supplemental  answer.  If  allowable,  it  is  only  by  implica- 
tion ;  but,  inasmuch  as  a  party  cannot  put  in  such  a  pleading 
without  leave  of  the  court,  its  sufficiency  may  probably  be 
passed  upon  when  sucli  leave  is  granted.  (Code,  §  177.) 

II.  The  remedy  of  the  plaintiffs,  if  any,  was  under  §  160  of 
the  Code,  and  not  by  demurrer.     (People  a.  Ryder,  12  N.  Y., 
433;  Prindle  a.  Caruthers,  15  /£.,  425.) 

III.  A  demurrer  admits  all  the  material  allegations  of  the 
pleading  demurred  to.     (Hall  a.  Bartlett,  9  Barb.,  297.) 

IY.  The  supplemental  answer  alleges  every  fact  necessary  to 
be  proved.  This  is  the  test  as  to  the  sufficiency  of  a  pleading. 
(Lee  a.  Ainslie,  1  Hilt.,  277 ;  S.  C.,  4  Abbotts'  Pr.,  464). 

Y.  If  is  not  necessary  that  the  names  of  the  parties  should 
be  the  same  in  both  suits.  The  inquiry  is  whether  the  subject- 
matter  was  litigated  and  determined  in  the  former  judgment. 
This  is  the  gist  of  the  defence,  and  this  is  concisely  and  plainly 
alleged  in  the  supplemental  answer.  The  question  whether  the 
parties  were  the  same  or  were  privies,  is  involved  in  and  follows 
from  the  allegation  that  the  subject-matter  has  been  litigated 
and  determined  in  the  former  suit.  (Green  a.  Clarke,  12  N.  Y., 
343 ;  Thomas  a.  Hubbell,  18  Barb.,  9 ;  Raymond  a.  Howland, 
12  Wend.,  176 ;  Boynton  a.  Willard,  10  Pick.,  166,  168.) 

YL  So,  it  is  said  to  be  well  settled  that  where  a  matter  is 
improper  by  way  of  defence,  if  a  party  will  introduce  it,  and 
he  goes  into  the  investigation  with  a  view  to  make  it  available, 
and  it  is  passed  upon  and  submitted  to  the  justice  or  a  jury,  it 
cannot  be  heard  again.  (Wilder  a.  Case,  16  Wend.,  583.) 

YII.  The  demurrer  and  the  opinion  of  the  court  sustaining 
it,  are  in  direct  conflict.  Both  ignore  the  express  allegations  of 
the  litigation  and  determination  of  those  matters,  and  the  record 
of  the  court  where  those  matters  are  alleged  to  appear. 

Emerson  &  Pritchard,  for  the  respondents. — I.  When  the 
Code  allows  a  supplemental  pleading,  it  necessarily  allows  the 
usual  incidents  of  such  pleading.  (Code,  §  177;  Guild  a.  Par- 
sons, 16  How.  Pr.,  382.) 

II.  The  general  rule  as  to  giving  verdicts  and  judgments  in 
evidence  is,  that  they  are  not  to  be  admitted  but  between  par- 
ties and  privies.  The  judgment  set  up  in  the  supplemental 
answer  of  the  defendant  Benson  was  in  a  suit  brought  by  a 
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stranger.  The  answer  does  not  allege  that  the  litigation  ending 
in  that  judgment  was  between  the  parties  to  the  present  action, 
or  their  privies.  This  omission  is  fatal.  (Baring  a.  Fanning, 
1  Pained  C.  C.,  549 ;  Hnret  a.  McNiel,  1  Wash.  C.  0.,  70,  75 ; 
Castle  a.  Noyes,  14  N.  Y.,  329.) 

III.  A  corollary  from  the  rule  given  in  the  second  point,  is 
that  nobody  can  take  benefit  by  a  verdict,  that  would  not  have 
been  prejudiced  by  it,  had  it  gone  contrary.     Now  it  is  plain, 
that  if  the  verdict  had  been  against  Kerapton,  the  present  plain- 
tiffs could  not  have  used  it  against  Crosby  and  Benson.    (Chap- 
man a.  Chapman,  1  Munf.,  398 ;  Dale  a.  Rosevelt,  1  Paige, 
35.)    See,  also,  the  cases  cited  under  the  2d  point. 

IV.  There  is  no  conflict  between  the  opinion  of  the  court  at 
special  term  and  the  demurrer.     It  is  inferable  from  the  lan- 
guage of  the  court,  that  if  the  present  defendants,  Crosby  and 
Benson,  were  shown  to  be  privies  with  Kempton,  the  plaintiff 
in  the  judgment,  the  verdict  in  that  case  would  be  conclusive 
on  the  plaintiffs  in  this.     The  demurrer  admits  the  facts  alleged 
in  the  supplemental  answer,  but  the  answer  does  not  allege  the 
privity  of  the  defendants  with  Kempton.     Both  the  opinion  and 
the  demurrer  admit  the  identity  of  the  subject  of  litigation  and 
its  decision,  but  deny  that  the  subject  was  litigated  between 
the  same  parties  in  the  other  case  as  in  this. 

BY  THE  COURT.* — DALY,  F.  J. — Where  the  Code  allows  a 
supplemental  answer,  it  necessarily  allows  what  is  incident  to 
such  a  pleading,  the  right  to  demur  to  it.  This  was  the  rule 
before  the  Code,  where  a  plea  was  put  in  jntis  darrien.  (Abbot 
a.  Rugerly,  Freem.,  252.) 

The  demurrer  was  well  taken.  The  answer  did  not  allege, 
nor  show,  a  verdict  and  judgment  upon  the  same  subject-mat- 
ter between  the  parties  to  this  suit  or  their  privies.  The  rule 
is,  that  the  same  point  or  question,  when  once  litigated  and 
settled  by  a  verdict  and  judgment,  shall  not  be  again  contested 
in  any  subsequent  controversy  between  the  same  parties  or  their 
privies  (Doty  a.  Brown,  4  N.  Y.,  71),  and  by  privies  are  meant 
persons  who  are  represented  by  the  parties,  and  who  claim 
under  them,  or  in  privity  with  them,  who  have  mutual  or  suc- 

*  Present,  DALY,  F.  J  ,  HILTOX  and  BRADY,  .1.1. 
Voi.  XV.— 13 
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cessive  relationship  to  the  same  right  or  thing  (1  Greeril.  Ev., 
§§  189,  523).  It  does  not  appear  from  any  thing  in  the  supple- 
mental answer,  that  the  defendants  in  this  suit  stood  in  any 
such  relation  to  Kempton,  the  plaintiff  in  the  former  action.  It 
is  not  shown  what  that  action  was  about.  All  that  is  averred 
is,  that  the  plaintiffs  in  the  present  suit  were  defendants  in  the 
one  brought  by  Kempton,  and  that  they  set  up  as  defence  to  his 
suit,  that  they,  as  partners  in  business,  delivered  to  Crosby  a»d 
Benson,  the  defendants  in  the  present  action,  a  quantity  of  raw 
silk  to  be  manufactured,  and  that  the  jury  found  and  decided 
by  their  verdict  that  the  present  plaintiffs  did  not  jointly,  and 
as  partners,  deliver  to  Crosby  and  Benson  silk  to  be  manufactur- 
ed as  alleged.  That  would  not  exclude  them  from  maintaining 
their  present  action  against  Crosby  and  Benson,  unless  it  is  made 
to  appear  that  there  existed  that  identity  of  interest  between 
Kempton  and  the  present  defendants,  in  the  subject-matter,  as 
would  make  the  defence  set  up  against  him  equally  conclusive 
in  their  favor.  This  is  not  shown  by  the  answer,  and  judgment, 
therefore,  was  properly  given  for  the  plaintiffs  upon  the  de- 
murrer. 
The  order  made  at  special  term  must  be  affirmed. 


CARNAHAN  a.  POND. 

New  York  Common  Pleas ;  General  Term,  October,  1862. 
LIABILITY  OF  ASSIGNEE  FOE  COSTS. — TRUSTEE  OF  EXPRESS  TRUST. 

The  assignee  of  a  demand  in  suit  is  liable,  under  Code,  §  321,  for  costs  in  case  of  fail- 
ure in  the  action,  without  regard  to  the  fact  that  such  assignment  was  by  way 
of  mortgage  or  security,  or  upon  trust. 

Section  317  of  the  Code — which  exempts  trustees  of  express  trusts  from  personal 
liability  for  costs — is  only  applicable  to  actions  where  the  plaintiff  shows  by  his 
complaint  that  he  seeks  to  recover  in  a  representative  capacity. 

It  seems,  that  to  exempt  the  trustee  of  an  express  trust  from  personal  liability  for 
costs,  it  should  appear  that  the  prosecution  was  necessarily  in  a  representative 
capacity. 

A  third  person  cannot  be  charged  with  costs,  on  the  ground  that  he  is,  in  part, 
owner  of  the  demand  sued  upon,  without  notice  to  him. 
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Appeal  from  an  order. 

This  was  an  action  by  Matthew  K.  Carnahan  against  Loyal 
S.  Pond  and  Samuel  Gilman.  After  judgment  in  favor  of  the 
defendants,  they  applied  for  leave  to  issue  execution  against  E. 
W.  Tiers  &  Co.,  as  assignees  of  the  demand  in  suit.  It  appear- 
ed that  the  plaintiff  assigned  his  demand  to  Messrs.  Tiers  &  Co. 
after  suit,  but  before  issue,  as  collateral  security  for  several  de- 
mands which  they  had  against  him.  There  was  also  an  agree- 
ment on  the  part  of  the  plaintiff,  that  one  J.  R.  Dickereon  should 
receive  the  surplus  collected  after  satisfying  the  claim  of  Tiers 
&  Co.  The  defendants'  motion  was  granted,  and  Tiers  &  Co. 
appealed. 

Martin  &  Smith,  for  the  appellants. — I.  E.  "W.  Tiers  &  Co. 
are  not  liable  under  Code,  §  321.  1.  The  cause  of  action  did  not 
become  their  property.  2.  It  was  assigned  to  them  merely  as 
collateral  security. 

II.  To  make  E.  "W.  Tiers  &  Co.  liable  under  the  provisions  of 
2  Rev.  Stat.,  619,  §  44,  it  must  be  shown  that  they  caused  the 
action  to  be  instituted.    The  mere  fact  that  they  "  occasionally 
inquired  as  to  its  progress,  that  they  admitted  themselves  to  be 
interested,  and  that  they  advised  and  urged  the  suit,"  is  not 
enough  to  charge  them  with  defendants'  costs.     (Whitney  a. 
Cooper,  1  !?£#,•  629;  Miller  a.  Franklin,  20  Wend.,  630.) 

III.  E.  W.  Tiers  &  Co.,  if  liable  at  all,  became  "  trustees  of 
an  express  trust"  within  the  meaning  of  section  113  of  the  Code. 
The  claim  was  assigned  to  them  in  trust  to  pay  several  demands. 
When,  pending  an  action,  the  cause  of  it  becomes  the  property 
of  another,  the  test  of  such  person's  liability  for  costs  under  sec- 
tion 321,  is,  Would  he  have  been  liable  if  he  had  brought  the  ac- 
tion?   (Conger  a.  Hudson  River  R.  R.  Co.,  7  Abbotts'  Pr., 
255 ;    Code,  §§  113,  317 ;    Cunningham  a.  McGregor,  5  Diter, 
648 ;  Taylor  a.  Bolmer,  2  Den.,  193 ;    Snow  a.  Green,  1  How. 
Pr.,  216.) 

IY.  The  affidavits  show  that  J.  R.  Dickerson  owns  an  inter- 
est in  the  claim,  and  the  order  should  be  in  any  event  so  modi- 
fied as  to  apportion  the  costs  between  him  and  E.  W.  Tiers  &  Co. 

Edward  W.  Crittenden,  for  the  respondent. — I.  Tiers  &  Co. 
were  beneficially  interested  in  the  recovery,  and  they  prosecut- 
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ed  the  action,  and  they  are  liable  under  the  statute.     (2  Rev. 
Stat.,  619;  Taylor  a.  Bolmer,  2  Den.,  193.) 

II.  To  render  Tiers  &  Co.  liable,  it  is  not  necessary  that  they 
should  have  the  whole  property  in  the  claim,  or  the  entire  inter- 
est in  the  recovery ;  any  property  in  the  claim,  by  assignment, 
or  any  interest  in  the  recovery,  together  with  the  slightest  ac- 
tive prosecution  of  the  claim,  render  them  liable,  even  if  their 
interest  were  only  by  way  of  mortgage  or  lien.     (Giles  a.  Hal- 
bert,  12  N.  T.,  32 ;  Whitney  a.  Cooper,  1  Hill,  629 ;  Bliss  a. 
Otis,  1  Den.,  656.) 

III.  If  defendants,  during  the  pendency   of  the   suit,  had 
moved  for  a  stay  of  proceedings  and  security  for  costs,  the  an- 
swer would  have  been,  Tiers  &  Co.  are  liable.      (Schoolcraft  o. 
Lathrop,  5  Cow.,  17.) 

IV.  The  following  authorities  are  in  point :  20  Wend.,  630 ; 
10  Il>.,  622. 

BY  THE  COURT.* — HILTON,  J. — It  appears  that  soon  after  this 
suit  was  commenced,  the  plaintiff  assigned  all  his  interest  in  the 
claim  involved  in  it  to  the  appellants,  E.  W.  Tiers  &  Co.,  as 
collateral  security  for  the  payment  of  an  indebtedness  to  them. 
The  assignment  provided  that  after  the  extinguishment  of  the 
debt  thus  intended  to  be  secured,  any  residue  should  be  paid 
over  to  the  plaintiff.  Thereafter  the  action  seems  to  have  been 
prosecuted  by  or  on  behalf  of  Tiers  &  Co. ;  but  for  the  purposes 
of  this  appeal  it  is  quite  immaterial  whether  it  was  so  or  not,  as 
the  acceptance  of  the  assignment  itself  made  them  liable  for  the 
costs  which  have  been  recovered  against  the  plaintiff.  The  Code 
(§  321)  imposes  this  liability  upon  the  assignee  in  all  such 
cases ;  and  it  makes  no  difference  that  the  assignment  was  made 
by  way  of  mortgage  or  as  security  (Whitney  a.  Cooper,  1  Jlill. 
629),  or  upon  a  trust  (Schoolcraft  a.  Lathrop,  5  Cow.,  17),  as  the 
liability  exists  in  either  instance.  Section  317  of  the  Code, 
which  exempts  trustees  of  an  express  trust  from  personal  liabil- 
ity for  costs,  is  only  applicable  to  actions  where  the  plaintiff 
shows  by  his  complaint  that  he  prosecutes  in  a  representative 
character,  and  in  that  character  seeks  to  recover  (Murray  a. 
Hendrickson,  6  Abbotts'  Pr.,  96) ;  and  in  such  cases  it  seems  that 
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it  should  also  appear  that  the  prosecution  was  necessarily  in  a 
representative  capacity.  (People  a.  Judges  of  Albany  Mayor's 
Court,  9  Wend.,  486.) 

It  is  insisted,  however,  that  in  any  event  the  order  appealed 
from  must  be  modified,  because  the  appellants  allege  in  their 
affidavits  used  on  the  motion,  that  one  J.  R.  Dickerson  owns  an 
interest  in  the  claim  sued  upon ;  he  being  actually  entitled  to 
receive,  instead  of  the  plaintiff,  any  surplus  which  might  come 
to  their  hands,  over  and  above  sufficient  to  pay  their  debt ;  and, 
therefore,  the  liability  for  costs  must  be  apportioned  between 
them  and  Dickerson.  But  a  conclusive  objection  to  this  view 
is,  that  Dickerson  does  not  appear  to  have  had  any  notice  of  the 
motion  or  of  an  intention  to  charge  him  with  the  costs,  and  as 
he  has  not  been  brought  regularly  before  the  court,  we  can 
make  no  order  respecting  him. 

Order  at  special  term  affirmed. 


PRICE  a.  PETERS. 
New  York  Common  Pleas  ;  General  Term,  November,  1862. 

INSOLVENT'S  DISCHARGE. — FAILUBE  TO  PLEAD. — RELIEF  BY  MO- 
TION.— JUSTICE'S  COUKT. — AMENDMENT. 

An  insolvent's  discharge  must  be  pleaded  as  a  defence  to  the  action,  if  the  party 
has  an  opportunity  of  doing  BO  ;  and  if  he  neglects  to  interpose  it,  the  court  will 
not  afterwards,  upon  motion,  relieve  him  against  the  judgment. 

In  a  justice's  court,  a  defence  which  accrues  after  the  closing  of  the  testimony, 
but  before  the  case  is  submitted,  should  be  set  up  by  amendment. 

To  render  an  insolvent's  discharge  available  as  a  defence,  it  must  be  pleaded. 

An  objection  that  the  justice  had  not  jurisdiction  to  render  judgment,  in  conse- 
quence of  having,  by  consent,  adjourned  the  cause  from  the  court-room  to  his 
office,  is  not  available  in  a  collateral  proceeding. 

Appeal  from  an  order. 

This  action  was  brought  by  George  Price  against  Henry 
Peters  and  J.  A.  Ingram,  in  one  of  the  New  York  district  courts, 
and  judgment  recovered  by  the  plaintiff,  upon  two  promissory 
.notes  made  in  September,  1860,  for  $142.64.  Supplementary 
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proceedings  were  instituted,  under  which  Peters  was  partially 
examined :  he  declined  to  answer  certain  questions,  whereupon- 
plaintiff  moved  for  an  attachment,  with  the  view  of  punishing 
him  for  a  contempt.  Pending  this  motion,  defendant  Peters 
moved  that  all  proceedings  on  the  part  of  the  plaintiff  be  per- 
petually stayed.  The  grounds  of  his  motion  were,  that  the 
justice,  who  tried  the  cause  pending  the  trial,  adjourned  his 
further  proceedings  to  his  private  law-office :  that  the  testimony 
was  closed  on  both  sides  April  19, 1861 ;  the  case  was  adjourned 
till  April  25th,  for  the  summing  up  :  on  this  adjourned  day 
Peters  offered  in  evidence  a  discharge  from  his  debts,  under 
the  "  Two-thirds  Act  "  (2  Rev.  Stat.,  16),  granted  by  E.  D.  Cul- 
ver, city  judge  of  Brooklyn,  dated  April  23, 1861.  The  justice 
refused  to  receive  it,  and  rendered  judgment  as  above.  Judge 
Brady  denied  defendant's  motion  :  from  such  denial  this  appeal 
was  taken. 

Justice  Palmer,  for  the  appellant. — I.  The  justice  refused  to 
receive  the  discharge  because  the  testimony  was  closed.  This 
was  entirely  a  matter  in  his  discretion  (see  Harden  a.  Woodsider 
2  E.  D.  Smith,  37 ;  Alburtis  a.  Macready,  Ib.,  39;  Harpel  a. 
Curtis,  1  Ib.,  78 ;  Picket  a.  Dexter,  12  Wend.,  153),  and  not 
appealable.  Defendant  then  had  no  opportunity  to  plead  the 
discharge. 

IE.  Defendant  is  now  entitled  to  relief  on  motion.  (Palmer 
a.  Hutchings,  1  Cow.,  42  ;  Brown  a.  Taylor,  Ib.,  165.)  West  a. 
Howley  (I  Hill,  69),  is  not  analogous  to  the  present  case.  There 
the  testimony  was  not  closed. 

III.  The  court  will  not  try  the  good  faith  or  regularity  of  an 
insolvent's  discharge  on  motion.  (Read  a.  Gordon,  1  Cow.,  50.) 

IY.  The  proceedings  of  the  justice  at  his  private  office  were 
without  jurisdiction. 

Harrison  &  Waring,  for  the  respondent. — I.  The  discharge 
having  been  obtained  pendente  lite,  it  should  have  been  pleaded 
in  the  action.  (Yalkenbergh  a.  Dederick,  1  Johiis.  Cas.,  133 ; 
Alcotta.  Avery,  1  Barb.  Ch.,  347  ;  2  Cai.,  102 ;  18  Johns.,  336.) 
1.  On  the  trial,  the  defendant  only  offered  the  discharge  in 
evidence,  and  it  was  properly  rejected  by  the  justice,  for  the 
reasons,  that  no  such  issue  was  raised  by  the  pleadings ;  that,. 
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even  if  raised,  the  evidence  had  been  closed.  2.  Although 
the  evidence  had  been  closed,  he  was  not  precluded  from  plead- 
ing the  discharge.  (Code,  §  64,  subd.  11 ;  West  a.  Stanley,  1 
Hill,  69.) 

n.  If  the  justice  erred  in  not  admitting  evidence  of  the  dis- 
charge or  allowing  the  defendant  to  plead  it,  the  error  has  been 
waived  by  the  defendant  neglecting  to  appeal. 

in.  The  justice  did  not  lose  jurisdiction  by  reason  of  the  ad- 
journment from  the  court-room  to  his  office,  and  they  volun- 
tarily appeared  on  each  of  the  adjourned  days.  1.  It  was  done 
by  consent  of  the  parties.  2.  The  material  evidence  had  been 
taken,  and  the  judgment  was  rendered  at  his  court-room. 

IV.  This  objection  is  also  waived  by  the  defendant  having 
neglected  to  appeal.  (Code,  §  351 ;  O'Neil  a.  Martin,  1  E.  D. 
Smith,  404 ;  McCunn  a.  Barnett,  2  lb.,  521.) 

BY  THE  COUBT.* — DALY,  F.  J. — A  discharge  under  the  Two- 
third  Act  must  be  pleaded  as  a  defence  to  the  action  if  the 
party  had  an  opportunity  of  doing  so ;  and  if  he  had,  and 
neglected  to  interpose  it,  the  court  will  not  afterwards,  upon 
motion,  relieve  him  against  the  judgment.  (Mechanics'  Bank 
a.  Hazard,  9  Johns.,  392  ;  Desobry  a.  Morange,  18  Ib.,  336  ; 
Valkenburgh  a.  Dederick,  1  Johns.  Cos.,  133.) 

The  defendant  Peters  having  obtained  his  discharge  after 
issue  joined,  and  before  the  cause  was  decided,  should  have  ap- 
plied to  the  justice  under  the  llth  subdivision  of  the  64th  section 
of  the  Code,  for  liberty  to  amend  his  answer  by  setting  up  the 
fact  of  his  discharge.  Having  obtained  it  after  the  testimony 
was  closed,  but  before  the  cause  was  finally  submitted  to  the 
justice,  he  had  a  right  to  plead  it.  (West  a.  Stanley,  1  Hill, 
69.)  Instead  of  doing  this,  he  offered  the  discharge  in  evidence 
as  a  defence  to  the  action,  and  the  justice  refused  to  receive  it. 
He  was  right  in  rejecting  it.  The  defendant  was  not  entitled 
to  offer  it  in  evidence,  not  having  set  it  up  as  a  defence.  (Jack- 
son a.  Rich,  7  Johns.,  194.) 

The  objection  that  the  justice  had  not  jurisdiction  to  render 
judgment  in  consequence  of  having  adjourned  the  cause,  with 
the  consent  of  parties,  from  the  court-room  to  his  office,  for  the 
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purpose  of  taking  testimony,  is  a  matter  which  will  not  be  in- 
quired into  in  a  collateral  proceeding  like  this.  If  it  was  error, 
and  rendered  the  judgment  void,  the  defendant's  remedy  was  to 
appeal  and  have  it  reversed. 

No  ground  was  shown  for  ordering  a  perpetual  stay  of  pro- 
ceeding upon  the  judgment  as  against  Peters.  He  had  an 
ample  opportunity  pendente  lite  to  set  up  his  discharge  as  a  de- 
fence, and  having  neglected  to  do  so,  he  cannot  have  the  benefit 
of  it  now,  upon  a  motion  to  stay  the  proceedings  under  the 
judgment. 

The  order  below  should  be  affirmed. 

BRADY,  J. — The  trial  of  this  action  in  the  court  below  was 
adjourned  from  the  19th  to  the  25th  April,  1861.  On  the  23d 
April,  the  defendant  Peters  obtained  a  discharge  from  his  debts, 
and  on  the  25th  offered  it  in  evidence.  It  was  rejected  by  the 
justice,  and  the  cause  was  on  that  day  submitted  without  further 
testimony.  The  defendant  did  not  plead  the  discharge,  and, 
therefore,  the  justice  was  not  bound,  it  would  seem,  to  receive 
it  in  evidence.  If  it  be  otherwise,  however,  the  defendant  did 
not  appeal,  and  the  error  committed  has  been  waived.  "Where 
the  defendant  has  an  opportunity  to  plead  the  discharge,  he  will 
not  be  relieved  on  motion.  (Palmer  a.  Hutchins,  1  Cow.,  42  ; 
Baker  a.  Ulster  C.  P.,  4  Johns.,  190  ;  Parkinson  a.  Scoville, 
19  Wend.,  150.)  The  cause  not  having  been  submitted,  the  de- 
fendant could  have  pleaded  his  discharge  (West  a.  Stanley,  1 
Hill,  69),  and  the  plaintiff  would  then  have  had  an  opportunity 
to  test  its  validity. 

The  alleged  irregularity  in  conducting  the  trial,  although  it 
deprived  the  justice  of  jurisdiction,  cannot  avail  the  defendant 
on  a  motion  of  this  kind.  The  proceeding  supplementary  is 
based  upon  a  judgment,  and  that  is  a  judgment  herein  which 
cannot  be  reversed  on  motion,  although  the  error  complained 
of  be  one  for  which  the  judgment  would  be  reversed  on  appeal 
to  this  court.  The  defendant  must  seek  some  other  mode  to 
relieve  himself. 

The  motion  must  be  denied,  but  without  costs. 
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STERMAN  a.  KENNEDY. 

Supreme  Court,  first  District;  At  Chambers,  November^  1862. 
AUCTIONEER. — DUTIES  OF  POLICEMEN. — INJUNCTION. 

An  injunction  will  not  be  granted  to  restrain  police  officers  from  exercising  super- 
vision over  citizens  within  the  sphere  of  their  duty  as  peace  officers,  although 
such  supervision  is  exercised  in  an  arbitrary  and  unlawful  manner.  The  reme- 
dy is  by  action  for  damages,  or  by  a  criminal  prosecution. 

Motion  to  dissolve  an  injunction. 

This  action  was  brought  by  Jacob  Sterman  against  John  A. 
Kennedy,  Morris  De  Camp,  and  Russell  Wells,  to  obtain  an  in- 
junction. The  plaintiff  wa»  a  duly  licensed  auctioneer,  carry- 
ing on  his  business  at  No.  153  Broadway,  and  had  been  doing  a 
large  and  prosperous  business,  his  annual  expenses  exceeding 
$5000.  On  July  9th,  1862,  Wells,  one  of  the  defendants,  a 
policeman,  stationed  himself  in  front  of  plaintiff's  store,  and  was 
there  every  day,  and  nearly  all  day,  pointing  out  plaintiff's  es- 
tablishment to  the  public  as  a  "  Peter  Funk"  or  mock-auction 
concern,  in  which  they  would  have  their  pockets  picked,  or  be 
robbed,  stating  that  its  occupants  were  thieves ;  and  as  plaintiff 
passed  in  or  out  of  his  store,  Wells  would  call  attention  to  him, 
saying,  "  There  goes  a  thief — a  boss  Peter  Funk."  This  greatly 
injured,  and  was  calculated  to  destroy,  plaintiff's  business. 
The  complaint  alleged  that  Wells  acted  under  the  authority  of 
Morris  De  Camp,  captain  of  the  Metropolitan  Police,  and  John 
A.  Kennedy,  superintendent,  all  of  whom  were  alleged  to  be 
pecuniarily  unable  to  respond  for  their  acts  in  damages.  It  was 
also  alleged  that  the  defendants  avowed  the  intention  to  con- 
tinue the  course  above  described,  wherefore  plaintiff  prayed  for 
an  injunction  and  other  relief. 

To  this  complaint  were  annexed  the  affidavits  of  six  persons 
verifying  the  complaint,  showing  how  large  crowds  were  col- 
lected around  the  plaintiff's  store  by  the  conduct  of  the  defend- 
ants, and  his  business  entirely  prevented.  In  one  affidavit  was 
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contained  a  respectful  letter  from  Mr.  Whitehead,  attorney  for 
the  plaintiff,  to  Kennedy,  which  Kennedy  did  not  in  any  way 
notice.  A  temporary  order  for  injunction  was  made  by  Mr. 
Justice  Barnard,  which  the  defendants  now  moved  to  dissolve. 
The  defendants  Kennedy  and  Wells  put  in  answers,  De 
Camp  not  having  been  served.  They  set  up  on  information  and 
belief,  that  the  plaintiff's  establishment  was  a  mock-auction 
shop,  the  sales  in  which  were  confined  to  watches  and  jewelry, 
and  they  set  up  that  all  they  did  was  in  their  official  capacity 
to  warn  strangers  against  the  frauds  practised  in  mock-auction 
establishments.  It  was  also  alleged  that  the  plaintiff  did  not 
give  public  notice  in  the  newspapers  of  any  sale  designed  to  be 
made  on  either  of  the  days  when  any  of  the  acts  were  done  of 
which  the  plaintiff  complained.  The  answer  was  not  supported 
by  affidavit. 

Brown,  Hall  &  Vanderpoel,  for  the  motion. — I.  The  com- 
plaint is  substantially  for  slander,  and  on  its  face  it  is  apparent 
the  plaintiff's  damages,  if  defendants  have  done  wrong,  are  re- 
coverable in  an  action  at  law.  If  so,  then  it  is  elementary  law 
that  the  equitable  arm  of  the  law  should  not  raise  to  aid  the 
plaintiff. 

II.  To  grant  or  continue  an  injunction  upon  the  complaint, 
would  be  to  absolutely  bar  the  police  from  interference  with 
plaintiff.    He  might  do  as  he  pleased  in  his  store ;  and  the  com- 
plaint fails  to  show  certainty  of  right  to  the  plaintiff,  and  fails 
to  give  the  court  a  standard  of  clearly  ascertaining  and  meas- 
uring his  rights,  which  is  necessary.     (Olmsted  a,  Loomis,  6 
Barb.,  152.) 

III.  The  difficulties  of  plaintiff  increase  under  the  answer. 
This  shows  that  the  plaintiff  is  by  law  under  the  supervision  of 
the  police.     1.  Auctioneers  like  plaintiff  come  under  the  general 
supervision  of  police.     The  alleged  injury  is  an  act  of  super- 
vision.    It  may  be  an  illegal  one,  but  that  is  a  question  of  dam- 
age at  law.     To-morrow  the  act  of  supervision  may  be  a  legal 
one.     Yet  the  injunction-order  substitutes  the  discretion  of  the 
court  for  the  statutory  discretion  given  the  superintendent  of 
police.     2.  The  pleadings  together  show  that  defendants  were 
obeying  section  29  of  Police  Act  "  to  advise  and  protect  trav- 
ellers and  strangers,"  &c.     3.  The  statute  of  1846,  ch.  302,  §  8, 
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is  also  still  in  force,  but  whether  or  no  it  be,  the  recent  police 
directions  are  more  sweeping,  and,  if  you  please,  arbitrary,  in 
giving  discretion  to  police  authorities. 

IV.  The  whole  case  shows  that  the  exercise  of  this  jurisdic- 
tion by  injunction  leads  to  collision  between  the  municipal  dis- 
cretion and  the  judicial.  The  defendants,  without  malice,  have 
been  exercising  a  clearly  permissible  discretion,  and  the  pre- 
sumptions of  law  are,  that  they  do  their  duty.  The  case  of  Gil- 
bert a.  Mickle  (4  Sandf.  Ch.,  357)  applies,  and  there  the 
"  nuisance"  was  tenfold  greater  than  this  alleged  one.  Also, 
Wood  a.  City  of  Brooklyn  (U  Barb.,  433). 

James  T.  Brady,  opposed. — I.  The  auction  business  is  law- 
ful, where  carried  on  under  license  from  the  proper  authority, 
and  no  officer  or  citizen  has  a  right  to  molest  the  auctioneer 
while  carrying  on  such  business,  merely  because  he  is  transact- 
ing the  same.  (2  Rev.  Stat.,  5  ed.,  461,  §  18.) 

II.  The  liability  of  an  auctioneer  to  be  interfered  with  by  the 
police  is  not  different  from  that  of  any  other  citizen  engaged  in 
any  other  kind  of  business.  For  any  violation  of  law  justifying 
the  officers'  interference,  he  is  liable  to  arrest  or  prosecution  as 
the  law  prescribes,  and  not  otherwise.  But  here  no  one  is  pro- 
duced who  ever  did,  or  now  can  charge  plaintiff  with  any  miscon- 
duct whatever.  On  conviction  of  fraud  he  would  be  forever 
disqualified  from  being  an  auctioneer,  and  made  liable  to  fine 
and  imprisonment.  (2  Rev.  Stat.,  5  ed.,  467,  §  59.) 

HI.  Even  if  the  plaintiff,  in  his  establishment,  were  guilty  of 
fraud  every  day,  this  would  not  justify  a  policeman  in  arresting 
or  interfering  with  him  unless  the  fraud  amounted  to  a  criminal 
act ;  and  even  then,  if  it  were  only  a  misdemeanor,  the  officer 
could  not  arrest  him  unless  the  offence  were  committed  in  his 
presence. 

IV.  There  is  no  statute  which  militates  against  the  preceding 
propositions.  1.  By  the  Police  Law  of  1846,  it  was  made  the  duty 
of  the  sergeants  and  policemen  "  to  caution  strangers  and  others, 
against  pickpockets,  watch-stuffers,  droppers,  mock  auctioneers, 
and  all  other  vicious  persons."  The  same  provision  was  in  sub- 
stance contained  in  the  Police  Act  of  1844.  2.  This  provision, 
and  the  right  of  a  party  to  be  secured  in  the  lawful  prosecution 
of  his  business,  are  considered  in  the  case  of  Gilbert  a.  Mickle 
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(4  Sandf.  Ch.,  357).  The  question  there  arose  on  bill  and  answer 
only.  3.  The  Police  Laws,  1844,  1846,  1853,  and  1857,  have 
taken  away  the  right  to  interfere  with  places  suspected  of  being 
mock-auction  shops  by  any  such  means  as  were  adopted  by 
Mayor  Mickle  in  the  case  cited,  or  by  the  defendants  in  this 
case.  The  offence  of  cheating  at  mock  auctions  is  changed  from 
misdemeanor  to  felony,  and  a  new  tribunal  created  to  investi- 
gate such  cheats.  The  duty  of  the  police,  therefore,  is,  when 
information  of  such  a  cheat  is  given,  to  have  a  complaint  made, 
or  to  arrest  the  alleged  offender  and  have  him  dealt  with  accord- 
ing to  law. 

V.  The  Police  Acts  of  1857  and  1860  remodel  the  whole  po- 
lice system,  sweeping  away  all  statutes  relative  to  the  powers 
and  duties  of  police,  so  that  the  police  can  no  longer  justify 
their  conduct  in  this  case  under  the  Laws  of  1846,  before  referred 
to,  as  was  done  in  the  case  of  Gilbert  a.  Mickle,  that  statute 
being  repealed. 

VI.  But  we  show  by  our  complaint  and  proofs,  and  it  is  not 
denied,  that  the  plaintiff  is  not  a  "  mock"  but  a  legal  auctioneer 
duly  licensed.     The  authority  to  watch  and  caution,  if  it  exists, 
is  confined  to  "  mock  auctions." 

VII.  As  to  the  jurisdiction  of  the  court  to  restrain  the  con- 
tinuance of  a  nuisance;  that  the  conduct  of  the  defendants 
amounted  to  a  nuisance ;  and  that  equity  will  interfere  to  prevent 
continuous  trespasses,  or  a  "  constantly  occurring  grievance," 
because  it  abhors  "  multiplicity  of  suits,"  see  2  Chitty's  Black- 
stone,  168,  margin ;  Story's  Eq.  JUT.,  §  925,  and  notes. 

LEONARD,  J. — The  defendants  are  amenable  to  the  criminal 
laws  of  the  State,  and  in  courts  of  common-law  jurisdiction,  for 
every  violation  of  the  plaintiff's  rights  as  an  honest  citizen,  and 
for  all  excess  of  authority  exercised  by  them. 

The  criminal  courts  are  open  to  hear  complaints  and  punish 
police  officers,  as  well  as  private  citizens,  for  wrongs  and  inju- 
ries committed  by  them.  A  police  officer  cannot  shelter  him- 
self from  punishment  as  a  criminal  for  breaches  of  the  law,  or 
invasions  of  private  rights,  under  the  cloak  of  his  office  or  the 
orders  of  his  superiors. 

It  is  not  the  province  of  a  court  of  equity  to  try  criminal 
questions ;  that  court  cannot  engage  in  supervising  and  regu- 
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lating  the  manner  in  which  the  police  officers  perform  their 
duty ;  nor  whether  those  whom  they  arrest  were  really  guilty  of 
a  crime,  and  so  amenable  to  the  criminal  laws. 

Were  we  to  assume  jurisdiction  in  this  case,  it  would  be  our 
duty,  on  the  issue  here  joined,  to  take  testimony,  if  offered  by 
the  defendants,  to  show  that  the  plaintiff  was  carrying  on  the 
business  of  a  mock  auctioneer,  resorting  to  the  tricks  and  de- 
vices of  a  Peter  Funk,  in  order  to  defraud  the  unwary.  Should 
the  charges  against  the  plaintiff  prove  true,  the  extraordinary 
powers  of  a  court  of  equity  will  have  been  invoked  to  prevent 
the  exercise  of  legal  functions  vested  in  the  police  to  prevent 
the  commission  of  crime,  and  the  court  will  thus  be  made  a 
party  in  aiding  the  nefarious  traffic  of  a  mock  auctioneer. 

These  are  not  the  proper  or  customary  functions  of  a  court  of 
equity. 

If  the  plaintiff  can  make  a  proper  case,  the  criminal  tribunals 
will  promptly  arrest  and  deal  with  the  defendants.  No  injunc- 
tion, to  be  granted  by  this  court,  can  be  more  effectual  in  re- 
straining the  acts  complained  of  than  would  be  the  arrest  of  the 
defendants.  The  grand  jury  of  the  county  is  open  every  month, 
and  if  the  complaints  of  the  plaintiff  are  just,  the  offenders  will 
be  quickly  reached  by  indictment  and  punishment. 

The  plaintiff  is  by  no  means  remediless,  even  if  the  defend- 
ants are  unable  to  respond  in  damages  in  a  civil  action. 

The  injunction  must  be  dissolved,  with  ten  dollars  costs  of 
the  motion  to  the  defendants. 


FASSETT  a.  TALLMADGE. 
Supreme  Coivrt,  Third  District ;  General  Term,  Dec.,  1862. 

CREDITOR'S  ACTION. — EFFECT  OF  IMPRISONMENT  OF  DEBTOR.— 
APPEALABLE  ORDER. — DEFAULT. — LACK  OF  AFFIDAVIT  OF 
MERITS. — AMENDED  COMPLAINT. 

An  order  which  affects  the  substantial  right  of  the  party,  and  which,  if  permitted 
to  stand,  may  entirely  deprive  him  of  a  complete  defence  to  the  action,  is  ap- 
pealahle. 
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The  defendant,  in  a  creditor's  action,  moved,  both  for  irregularity  and  as  a 
matter  of  favor,  to  have  a  judgment  taken  by  default  upon  his  answer  as  sham, 
set  aside,  on  affidavits  showing  that  he  was  imprisoned  by  the  creditor  under  an 
execution  upon  the  original  judgment  at  the  time  his  default  was  taken,  and 
that  the  plaintiff  had  secretly  amended  his  complaint  with  regard  to  a  co-de- 
fendant, so  as  to  omit  material  allegations,  and  that  his  default  was  taken  from 
a  reliance  upon  a  stay  of  proceedings  in  the  cause. 
Held,  that  an  appeal  lay  from  an  order  denying  this  motion. 

The  arrest  and  detention  of  a  judgment-debtor,  under  an  execution  against  his 
person  upon  the  judgment,  amounts  to  a  satisfaction  of  the  judgment  for  the 
time  being. 

It  is  irregular  for  a  plaintiff  to  amend  his  complaint  as  regards  one  defendant  with- 
out notice  to  the  other.* 

The  lack  of  an  affidavit  of  merits  is  not  a  conclusive  objection  to  an  application  by 
defendant  to  excuse  his  default.  He  may  supply  the  defect  on  terms. 


*  In  the  case  of  HURLEY  a.  THE  SECOND  BTJILDING  ASSOCIATION  (Supreme  Court, 
First  District,  at  Circuit,  April,  1860),  it  was  Held,  that  where  an  amended  complaint 
was  made  for  the  purpose  of  adding  new  parties,  the  original  defendants,  on  whom 
new  summons  had  not  been  served,  could  not  treat  it  as  a  new  action,  and  object 
the  pendency  of  the  former  action.  It  was,  also,  Held,  that  an  amended  complaint 
need  not  be  so  designated  upon  its  face  ;  and  that  the  rule  that  a  dilatory  plea, 
to  be  good,  must  be  common  to  all  the  defendants  and  pleaded  by  all,  is  applica- 
ble to  answers  under  the  Code. 

The  action  was  brought  by  Bartholomew  Hurley  against  the  Second  American 
Building  Association.  The  defendants'  demurrer,  on  the  ground  of  a  defect  of 
parties,  was  sustained,  with  the  usual  leave  to  amend,  in  general  terms.  The  plain- 
tiff served  an  amended  complaint,  not,  however,  designating  it  as  such  (except 
in  the  verification),  and  also  issued  a  new  summons,  naming  the  new  parties,  and 
had  it  served  on  them,  but  not  on  the  original  defendants,  the  Building  Associa- 
tion. The  defendants  all  appeared  by  the  same  attorney,  and  put  in  separate 
answers  to  the  new  complaint,  the  Building  Association  setting  up  the  pendency 
of  a  former  action  for  the  same  cause,  against  them  alone. 

The  cause  coming  on  for  trial : — 

D.  P.  Barnard,  for  the  defendants,  objected  that  the  proceedings  were  irregular 

William  R.  Stafford,  for  the  plaintiff,  insisted  that  dilatory  pleas  could  not  be  put 
in  by  one  defendant,  but  must  be  common  to  all ;  and  that  even  if  the  proceedings 
were  irregular,  the  defendants'  remedy  was  by  motion  ;  and  answering,  was  a 


LEONARD,  J.  (after  reserving  the  cause  for  consideration) . — There  was  no  second 
action  commenced.  The  Association  have  not  been  twice  served  with  summons. 
An  amended  complaint  need  not  be  so  designated  on  its  face  if  there  be  an  amend- 
ment in  fact.  The  answer  of  the  Association  is  not  sustained  by  the  evidence. 
The  Association  may  amend  their  answer  instanter,  but  the  trial  is  not  to  be  de- 
layed. All  dilatory  pleas  to  be  good,  must  be  common  to  all  the  defendants  and 
pleaded  by  all.  (De  Forest  a.  Jewett,  1  Hall,  137  ;  Shannon  a.  Comstock,  21 
Wend..  457.)  And  the  Code  has  not  changed  this  rule. 


NEW  YORK.  207 


Fassett  a.  Tallmadge. 


Appeal  from  an  order  of  the  special  term. 

In  August,  1860,  Elias  Fassett  recovered  a  judgment  in  this 
court  against  the  appellant,  Samuel  W.  Tallmadge,  for  the  sum 
of  $20,586.77.  In  December  of  the  same  year,  Fassett  com- 
menced the  present  suit  against  the  appellant  and  one  Andrew 
Harder,  in  the  nature  of  a  creditor's  bill,  arid  sought  to  set  aside 
a  conveyance  made  by  the  appellant  to  Harder,  on  the  ground 
of  fraud.  The  complaint  charged  the  appellant  with  fraud  in 
selling  certain  real  estate  ;  and  alleged  that  Harder  fraudulently 
purchased  and  held  the  same.  On  January  30,  1861,  before 
the  service  of  summons  and  complaint  on  appellant,  the  re- 
spondent stipulated  with  Harder's  attorney  to  strike  out  all  al- 
legations of  fraud  in  the  complaint  against  Harder,  and  then  to 
take  judgment  against  him.  All  this  was  done  without  notice 
to  the  appellant,  and  without  his  knowledge  or  consent,  or  that 
of  his  attorney.  He  never  became  aware  of  it  until  June,  1861 
— six  months  after. 

The  complaint  thus  amended  was  served  on  Harder's  attor- 
ney, February  11,  1861.  On  the  21st  of  the  same  month  the 
original  complaint,  unamended,  was  served  with  a  summons  on 
the  appellant.  Five  days  later,  an  order  to  show  cause  why 
action  should  not  be  stayed,  with  a  stay  of  proceedings  until  the 
further  order  of  the  court,  was  granted  the  appellant,  which 
order  has  never  been  vacated  or  modified. 

The  appellant's  attorney  served  an  answer  in  this  action  on 
March  13,  1861.  On  the  26th  of  that  month  the  appellant  was 
arrested  and  imprisoned  by  the  sheriff  of  the  city  and  county 
of  New  York,  on  an  execution  issued  against  his  person  by  the 
respondent's  attorney,  on  the  judgment  of  August,  1860,  and 
has  ever  since  been  detained  and  imprisoned  thereon.* 

Notice  of  motion  was  then  given  by  the  respondent's  attorney 
to  strike  out  the  answer  of  the  appellant  as  sham,  and  for  judg- 
ment. This  was  disregarded  by  the  appellant's  attorney,  under 
the  belief  that  the  stay  of  proceedings  of  February  25th  was 


*  That  execution  was,  subsequent  to  the  argument  of  this  appeal,  vacated  and 
set  aside,  on  the  ground  that  it  was  illegally  issued.  See  the  opinion  of  the  gen- 
eral term,  reported  in  14  Ante,  192.  This  appeal  was  argued  in  May.  1862,  and 
not  decided  until  December,  1862. 
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still  in  force.  The  respondent's  attorney  thereupon  obtained  an 
order  by  default,  July  30,  1861,  striking  out  the  appellant's  an- 
swer, and  directing  judgment  for  the  respondent  and  the  ap- 
pointment of  a  receiver. 

On  October  29,  1861,  the  respondent  applied  for  a  change  of 
receiver,  to  which  the  appellant  objected,  but  was  overruled 
and  the  application  was  granted.  (Fassett  a.  Tallmadge,  13 
Ante,  12.)  An  order  to  show  cause  why  the  complaint  should 
not  be  dismissed,  and  the  whole  proceedings  should  not  be  set 
aside,  was  then  granted  by  Mr.  Justice  Hogeboom,  which 
was  vacated  on  the  return-day  with  costs,  by  Mr.  Justice  Peck- 
ham,  on  the  ground  that  it  did  not  specify  the  irregularities 
complained  of.  The  motion  was  renewed  on  notice,  and,  after 
argument,  was  denied  with  costSj  and  the  defendant  appealed. 

The  defendant  in  his  notice  of  motion  asked  that  the  judg- 
ment be  vacated  or  set  aside ;  or,  if  need  be,  that  the  defendant 
might  be  allowed  to  file  an  answer ;  also,  that  the  order  sub- 
stituting a  receiver  might  be  vacated  and  declared  null  and 
void,  upon  the  grounds : 

First,  that  by  amending  the  complaint  under  the  stipulation, 
it  was  thereby  rendered  inoperative  against  either  defendant, 
and  contained  no  cause  of  action. 

Second,  that  the  decree  or  judgment  and  all  subsequent  pro- 
ceedings sought  to  be  set  aside,  were  had  while  Tallmadge  was 
imprisoned ;  which  was  a  satisfaction  of  the  judgment  and  a 
bar  to  the  action. 

Third,  that  the  decree  and  subsequent  proceedings  were  in 
violation  of  an  order  to  stay  proceedings,  and  therefore  irregu- 
lar, and  a  contempt  of  court. 

Fourth,  that  no  copy  of  the  amended  complaint  was  served 
on  the  defendant,  Tallmadge,  or  his  attorney,  as  by  statute  re- 
quired ;  and  that  such  amendment  was  without  his  consent  and 
irregular. 

Fifth,  that  it  was  irregular  to  move  to  strike  out  the  answer 
after  the  complaint  had  been  amended,  and  before  defendant 
had  an  opportunity  to  put  in  an  answer  or  demurrer. 

The  respondent  insisted  that  the  order  is  not  appealable. 

Elforidge  T.  Gerry,  for  the  appellant. 
Lyman  Tremain,  for  the  respondent. 
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BY  THE  COUBT. — MILLER,  J. — I  think  the  order  made  at  spe- 
cial term  involves  the  merits  of  the  action.  It  affects  a  sub- 
stantial right  of  the  party  ;  and,  if  permitted  to  stand,  may  en- 
tirely deprive  him  of  a  complete  defence  to  the  action.  It  is 
clearly  appealable.  (Code,  §  349 ;  Cruger  a.  Douglas,  8  Barb., 
81 ;  Tracy  a.  N.  Y.  Steam  Faucet  Manufacturing  Co.,  1  E.  D. 
Smith,  349.) 

It  is  claimed  that  the  arrest  and  detention  of  the  defendant 
Tallmadge,  was  a  satisfaction  of  the  judgment  pro  tempore,  and 
that  no  further  steps  could  be  taken  to  enforce  the  original  debt 
for  the  time  being.  In  Stilwell  a.  Van  Epps  (1  Paige,  615), 
which  was  a  bill  filed  by  a  judgment-creditor  to  reach  equitable 
assets,  it  was  held,  that  while  the  plaintiff  has  the  body  of  the 
defendant  in  execution  on  ca.  sa.,  his  right  to  proceed  against 
the  property  of  the  latter  is  suspended.  Chancellor  Wai  worth 
says  :  "  The  complainants  having  taken  the  body  of  their  debtor 
into  execution,  could  not  proceed  against  his  property  at  law, 
while  he  remained  in  custody."  In  that  case,  leave  was  asked 
to  file  a  supplemental  bill,  setting  forth  that  the  plaintiff  had 
been  discharged  from  custody  under  the  Non-imprisonment  Act ; 
which  was  denied  upon  the  ground  that  all  the  interest  of  the 
debtor  had  been  transferred  to  the  assignee.  In  Jackson  a. 
Benedict  (13  Johns.,  553),  it  was  decided  that  the  lien  of  a  judg- 
ment was  suspended  during  the  imprisonment  of  the  judgment- 
debtor  upon  a  ca.  sa.  In  Cooper  a.  Bigelow  (1  Cow.,  56),  it  was 
held,  that  a  ca.  sa.  executed  is  a  satisfaction  of  the  debt,  except 
in  certain  cases  provided  for  by  statute.  (See,  also,  Foster  a. 
Jackson,  Hobart,  52,  59  ;  McGuinty  a.  Herrick,  5  Wend.,  240 ; 
Wakeman  a.  Lyon,  9  Ib.,  241 ;  Hone  a.  Hone,  AmU.  Ch.,  79.) 
While  it  is  unnecessary,  finally,  to  determine  that  question 
upon  this  motion,  yet  I  am  inclined  to  think  that  the  plaintiff 
had  no  right  to  proceed  with  the  suit  while  the  defendant  was 
under  arrest ;  and  that,  upon  an  application  to  the  court  for 
that  purpose,  the  defendant  would  have  been  permitted,  by 
supplemental  answer,  to  set  up  the  arrest  as  a  bar  to  the  action. 
Nor  do  I  see  any  good  reason  why  he  should  not  now  be  allow- 
ed to  avail  himself  of  this  defence,  unless  his  neglect  has  pre- 
cluded him. 

I  am  also  of  the  opinion  that  the  amendments  of  the  plain- 
tiffs complaint,  striking  out  all  the  allegations  of  fraud,  as  to 
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Harder,  one  of  the  defendants,  so  far  changed  the  nature  of  the 
action,  as  to  render  the  complaint  invalid,  as  to  him,  and  at 
least  doubtful  whether  it  was  not  equally  invalid,  as  to  the  de- 
fendant Tallmadge. 

By  the  stipulation,  all  the  allegations  charging  the  defend- 
ant Harder  with  fraud  and  fraudulent  intentions  were  stricken 
out  of  the  complaint.  An  amended  complaint  was  served  on 
Harder's  attorney,  and  a  copy  of  the  original  complaint  un- 
amended  was  served  upon  the  defendant ;  thus  presenting  the 
anomalous  spectacle  of  a  case  with  two  different  complaints,  in 
regard  to  one  of  which,  one  of  the  defendants  had  neither  no- 
tice or  knowledge. 

One  of  these  allegations  was,  that  the  conveyance  sought  to 
be  set  aside  was  executed  and  delivered  fraudulently  and  cor- 
ruptly, for  the  purpose  of  hindering  and  defrauding  the  credit- 
ors of  Tallmadge.  It  was  also  alleged  that  Harder  knew  at 
the  time  of  the  execution  of  the  conveyance,  that  Tallmadge  was 
indebted,  embarrassed,  and  insolvent. 

It  also  contained  other  allegations  of  fraud  against  Harder, 
which  constituted  the  basis  and  foundation  of  the  action.  Strip- 
ped of  these  charges,  it  is  exceedingly  questionable  whether 
the  gist  of  the  action  was  not  destroyed,  and  the  complaint  so 
far  emasculated  and  deprived  of  force  and  validity,  as  to  pre- 
sent no  case  upon  which  the  judgment  of  a  court  could  properly 
be  rendered  and  made  effective  ;  in  fact,  whether  with  the  alle- 
gations of  fraud  stricken  out,  the  complaint  on  its  face  did 
not  show  that  Harder  was  a  bona-fide  purchaser  for  value,  pro- 
tected by  the  statute  against  existing  creditors.  (2  Rev.  Stat., 
134  ;  Anderson  a.  Roberts,  18  Johns.,  515.)  I  do  not,  however, 
consider  the  precise  effect  of  this  proceeding  as  entirely  con- 
trolling and  decisive.  It  is  sufficient  in  my  opinion  that  it 
might  possibly  change  the  whole  character  of  the  case,  and 
seriously  affect  the  rights  of  the  party.  I  think  the  defendant 
was  entitled,  under  any  circumstances,  to  be  heard  upon  that 
question ;  and  the  change  in  the  form  of  the  action  was  so  sub- 
stantial, so  vital,  and  important,  that  he  should  have  been 
served  with  a  copy  of  the  amended  complaint;  or  at  least  have 
immediate  notice  of  this  new  and  private  arrangement,  and  a 
full  opportunity  to  present  his  objections,  as  he  may  have  been 
advised  was  material. 
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In  this  respect,  and  independent  of  the  question  as  to  the  ef- 
fect of  the  stipulation  in  striking  out  the  allegations  of  fraud  in 
the  complaint,  the  proceedings  and  the  judgment,  if  nothing 
more,  were  clearly  irregular.  No  such  practice  is  recognized 
as  allowing  a  plaintiff  on  his  own  motion,  and  without  the 
knowledge  or  consent  of  one  of  the  defendants  in  the  suit,  to 
strike  out  a  portion  of  the  complaint,  and  thus  proceed  to  a 
judgment.  An  action  cannot  thus  be  severed  and  split  up  into 
two,  proceeding  at  the  same  time  with  each  other,  without  an 
application  to  the  court  for  that  purpose,  or  upon  notice  to  the 
party  who  has  a  right  to  be  heard.  The  record  of  the  judg- 
ment in  such  a  case  would  present  two  complaints,  only  one  of 
which  had  been  served  on  all  the  defendants.  Upon  the  facts 
presented,  these  proceedings  cannot  be  upheld. 

In  the  case  of  Thomas  a.  Allen  (2  Wend.,  618),  it  was  ex- 
pressly held,  that  a  declaration  amended  in  consequence  of  a 
demurrer  interposed  by  one  of  the  defendants,  was  an  amend- 
ment as  to  the  other.  The  amendment  of  the  complaint  in  the 
case  at  bar  was  not  in  conformity  with  the  provisions  of  the 
Code  and  the  practice,  being  entirely  without  notice  to  the  de- 
fendant Tallmadge,  and  in  violation  of  his  rights.  (Code,  §§  172, 
173  ;  Thomas  a.  Allen,  2  Wend.,  618 ;  Akin  a.  Albany  North- 
ern K.  R.  Co.,  14  H&w.  Pr.,  337 ;  Ward  a.  Dewey,  12  21., 
193 ;  1  Hovenden  on  Frauds,  118 :  Ritchie  a.  Alwyn,  15  Ves. 
Jr.,  82.) 

The  motion  to  set  aside  the  proceedings  in  this  case  are  not 
founded  upon  irregularity  alone.  Although  the  defendant 
claims  that  the  proceedings  were  irregular  (and  I  think  I  have 
shown  that  they  were  so  in  some  respects),  he  at  the  same  time 
asks  permission  to  put  in  an  answer.  The  motion  is  based,  in 
part,  upon  facts  showing  that  he  has  from  circumstances  been 
deprived  of  an  opportunity  to  present  his  defence,  and  to  a  con- 
siderable extent  prevented  from  doing  so  by  his  imprisonment 
upon  an  execution  issued  by  the  plaintiff  upon  the  judgment 
upon  which  this  action  is  based.  I  do  not  understand  that  the 
defendant  claims  that  his  imprisonment  was  an  irregularity  in 
the  proceedings  in  this  case,  and  that  they  should  be  set  aside 
on  account  of  this  alleged  irregularity.  He  does,  however,  in- 
sist, that  it  was  a  defence  to  the  action,  and  that  by  reason  of 
this  very  imprisonment  he  has  had  no  opportunity  to  present 
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his  defence.  He  also  urges  it  as  a  circumstance  addressed  to 
the  discretion  of  the  court  upon  the  question  of  laches  in  allow- 
ing the  default  to  be  set  aside,  and  in  giving  him  a  chance  to 
be  heard. 

The  objection  was  taken  upon  the  argument  that  the  defend- 
ant had  not  served  an  affidavit  of  merits  with  his  motion-papers, 
and  that  for  that  reason  he  could  not  ask  the  court  to  set  aside 
the  proceedings  upon  the  merits.  The  defendant  swears  to 
merits  in  reference  to  the  original  action,  in  which  an  appeal 
has  been  taken  from  the  judgment,  and  is  still  pending.  His 
counsel  who  appears  to  have  labored  under  a  misapprehension 
in  this  respect,  asked  permission  to  file  and  serve  an  affidavit  of 
merits  in  the  case,  and  thus  supply  the  deficiency.  There  are 
facts  disclosed  in  the  papers,  which  in  my  opinion,  establish 
that  the  defendant  may  have  a  good  defence  to  the  action.  It 
is  certainly  apparent  that  the  act  of  the  plaintiff  has  to  some 
extent  interfered  with,  and  restrained  the  defendant  since  this 
action  was  commenced ;  and  it  appears  to  me  that  this  ob- 
jection should  not  be  regarded  as  an  insuperable  obstacle, 
if  it  can  be  supplied  without  violating  any  settled  legal  prin- 
ciple. 

To  obviate  this  technical  difficulty  (and  it  is  purely  such),  it 
may  be  made  a  condition  of  opening  the  default,  and  allowing 
the  defendant  to  answer,  that  he  file  and  serve  an  affidavit  of  mer- 
its. It  would  be  enforcing  a  strict  and  rigid  rule  to  hold  that 
there  is  no  relief  whatever  in  any  such  case,  and  that  this 
court  has  not  the  legal  right  to  interfere  on  account  of  an  ob- 
jection of  this  character.  While  in  the  exercise  of  its  high 
functions,  it  should  not  disregard  its  settled  and  established 
practice,  neither  should  it  permit  a  mere  technicality,  which 
can  be  easily  remedied  in  accordance  with  its  practice,  to  suffer 
injustice  to  be  done,  and  to  prevent  the  exercise  of  a  sound  dis- 
cretion in  setting  aside  a  default  for  good  cause. 

While  the  fact  that  the  judgment  is  large,  should  induce  the 
exercise  of  a  proper  degree  of  caution  in  disturbing  plaintiff's 
proceedings,  it  also  furnishes  an  additional  and  a  very  strong 
reason  why  a  party  should  not  be  deprived  of  his  defence.  We 
violate  no  rule  of  law  by  permitting  an  aggrieved  party  to  be 
heard  ;  on  the  contrary,  we  promote  justice  by  so  doing.  The 
plaintiff  will  be  abundantly  protected  by  allowing  the  judgment 
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to  stand  as  security,  and  if  he  finally  succeeds,  loses  nothing. 
It  only  remains  to  be  considered  whether  the  appellant  is  so  far 
chargeable  with  laches  in  not  applying  for  relief  at  an  earlier 
stage  in  the  proceedings,  as  to  prevent  any  interference  on  his 
behalf. 

He  was  imprisoned  during  most  of  the  time  while  the  pro- 
ceedings were  in  progress ;  and  hence,  doubtless,  to  a  consider- 
able extent  deprived  of  a  full  opportunity  to  assert  and  protect 
his  rights.  Conceding  that  the  questions  presented  may  have 
the  appearance  of  a  legal  defence,  his  imprisonment  is  a  very 
strong,  if  not  a  sufficient  reason  for  his  apparent  neglect,  and 
should  have  great  weight  upon  the  question  of  laches,  when  the 
act  of  the  plaintiff  has,  to  some  extent,  been  the  cause  of  it. 
Since  the  argument  of  this  appeal,  we  are  informed  that  the  ex- 
ecution issued  by  the  plaintiff  upon  the  judgment  has  been  set 
aside.  What  effect  the  discharge  of  the  defendant  might  have 
under  the  principle  laid  down  in  the  cases  cited,  as  to  the  right 
of  the  plaintiff  to  proceed  with  the  suit,  while  the  defendant 
was  imprisoned  ;  or  whether  if  the  imprisonment  was  a  defence 
at  the  time,  a  subsequent  discharge  after  a  long  confinement 
would  discharge  a  suit  already  pending,  are  questions  of  too 
grave  a  character  to  be  determined  without  argument.  If  that 
new  aspect  of  the  case  could  be  considered,  after  an  argument 
and  submission  at  the  general  term,  it  does  not,  in  my  opinion^ 
lessen  the  claim  of  the  defendant  to  the  favorable  consideration 
of  the  court,  upon  the  question  of  his  neglect,  that  he  has  thus 
been  illegally  arrested  and  detained.  In  addition,  the  appellant 
swears  that  the  amended  complaint  was  not  served  on  him,  and 
he  had  no  notice  of  the  arrangement  by  the  plaintiff  with  Hard- 
er, that  he  was  to  abandon  the  defence  of  the  suit,  and  to  allow 
A  decree  to  be  taken,  until  a  very  short  time  before  making  the 
motion.  He  did  not  know  the  nature  of  the  answer  put  in  for 
him;  nor  that  a  motion  had  been  made  to  strike  it  out  as 
sham  ;  nor  that  it  had  been  stricken  out  by  default,  and  a  de- 
cree obtained,  until  quite  recently.  It  also  appears  that  the 
appellant's  attorney,  by  an  error  of  judgment,  as  to  the  effect 
of  the  order  to  stay  plaintiff's  proceedings,  which  might  very 
easily  occur  (when  the  authorities  upon  the  question,  as  in  that 
case,  were  conflicting),  and  regarding  the  motion  as  irregular, 
did  not  appear  and  oppose  the  motion  for  judgment.  Under 
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these  circumstances,  I  think  the  appellant  shows  a  sufficient 
excuse  for  his  laches,  and  should  be  permitted  to  answer  the 
amended  complaint.  The  order  of  the  special  term,  denying 
the  motion,  should  therefore  be  reversed.  The  appellant  must 
pay  costs  of  opposing  motion,  and  of  entering  up  the  judgment, 
and  serve  an  answer  with  an  affidavit  of  merits  within  twenty 
days  after  adjustment,  neither  party  to  have  costs  of  appeal ;  and 
the  judgment  to  stand  as  security  until  the  final  disposition  of 
the  case,  with  leave  to  apply  to  the  special  term  for  instructions 
as  to  receiver,  if  necessary,  in  the  mean  time. 

HOGEBOOM,  J.,  concurred. 

PECKHAM,  J.,  dissenting. — This  is  a  motion  to  set  aside  pro- 
ceedings for  irregularity — not  on  the  merits,  as  no  affidavit  of 
merits  is  made. 

What  are  the  proceedings  sought  to  be  set  aside  ?  They  are : 
first,  an  order  of  this  court  made  at  the  July  special  term,  1861, 
on  notice  to  the  defendant  and  appellant,  striking  out  the  an- 
swer of  the  defendant  herein  as  sham.  Second,  an  order  of  this 
court  made  on  notice  to  the  defendant  on  the  29th  of  October, 
1861.  The  defendant  appeared  in  court  and  opposed  the  mo- 
tion. These  are  the  proceedings  sought  to  be  set  aside  for  ir- 
regularity. 

The  grounds  of  irregularity  are :  first,  that  on  the  26th  of 
February,  1861,  the  defendant  obtained  an  order  to  show  cause 
at  and  for  the  then  next  special  term  of  this  court  to  make  a 
motion,  and  an  order  from  a  justice  of  this  court  for  a  stay  of 
proceedings.  He  never  appeared  to  make  his  motion,  and,  of 
course,  the  order  to  stay  died  with  the  expiration  of  that  special 
term.  It  could  not  well  be  an  irregularity  then,  to  treat  it  there- 
after, as  both  parties  did,  as  if  it  were  dead.  Such  action, — it 
is  entirely  well  settled, — would  waive  its  existence,  if  it  were 
not  dead. 

The  defendant  served  his  answer  on  the  13th  of  March,  1861. 
Plaintiff  gave  notice  of  motion  in  July  following  to  strike  out 
defendant's  answer  as  sham ;  which  defendant's  attorney  alleges, 
with  some  singularity,  that  he  did  not  oppose,  because  he  sup- 
posed that  that  order  staying  proceedings,  obtained  for  a  special 
purpose  in  February  preceding,  was  still  alive.  Yet,  at  the 
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October  special  term  following,  when  the  case  was  in  precisely 
the  same  attitude,  he  did  appear  and  opposed  a  motion  for 
change  of  receiver  made  by  the  plaintiff.  This  waived  the 
order,  of  course,  if  it  had  any  claim  to  be  alive  then. 

I  think  it  may  be  safely  said  then,  that  there  is  no  pretence 
for  the  existence  of  that  order  to  stay  proceedings,  and  that 
that  must  be  entirely  laid  aside  as  a  ground  of  irregularity. 

The  second  ground  is:  that  on  the  30th  January,  1861,  the 
plaintiff's  attorney  stipulated  with  Harder's  attorney  to  strike 
out  of  the  complaint  all  allegations  of  fraud,  so  far  as  they  in- 
cluded the  assignee  Harder,  the  co-defendant  of  the  appellant ; 
and  then  he  consented  to  a  judgment  against  him,  which  was 
accordingly  entered.  The  complaint  in  this  case  was  to  set 
aside  the  general  assignment  as  fraudulent ;  and  fraud  in  that 
assignment  in  the  first  complaint  is  charged  against  both  de- 
fendants, ^he  appellant  says  he  did  not  know  of  the  existence 
of  that  stipulation  until  June,  1861.  The  entry  of  the  judg- 
ment is  not  pressed  as  a  ground  of  irregularity.  If  it  be  any 
thing  available  to  this  defendant  appealing,  it  is  a  defence  to 
this  action ;  in  no  sense  an  irregularity,  but  a  fact  to  be  plead- 
ed. But  it  is  not  a  defence.  It  is  not  material  in  any  manner 
whether  the  assignee  was  or  not  guilty  of  fraud  in  the  assign- 
ment, or  whether  he  accepted  it  with  a  guilty  knowledge.  As- 
suming, however,  that  they  are  both  guilty,  a  judgment  against 
one  is  no  bar  to  a  judgment  against  the  other.  Assuming  that 
the  assignor,  the  appellant,  is  alone  guilty,  the  same  result 
follows. 

Nor  is  the  stipulation  of  the  parties  and  the  alteration  of  the 
complaint,  any  ground  of  irregularity.  All  the  allegations  of 
fraud  impugning  the  assignee  were  struck  out  of  the  complaint. 
So  far  as  the  assignee  was  concerned,  What  had  this  defendant 
to  do  with  that  ? 

The  complaint  unamended  was  served  on  him  on  the  21st  of 
February,  1861,  and  he  served  an  answer  to  it  on  the  13th  of 
March  following.  Defendant  says  he  did  not  know  of  this 
stipulation  until  June,  1861.  Suppose  he  did  know  it,  What 
remedy  had  he  ?  What  would  he  have  done  ?  He  had  no 
remedy  whatever.  The  truth  was,  he  (the  plaintiff)  had  made 
allegations  of  fraud  against  the  assignee  which  were  wholly 
unnecessary,  and  probably  untrue,  and  he  and  the  assignee 
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finally  agree  that  they  are,  and  strike  them  out  as  to  the  as- 
signee, and  thus  take  judgment  against  him.  This  doubtless 
operates  to  sever  the  suit,  but  it  proceeds  as  before  against  the 
appellant.  As  to  him  it  is  wholly  immaterial  whether  these 
words  are  in  or  out  of  the  complaint.  As  to  him  the  statute 
makes  it  void.  And  if  he  intended  to  "  defeat,  delay,  or  de- 
fraud" his  creditors,  if  they  were  in,  they  would  be  utterly  disre- 
garded on  the  trial — no  proof  thereof  could  be  required.  It 
would  be  strange  if  these  parties  could  not  agree  to  waive  the 
allegation  of  fraud  as  to  the  assignee,  but  must  litigate  for  years 
an  immaterial  point.  A  bona-fide  purchaser  is  an  entirely  dif- 
ferent character — mere  ignorance  of  assignor's  fraud,  or  being 
innocent  himself,  do  not  constitute  a  bona-fide  purchaser.  He 
must  have  paid  value  to  be  a  bonarfide  purchaser. 

The  answers  then  to  this  objection,  are, 

First.  That  the  judgment  severed  the  suit,  and  the  case  pro- 
ceeds against  the  appellant  as  if  his  co-defendant  had  never 
been  a  party. 

Second.  That  this  defendant  has  nothing  to  do  with  the  stip- 
ulation of  these  parties — neither  in  fact  nor  in  law  ;  so  long  as 
his  rights  are  not  affected  thereby. 

Third.  The  complaint  as  served  is  the  original,  unaltered 
complaint.  There  is  no  pretence  that  the  stipulation  has  been 
violated  thereby,  even  if  this  defendant  had  any  right  to  refer 
to  a  stipulation  he  never  made,  to  which  he  is  no  party, 
and  which  he  cannot  take  advantage  of.  It  has  no  analogy  to 
a  payment  by  a  joint-debtor,  or  to  the  release  under  seal  of  a 
joint-debtor. 

Fourth.  If  it  were  available  to  this  defendant,  it  could  be 
only  as  a  defence,  like  a  release  or  payment  pending  suit,  and 
should  be  pleaded.  It  affords  not  the  slightest  basis  for  an  alle- 
gation of  irregularity. 

The  last  ground  of  irregularity  is,  that  defendant  was  im- 
prisoned, and  so  continued  from  26th  March,  1861,  to  this 
time ;  and  that  while  imprisoned,  the  plaintiff  could  not  pro- 
ceed against  his  property.  My  brother,  Miller,  has  cited  many 
authorities  touching  this  point.  But  do  any  of  them  pretend 
that  such  proceeding  is  an  irregularity?  Not  one.  If  any 
thing,  this  was  a  defence  to  the  action,  and  in  a  proper  case 
might  be  pleaded,  as  in  other  cases  of  payment,  satisfaction, 
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release,  &c.  So  say  the  authorities,  and  so  in  fact  says  my 
brother  Miller.  (Wakeman  a.  Lyon,  9  Wend.,  241.)  But  it 
can  scarcely  be  called  an  irregularity  to  commence  a  suit  when 
you  have  no  cause  of  action,  or  one  to  which  the  defendant 
may  have  a  good  defence. 

Imprisonment  can  be  a  defence,  only  so  long  as  it  continues. 
It  appears  that  such  defence  did  not  exist  at  the  commence- 
ment of  this  suit,  that  the  imprisonment  was  illegal  and  un- 
authorized when  it  occurred,  and  the  defendant  has  been  dis- 
charged from  his  arrest,  as  appears  by  a  copy  of  the  order  sent 
to  the  court  since  the  argument,  and  by  the  report  of  the  case 
in  14  Abbotts'  Pr.,  192. 

It  is  clear,  however,  that  the  mere  fact  of  an  imprisonment 
after  suit  commenced,  does  not  make  irregular  any  further  pro- 
ceeding therein.  If  the  defendant  never  pleaded  it,  like  most-- 
other defences  in  such  case,  it  will  not  aid  defendant.  Here 
there  was  no  defence  when  the  suit  was  commenced.  There  is 
none  when  it  is  sought  to  be  interposed.  The  fact  of  the  dis- 
charge from  imprisonment  is  not  legitimately  before  us,  and  it 
is  only  referred  to,  in  answer  to  an  unauthorized  reference  to 
merits.  This  motion  is  founded  solely  upon  alleged  irregulari- 
ties. This  court  should  have  as  little  disposition,  as  in  my  judg- 
ment it  has  power,  to  set  aside  a  judgment  arbitrarily,  against 
the  settled  practice  of  the  court.  If  the  defendant  had  merits, 
he  should  have  sworn  to  them.  If  there  had  been  irregulari- 
ties dating  along  in  February  or  January,  1861,  the  motion  on 
any  such  ground  should  have  been  long  before  made,  and  no 
excuse  in  law  whatever  is  made  for  the  delay.  The  fact  of  im- 
prisonment on  the  limits  in  New  York  (there  is  no  allegation 
that  the  defendant  was  in  close  custody — the  limits  are  the 
legal  jail)  is  no  excuse  whatever  for  the  delay.  Besides,  the 
defendant  expressly  waived  all  irregularity  by  affirmative  ac- 
tion in  court,  after  all  pretended  irregularities  had  occurred. 
As  to  defendant's  personal  knowledge  of  the  proceedings  in  the 
cause,  the  law  never  presumes  such  knowledge.  But  it  makes 
knowledge  by  the  attorney,  the  client's  knowledge.  Any  other 
rule  would  be  impracticable. 

The  proceedings  being  regular — in  fact,  being  virtually  so 
conceded  by  the  decision  of  Judge  Miller,  and  there  being  no 
affidavit  of  merits,  it  follows  as  a  consequence  that  the  order 


218  ABBOTTS'  PRACTICE  REPORTS. 

Butchers  and  Drovers'  Bank  a.  Jacobson. 

should  be  affirmed.  Here  is  a  very  large  judgment,  and  the 
party  is  entitled  to  hold  it,  unless  good  cause  is  shown  for  set- 
ting it  aside.  None  in  my  judgment  is  presented.  In  such 
case  this  court  at  general  term  has  denied  its  power  to  set  aside 
a  judgment.  This  court  has  no  more  right  than  an  individual 
to  violate  the  law  by  disregarding  its  own  settled  practices. 

Order  reversed  upon  terms. 


BUTCHERS  AND  DROVERS'  BANK  a.  JACOBSON. 

New  York  Superior  Court;  General  Term,  April,  1862. 

PLEADING. — COMPLAINT  ON  PROMISSORY  NOTK. — SECTION  162  OF 

THE  CODE. 

A  complaint  which  sets  forth  a  copy  of  a  promissory  note,  and  alleges  that  there 
is  due  to  the  plaintiffs  thereon  from  the  defendants  a  certain  sum,  for  which 
judgment  is  demanded,  is  sufficient  under  section  162  of  the  Code.  It  is  not 
necessary  to  allege  that  the  defendants  made  the  note,  nor  to  show  how  they 
are  connected  with  it. 
So  Md,  where  the  note  sued  upon  was  signed  by  a  firm.* 

Appeal  from  a  judgment  on  demurrer. 

The  complaint  in  this  action  was  in  the  following  form : 

"New  York  Superior  Court. — The  Butchers  and  Drovers' 
Bank  of  Providence,  plaintiffs,  against  Frederick  Jacobson, 
Jonas  G.  Dudley,  and  Joseph  W.  Corlies,  survivors  of  the  firm 
of  Joseph  W.  Corlies  &  Co.,  defendants. 

"The  plaintiffs  above-named  by  this  complaint  state,  that 
there  is  due  to  the  plaintiffs  from  the  defendants  the  sum  of  two 
thousand  four  hundred  dollars,  with  interest  thereon  from  Sep- 


*  This  decision  overrules  Price  a.  McClave,  6  Duer,  544 ;  5  lb.,  670  ;  and  proba- 
bly Alder  a.  Bloomingdalc,  1  lb.,  601 ;  Lord  a.  Chesebrough,  4  Sand/.,  696  ;  Mar- 
shall a.  Rockwood,  12  How.  Pr.,  452  ;  and  Bank  of  Geneva  a.  Gulick,  8  lb.,  61. 
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tember  21,  1861,  on  a  written  instrument,  of  which  the  follow- 
ing is  a  copy,  to  wit : 

"  *  $3,000.  N«w  YORK,  9th  March,  1860. 

"  *  Six  months  after  date  we  promise  to  pay  to  the  order  of 
the  drawers  three  thousand  dollars  at  St.  Nicholas  Bank,  value 
received. 

"  (Signed)         «  JOSEPH  W.  CORLIES  &  Co.' 

"  (Indorsed)—'  Joseph  W.  Corlies  &  Co.' 

"  That  the  plaintiffs  have  duly  performed  all  the  conditions 
in  said  contract  on  their  part,  and  claim  the  said  sum  and 
interest. 

"  All  the  matters  above-stated  are  stated  upon  information 
and  belief. 

"  Wherefore,  the  plaintiffs  demand  judgment  against  the  de- 
fendants for  the  said  sum  of  two  thousand  four  hundred  dollars, 
with  interest  as  aforesaid,  besides  the  costs." 

The  defendants  demurred  to  this  complaint,  on  the  ground 
that  it  did  not  state  a  cause  of  action.  Judgment  was  rendered 
for  the  plaintiffs  at  the  special  term,  and  the  defendants  ap- 
pealed. 

Wm.  B.  Leeds,  for  the  appellants,  argued  that  the  complaint 
must  state  additional  facts  to  connect  the  defendants  with  the 
note,  and  cited  Price  a.  McClave  (6  Duer,  544 ;  5  7J.,  670) ; 
Alder  a.  Bloomingdale  (1  7J.,  601) ;  and  Marshall  a.  Rockwood 
(12  How.  Pr.,  452). 

C.  Bainbridge  Smith,  for  the  respondents,  cited  Prindle  a. 
Caruthers  (15  N.  Y.,  425) ;  Keteltas  a  Myers  (19  /&.,  231);  and 
Code,  §  162. 

• 

BY  THE  COURT.* — MONELL,  J. — I  cannot  distinguish  this  case 
in  principle  from  Prindle  a.  Caruthers  (15  N.  Y.,  425),  which 
has  since  been  followed  in  this  court  in  Price  a.  McClave,  de- 
cided by  the  general  term  in  December,  1860. 


*  Present,  BOSWOBTH.  Ch.  J.,  MONELL  and  HARBOUR,  JJ. 
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In  Prindle  a.  Caruthers,  the  complaint  contained  little,  if  any 
thing,  more  than  is  contained  in  the  complaint  in  this  case.  It 
did,  however,  allege  that  the  defendant  made  the  contract : 
there  is  no  such  allegation  in  this  complaint.  But,  looking  at 
the  section  of  the  Code  under  which  this  complaint  was  drawn, 
in  a  spirit  of  liberal  construction,  with  the  light  shed  upon  it  by 
the  court  in  Prindle  a.  Caruthers,  I  cannot  believe  the  Legis- 
lature intended  to  give  to  it  any  other  effect  than  its  plain  un- 
equivocal language  imports.  There  is  no  doubt  the  Legis- 
lature can  prescribe  the  forms  of  pleading,  and  they  can  dis- 
pense with  the  form  altogether.  They  can  declare  what  shall 
be  sufficient,  and  when  they  have  declared  that  "  it  shall  be 
sufficient  for  a  party  to  give  a  copy  of  the  instrument,  and  to 
state  that  there  is  due  to  him  thereon  from  the  adverse  party  a 
specified  sum  which  he  claims,"  it  leaves  no  room  for  doubt 
that  they  intended  to  allow  this  seemingly  informal  and  incom- 
plete mode  of  pleading.  In  enacting  the  Code,  it  was  designed 
to,  as  it  does  in  terms,  abolish  all  the  forms  of  pleadings  as 
theretofore  existing,  and  to  allow  such  only  as  are  therein  pre- 
scribed. (Code,  §  140.)  In  following  those  forms,  the  pleader 
is  protected  by  an  authority  higher  than  the  court ;  and  in  iny 
judgment,  it  is  better  to  partake  of  the  spirit  of  reform  which 
the  Code  professes  to  have  worked  in  the  system  of  pleading, 
than  by  cavilling  to  interrupt  its  harmonious  action.  I  cannot 
entertain  a  doubt  that  the  complaint  in  this  action  was  perfect- 
ly intelligible  to  the  defendants,  and  that  without  the  aid  of 
lawyers  they  fully  understood  what  they  were  sued  for.  In- 
deed, it  was  more  apparent  to  their  comprehension  than  if  its 
meaning  had  been  covered  up  and  concealed  under  the  useless 
verbiage  of  the  old  forms. 

The  complaint,  we  think,  contains  a  sufficient  statement  of 
the  cause  of  action,  and  it  being  upon  an  instrument  for  the 
payment  of  money  only,  was  strictly  within  section  162  of  the 
Code,  and  both  upon  reason  and  authority  must  be  sustained. 

The  order  appealed  from  must  be  affirmed,  with  costs. 
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TiBBrrrs  «.  TOWNSEND. 

Supreme  Court,  Eighth  District;  Special  Term,  Oct.,  1862. 

NON-BESIDENT. — ATTACHMENT. — ABSENCE   IN   MlLTTABY   SERVICE. 
I 

Enlistment  in  the  volunteer  army  of  the  United  States,  and  absence  from  the  State 
in  such  service,  do  not  render  a  debtor  a  non-resident  within  the  meaning  of 
section  229  of  the  Code. 

To  sustain  an  attachment  on  the  ground  of  non-residence  against  one  who  has 
recently  had  a  fixed  residence  in  this  State,  it  must  appear  that  the  defendant 
had  acquired  a  residence  out  of  this  State,  when  the  attachment  issued. 

Motion  on  the  part  of  the  defendant  to  set  aside  an  attach- 
ment issued  under  section  229  of  the  Code. 

This  action  was  brought  by  Lyraan  Tibbitts  and  William 
Ikins  against  Henry  M.  Townsend. 

The  warrant  of  attachment  was  granted  by  the  county  judge 
of  Cattaraugus  county,  upon  an  affidavit,  which,  after  showing 
the  indebtedness  of  the  defendant  to  the  plaintiffs,  stated  "  that 
said  defendant  is  a  non-resident  of  the  State  of  New  York,  and 
has  property  in  said  county  liable  to  attachment." 

The  affidavit  in  support  of  the  present  motion  showed  that 
the  defendant  was  born  in  the  town  of  Olean,  in  said  county, 
and  until  the  time  of  his  enlistment  therein  mentioned  resided 
in  said  town,  which  for  the  two  years  next  prior  to  his  enlist- 
ment had  been  his  place  of  business.  That  for  the  past  seven 
years  he  had  been  a  freeholder  of  said  town  of  Olean,  and  now 
owned  real  estate  therein.  That  in  or  about  the  month  of  July, 
1861,  the  defendant  volunteered  as  a  soldier  in  the  service  of 
the  United  States  army  for  three  years  or  during  the  war,  and 
became  stationed  in  the  army  of  Virginia,  under  the  orders  and 
authority  of  the  government  of  the  United  States,  and  that  he 
became  stationed  there  for  no  other  purpose  than  that  of  serv- 
ing the  United  States  as  such  soldier.  That  at  the  time  of  said 
enlistment,  and  at  the  date  of  the  attachment,  he  intended,  and 
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still  intends,  at  the  expiration  of  his  term  of  service,  to  return 
to  said  town  of  Olean,  and  continue  there  to  reside ;  and  that 
he  had  not  at  any  time  intended  to  change  his  residence. 

C.  S.  Cary,  for  the  motion. 
A.  Storrs,  opposed. 

WELLS,  J. — The  question,  whether  becoming  attached  to  the 
army  in  the  military  service  of  the  United  States  as  a  -volun- 
teer, terminates  a  regular  fixed  residence  of'  a  citizen  of  this 
State,  so  as  to  subject  his  property  to  attachment,  under  section 
229  of  the  Code,  has  never,  so  far  as  I  have  been  able  to  dis- 
cover, been  adjudicated  in  our  courts.  It  is  the  question,  and 
the  only  one,  to  be  considered  on  this  motion ;  and  its  practical 
importance  at  this  time,  with  the  liability  of  its  frequent  recur- 
rence, has  induced  me  to  examine  it  with  considerable  care  and 
attention,  and  such  examination  has  led  to  the  conclusion,  that 
by  becoming  such  volunteer,  and  being  marched  and  stationed 
out  of  the  State,  a  man  does  not  thereby  lose  his  residence  with- 
in it. 

It  does  not  necessarily  follow  that  by  enlisting  and  being 
mustered  into  service,  he  will  be  marched  or  stationed  out  of 
the  State.  Whether  he  will  or  not,  may  depend  upon  contin- 
gencies which  no  one  can  foresee,  and  over  which  he  has  no 
control.  If  the  command  to  which  he  becomes  regularly  at- 
tached receives  marching  orders,  neither  it  nor  he  has  any  choice 
but  to  follow  and  obey  orders.  The  regiment  may  be  encamped 
to-day  at  Elmira,  and  to-morrow  be  ordered  to  Philadelphia, 
thence  to  Annapolis,  Baltimore,  Washington,  or  elsewhere  out 
of  the  State,  and  back  again  into  the  State,  as  the  chances  and 
exigencies  of  the  war  may  require ;  and  all  the  time  the  volun- 
teer soldier  may  have  a  fixed  domicil  and  residence  in  this 
State,  to  which  he  purposes  to  return  at  the  expiration  of  his 
term  of  service.  Suppose  he  does  not  volunteer,  but  is  drafted, 
should  the  rule  be  more  favorable  to  him  than  if  he  had  volun- 
teered ?  No  one  will  assert  this.  If  patriotism  is  a  virtue,  the 
volunteer  has  quite  as  high  a  claim  to  it  as  he  who  serves  his 
country  unwillingly  or  by  compulsion. 

The  proposition  that  a  drafted  militia-man  who  is  taken  out 
of  the  State,  to  serve  in  the  army  of  the  United  States,  thereby 
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loses  his  residence  in  the  State,  and  his  property  subjected  to 
harsh  and  summary  process  of  attachment,  is  too  preposterous 
to  be  entertained  for  a  moment. 

The  plaintiffs'  counsel  relies  with  great  confidence  upon  the 
case  in  the  Court  of  Appeals  of  Haggarty  a.  Morgan  and  others 
(5  N.  Y.,  422),  which  appears  to  me  to  be  plainly  distinguisha- 
ble from  the  present  case.  That  was  an  action  brought  upon  a 
bond  given  by  one  Brandegee  and  his  sureties  under  section  55, 
art.  1,  tit.  1,  ch.  5,  part  2,  of  the  Revised  Statutes.  (2  Rem. 
Slat.,  11.) 

The  attachment  had  been  issued  in  pursuance  of  the  pro- 
visions of  that  title,  on  the  ground  that  Brandegee  was  a  non- 
resident, &c. 

On  the  trial  the  defendants  offered  to  prove  Brandegee  was 
not  a  non-resident  at  the  time  of  taking  out  the  attachment 
and  of  giving  the  bond,  but  that  he  was  a  resident  of  the  city 
of  New  York,  where  he  had  a  house  at  No.  3  Le  Roy  Place, 
and  that  he  was  at  housekeeping  there  at  the  time,  and  had 
been  for  many  years ;  that  his  absence  was  temporary  at  New 
Orleans,  where  he  was  detained  by  necessary  attendance  to  a 
lawsuit  during  his  whole  absence,  having  left  home  in  Novem- 
ber, 1844,  and  returned  in  the  spring  of  1848.  The  court  re- 
jected the  evidence  on  the  ground,  1st,  that  the  offer  itself 
showed  the  defendant  Brandegee  a  non-resident  within  the 
spirit  of  the  act ;  and  2d,  that  the  giving  the  bond  to  discharge 
the  attachment,  prevented  him  from  showing  the  fact.  The 
case  went  to  the  Court  of  Appeals  on  this  and  other  questions, 
where  the  rulings  at  the  trial  were  affirmed  upon  the  opinion 
of  GARDINER,  J.,  in  which  he  recognizes  a  distinction  between 
the  residence  of  the  debtor,  and  his  domicil.  The  learned 
judge  refers  to  the  case  of  Thompson  (1  Wend.,  43),  where  it 
was  held  that  the  debtor's  residence  might  be  abroad  while  his 
domicil  might  be  in  this  State ;  also  to  the  case  of  Frost  a. 
Brisbin  (19  Wend.,  11),  where  the  same  distinction  is  made. 
It  is  quite  evident,  however,  that  the  judge  regards  the  other 
ground  for  rejecting  the  evidence  as  the  more  satisfactory  of 
the  two,  viz. :  that  the  defendants  were  concluded  by  the  bond 
from  alleging  his  residence  in  this  State  at  the  time  the  at- 
tachment was  issued.  It  seems  to  me  that  was  entirely  con- 
clusive. But  without  impugning  the  other  ground,  the  case 
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now  under  consideration  is,  as  I  think,  free  from  its  influence. 
To  bring  it  within  the  authority  of  any  of  the  cases  refered  to, 
it  must  appear  that  the  defendant  had  acquired  a  residence  out 
of  this  State  when  the  attachment  was  issued.  To  hold  that  a 
volunteer  in  the  United  States  army,  during  the  present  rebel- 
lion, can  acquire  a  residence  during  his  migratory  and  wan- 
dering service  is  simply  absurd. 
The  attachment  should  be  set  aside,  with  ten  dollars  costs. 


SALTERS  a.  PRUYN. 

Supreme  Cowrt,  First  District ;  Special  Term,  April,  1862. 
Again;  General  Term,  November,  1862. 

DISMISSAL  OF  Sun  FOB  NEGLECT  TO  PROSECUTE. — ACTIONS  AGAINST 
EXECUTORS. — SEVERAL  ANSWERS. — PRACTICE. 

The  Code  has  not  altered  the  rule  of  the  former  practice  in  suits  in  equity,  that 
where  the  plaintiff  does  not  use  due  diligence,  a  defendant  who  has  perfected 
his  answer,  may  move  to  dismiss  the  suit. 


In  an  action  against  several  executors,  such  of  them  as  are  first  served  with  pro- 
cess, or  first  appear,  are  entitled,  under  2  Rev.  Stat. ,  448,  §  6,  to  answer  for  the 
estate  ;  and  it  is  irregular  for  their  co-executor  to  put  in  an  answer  thereafter. 

Nor  does  collusion  between  the  plaintiff  and  the  executor  who  first  answers,  give 
his  co-executor  the  right  to  answer,  at  least  not  without  the  leave  of  the  court 
on  a  direct  application  for  that  purpose. 

Irregularity  in  putting  in  a  separate  answer, — Held,  waived  hy  plaintiffs  neglect 
to  return  it  or  to  move  to  strike  it  out. 

Appeal  from  an  order  denying  a  motion  to  vacate,  for  irregu- 
larity, an  order  dismissing  the  complaint. 

This  action  was  brought  by  Francis  H.  Salters  against  Theo- 
dore Salters,  and  Theodore  Salters,  Anna  Salters,  and  Lansing 
Pruyn,  executors,  and  Euphemia  M.  Vence,  to  determine  the 
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construction  of  the  will  of  Francis  Sailers,  deceased.  Theodore 
and  Anna  Salters  appeared  and  answered ;  Lansing  Pruyn,  their 
co-executor  appeared  and  put  in  a  several  answer.  The  cause 
was  noticed  for  trial  on  both  sides.  An  order  was  made  dis- 
missing the  complaint  as  against  Pruyn  and  Vence  by  default. 
Plaintiff  moved  to  vacate  the  order  for  irregularity.  Mr.  Jus- 
tice Clerke  denied  the  motion,  rendering  the  following  opinion : 

"  By  the  66th  rule  of  the  late  Court  of  Chancery  it  was  pro- 
vided, where  the  cause  stood  for  hearing  on  bill  and  answer 
against  part  of  the  defendants,  if  the  complainant  did  not  use 
due  diligence  in  proceeding  against  the  other  defendants,  any 
of  those  who  had  perfected  their  answer,  may  apply  to  dismiss 
the  bill  for  want  of  prosecution  ;  and  so,  for  a  still  stronger  rea- 
son, if  all  the  defendants  have  put  in  an  answer,  and  the  cause 
was  noticed  for  hearing  by  any  one  defendant,  he  could  move 
for  a  dismissal  of  the  complaint  as  to  him,  on  due  proof  of  no- 
tice. The  Code  has  not  altered  this  practice. 

"  Motion  denied,  without  costs." 

The  plaintiff  appealed. 

Skeffington  Sanxay,  for  the  appellant. — I.  Several  executors 
are  considered  in  the  light  of  an  individual  person.  (Dayton's 
Surrogates,  2  ed.,  237,  238,  318,  citing  statutes,  showing  the 
rule  that  executors,  who  shall  first  be  served  with  process,  or 
who  shall  first  appear  in  the  action  shall  answer  the  plaintiff.) 

II.  The  proceedings  by  Pruyn  and  Vence,  in  dismissing  the 
complaint,  were  irregular  aiid  void.  1.  Because  the  action  was 
not  severable,  and  the  defendants  could  not  act,  but  in  concert. 
If  they  could,  it  would  present  the  singular  anomaly  of  the  ac- 
tion being  dismissed  as  to  one  joint  executor,  and  left  to  be  con- 
tinued against  two  co-executors.  2.  Because  Anna  and  Theo- 
dore Salters,  two  of  the  executors,  having  first  appeared,  and 
answered,  had  the  control  of  the  defence ;  and  Mr.  Prnyn,  the 
other  executor,  had  no  right  to  attempt  to  act  independently, 
or  even  to  put  in  a  separate  answer.  3.  The  action  as  before 
shown,  was  not  severable,  nor  could  the  defendants  seek,  or  be- 
come entitled  to  a  separate  trial,  from  the  other  executors; 
thus  leaving  the  action  to  proceed  against  them.  (Ward  a. 
Dewey,  12  How.  Pr.,  193 ;  Burnham  a.  De  Bevorse,  8  /£., 
159.) 
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E.  A.  Doolittle  and  G.  M.  Speir,  for  the  respondents. — I.  The 
motion  was  properly  denied.  1.  For  the  reasons  stated  in  the 
opinion  of  the  justice  making  the  order.  2.  Plaintiff  had  been 
guilty  of  laches.  (McEvers  a.  Markler,  1  Johns.  Cas.,  248  ; 
Doty  a.  Russell,  5  Wend.,  129 ;  Nichols  a.  Nichols,  10  /&., 
560.) 

II.  The  opposing  affidavits  disclosed  that  defendants  Theo- 
dore and  Mi*s.  Salters  were  in  collusion  with  plaintiff. 

III.  The  only  question  at  issue  was,  as  to  whether  plaintiff 
was,  or  was  not,  a  partner,  and  no  specific  relief  was  demanded 
in  the  complaint  against  either  defendant  individually  ;  all  par- 
ties were  properly  represented  before  the  court.     Pruyn  repre- 
sented the  estate  just  as  effectually  as  if  the  attorney  of  the  other 
executors  were  present. 

IV.  Had  the  attorney  of  the  other  executors,  by  collusion, 
admitted  all  the  allegations  of  the  complaint,  plaintiff  could 
not  take  judgment  against  the  estate ;  if  he  did,  the  court  would 
set  it  aside. 

BY  THE  COUET. — INGRAHAM,  P.  J. — So  far  as  the  motion  was 
to  dismiss  the  complaint  as  to  defendant  Yence,  the  order  ap- 
pealed from  was  proper.  She  noticed  the  cause  for  hearing, 
and  she  had  a  right  to  the  dismissal  of  the  complaint  as  to  her, 
if  the  plaintiff  did  not  proceed  with  the  cause  when  it  was 
reached. 

As  to  the  defendant  Pruyn,  I  think  it  was  irregular  for  him 
to  proceed  alone  without  the  other  executors,  or  to  put  in  a 
separate  answer.  The  statute  is  positive  that  in  an  action 
against  several  executors,  they  shall  all  be  considered  as  one 
person,  and  such  of  them  as  shall  be  first  served  with  process, 
or  shall  first  appear,  shall  answer  the  plaintiff.  The  intent  of 
the  statute  was  to  prevent  what  has  taken  place  here,  and  to 
require  the  executors  to  act  together  in  the  defence  of  the 
action.  I  do  not  mean  to  say,  that  the  court  might  not 
allow  a  different  course  of  proceeding  where  there  was  any 
fraud  contemplated  on  the  estate;  but  if  there  can  be  any 
such  relief,  other  than  an  application  to  remove  the  executor, 
it  must  be  on  a  distinct  application  to  the  court,  and  not  in 
this  way. 

Whether  executors  can  separate  in  their  defences  in  a  case 
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where  no  personal  liability  is  sought  to  be  enforced  against 
them,  may  well  be  doubted. 

The  defendant  Pruyn  was  irregular  in  noticing  the  case  alone, 
without  the  other  executors. 

I  think  also  he  was  wrong  in  putting  in  a  separate  answer; 
but  the  plaintiff  has  waived  his  objection  thereto  by  not  mov- 
ing to  strike  it  out,  or  by  not  returning  it. 

The  order  appealed  from  as  to  defendant  Yence  must  be  af- 
firmed, with  $10  costs ;  and  reversed  as  to  defendant  Pruyn, 
without  costs. 

CLEBKE  and  BARNABD,  JJ.,  concurred. 


CLARK'S  CASE. 

Supreme  Court,  first  District ;  At  Chambers,  August,  1862. 
SURPLUS  MONEYS. — EQUITABLE  LIEN. 

A  judgment  filed  and  docketed  after  the  decease  of  the  defendant,  does  not  bind 
real  estate,  but  is  to  be  considered  merely  as  a  debt  to  be  paid  in  the  usual 
course  of  administration. 

Where  there  is  a  surplus  fund  in  court  after  a  foreclosure  against  executors,  a 
creditor  who  has  obtained  a  surrogate's  decree  against  the  estate  will  be  pre- 
ferred to  legatees  who  claim  the  fund. 

An  order  of  court  does  not  conclude  persons  who  are  not  parties  or  privies  to  the 
proceeding. 

Motion  to  confirm  report  of  referee. 

The  petitioner,  Martha  E.  Clark,  filed  a  claim  against  $753.52, 
in  the  hands  of  the  chamberlain  of  the  city  of  New  York,  sur- 
plus moneys  on  a  sale  in  foreclosure,  in  an  action  by  Horace  F. 
Clark  against  Margaret  Clark,  widow  of  Owen  Clark,  the  ex- 
ecutors of  Owen  Clark,  and  several  others.  The  petitioner  had 
obtained  a  decree  before  the  surrogate  of  the  city  and  county  of 
New  York,  against  the  estate  of  Owen  Clark  for  $208.50,  and 
a  further  decree  for  $175.74.  These  decrees  were  not  docketed. 
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Owen  Clark  by  his  will  devised  all  his  estate  to  his  wife,  Mar- 
garet, with  remainder  in  fee  to  his  three  daughters.  An  order 
had  been  entered  ex  parte,  giving  the  fund  to  the  devisees. 
The  petitioner  sought  to  have  the  amount  of  her  decree  paid 
out  of  the  surplus  moneys.  Her  application  was  opposed  by 
the  widow  and  daughters,  and  by  the  executors.  The  matter 
was  referred  to  A.  D.  Ditmars,  who  reported  adversely  to  the 
prayer  of  the  petitioner.  The  petitioner  filed  exceptions  to  the 
report.  The  case  came  up  on  motion  to  confirm  the  report. 

Peter  Y.  Cutler,  for  the  petitioner. — I.  The  decree  in  favor 
of  the  petitioner  is  for  moneys  collected  by  Owen  Clark,  and 
held  by  him  in  a  fiduciary  capacity,  which  he  had  wrongfully 
omitted  to  pay  over.  The  claim  then  is  one  of  the  highest  equi- 
ty, and  should  be  sustained  if  possible. 

II.  This  claim  is  not  contested  by  any  judgment-creditor ; 
but  by  the  widow  and  next  of  kin.     It  is  held  here  for  the  first 
time  in  300  years,  as  it  is  believed,  that  volunteer  donees  of  a 
deceased  debtor  take  a  preference  to  a  judgment-creditor. 

III.  The  referee  in  this  matter  has  decided  the  question  as  if 
it  were  a  technical  question  of  lien  upon  the  land,  under  the 
statute  as  between  conflicting  judgment-creditors.     If  a  bill 
had  been  filed  by  one  of  several  judgment-creditors  to  have 
this  fund  marshalled  and  distributed  as  assets  among  the  cred- 
itors of  the  deceased,  even  simple  contract-creditors  would  be 
decreed  to  be  paid.     A  bill,  however,  is  not  necessary.     A  pe- 
tition is  sufficient ;  and  where  the  fund  is  so  small,  it  would  be 
inexcusable  to  file  a  bill. 

IY.  The  objectors  may  say  that  our  judgment  should  have 
been  presented  in  due  time  to  the  executor  of  Owen  Clark  to 
be  paid  in  the  regular  course  of  administration.  So  it  should 
have  been.  But  now  that  the  executors  have  distributed  all 
the  funds  in  their  hands,  as  we  must  assume,  from  the  facts  in 
the  case,  there  is  nothing  to  distribute,  and  it  would  be  an  idle 
ceremony  to  go  to  the  executor. 

Y.  Here  is  a  fund  subject  to  the  jurisdiction  of  this  court. 
A  creditor  by  decree  asks  that  a  sufficient  portion  of  that  fund 
for  the  purpose  be  applied  to  pay  the  decree.  No  other  judg- 
ment-creditor appears.  The  petitioner  insists  that  the  debt  of 
the  testator,  due  to  her  should  be  paid  before  the  legacies. 
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tfathan  A.  Chedsey,  opposed. — I.  The  question  as  to  the 
surplus  moneys  herein,  has  been  heretofore  determined  by  this 
court. 

II.  The  petitioner  has  no  claim  upon  this  fund,  it  being  de- 
rived from  real  estate,  until  the  record  of  her  claim  is  filed  and 
docketed.     (2  Rev.  Slot.,  360,  §  11.) 

III.  The  decree  of  the  surrogate  against  Owen  Clark  was 
made  subsequent  to  his  death.     Such  decree  cannot  bind  the 
real  estate,  or  the  funds  derived  therefrom,  but  should  be  con- 
sidered as  a  debt  to  be  paid  in  the  usual  course  of  administra- 
tion.   (2  Rev.  Stat.,  359,  §  7  ;  9  Wend.,  455  ;  1  Bradf.,  488 ; 
2  A,  212.) 

CLERKE,  J. — The  provisions  of  the  Revised  Statutes  to  which 
the  counsel  of  Margaret  Clark  refers  me,  are  only  applicable  to 
determine  the  priority  of  the  liens  of  several  creditors  of  a  liv- 
ing or  deceased  debtor.  Those  provisions  are  also  connected 
with  other  sections  relative  to  the  manner  in  which  purchasers 
or  mortgagees  should  be  affected. 

A  judgment  filed  and  docketed  after  the  decease  of  the  de- 
fendant, undoubtedly  does  not  bind  real  estate,  but  is  to  be 
considered  as  a  debt  to  be  paid  in  the  usual  course  of  admin- 
istration ;  that  is,  it  shall  not  be  entitled  to  the  preference 
which  the  law  gives  to  judgment-debtors  of  a  deceased  per- 
son over  recognizances,  bonds,  sealed  instruments,  notes,  bills, 
and  unliquidated  demands  and  accounts.  (2  Rev.  Stat.,  87, 
§27.) 

But  where  the  real  estate  has  been  sold  under  a  foreclosure, 
and  there  is  a  surplus  fund  in  court,  and  where  there  is  no 
other  creditor  entitled  to  a  priority,  and,  indeed,  no  debt  of  any 
kind,  a  court  of  equity  will  not  disregard  the  claim  of  a  creditor 
who  has  proved  his  claim  before  the  surrogate  and  obtained  a 
decree,  and  will  not  appropriate  the  surplus  to  a  legatee  of  the 
deceased  debtor. 

The  statute  itself  expressly  provides  that  the  proceeds  of  a 
testator's  or  intestate's  estate  shall  not  be  distributed  among  the 
legatees  or  next  of  kin  until  after  the  payment  of  the  debts.  It 
is  only  the  surplus  after  the  payment  of  debts  that  they  are  en- 
titled to  ;  and,  certainly,  it  cannot  be  expected  that  a  court  of 
-equity  will  dispose  of  the  fund  under  its  control  in  contraven- 
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tion  of  this  provision  of  the  statute,  and  the  plainest  dictates  of 
justice. 

The  former  order  of  the  court,  giving  this  fund  to  the  lega- 
tees, cannot  conclude  the  petitioner,  who  was  not  a  party  to  the 
proceeding.  That  order  was  made  without  any  consideration 
of  the  claims  of  creditors  who  were  not  before  the  court. 

The  report  of  the  referee  must  be  set  aside,  and  an  order  en- 
tered in  conformity  with  this  opinion. 


ABELS  a.  WESTERVELT. 

Supreme  Court,  First  District ;  General  Term,  Sept.,  1862. 

PBIOBITY  OF  CBEDITOBS. — DEFECT  IN  EXECUTION. — AMENDMENT. 

An  execution  against  joint-debtors  has  priority  over  an  attachment  against  one 
of  the  debtors,  though  the  attachment  is  also  for  a  joint  debt. 

Defects  in  an  execution  which  would  be  amendable  on  motion  cannot  be  taken 
advantage  of  by  a  creditor  with  a  junior  execution. 

What  defects  in  an  execution  are  amendable. 

Appeal  from  an  order. 

Judgment  was  recovered  in  this  action  by  Joseph  Abels 
against  Isaac  N.  Westervelt  and  Henry  Camp,  on  the  9th  Octo- 
ber, 1861,  for  $947.11.  An  attachment  had  been  issued  against 
the  property  of  Westervelt,  as  a  non-resident,  September  llth, 
1861,  and  about  the  same  time  levied  on  the  partnership  prop- 
erty of  Westervelt  and  Camp.  Execution  was  issued  imme- 
diately upon  the  recovery  of  the  judgment.  On  the  1st  Octo- 
ber, 1861,  one  Russell  W.  Westcott  obtained  judgment  for 
$500.44  against  Westervelt  and  Camp,  in  the  Marine  Court  of 
the  city  of  New  York,  Camp  alone  being  served,  and,  after 
filing  transcript,  issued  execution,  reciting  that  a  judgment  was 
recovered  in  the  Court  of  Common  Pleas,  "  as  appears  by  the 
judgment-roll  filed  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York."  There  was  no  indorsement  upon  the 
execution  excepting  the  individual  property  of  Westervelt  from 
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levy.  The  sheriff  realized  $373.48  from  Westervelt  and  Camp. 
The  plaintiff  applied  for  an  order  that  this  amount  be  paid  to 
him  before  applying  any  amount  in  favor  of  Westcott.  The 
motion  was  denied,  and  plaintiff  appealed. 

Nelson  Smith,  for  the  appellant. — I.  Notwithstanding  Stou- 
tenburgh  a.  Yandenburgh  (7  Now.  Pr.,  229,  233),  we  contend 
that  in  a  suit  against  copartners  to  recover  a  copartnership  indebt- 
edness, in  which  an  attachment  is  issued  against  but  one  of  the 
defendants,  the  copartnership  property  may  be  attached.  1.  If 
this  attachment  had  been  issued  upon  the  individual  indebted- 
ness of  Westervelt,  the  sheriff  would  have  had  the  right  to  at- 
tach the  defendant's  copartnership  property  and  take  it  into  his 
possession.  (Horgman  a.  Dettlebach,  11  How.  Pr.,  46.)  The  sher- 
iff's right  under  such  an  attachment  is  as  great  as  under  an  execu- 
tion against  one  partner  for  his  individual  debt.  (Ib.j  Waddell 
a.  Cook,  2  Hitt,  47 ;  3  Den.,  125.)  2.  This  attachment  was 
issued  in  a  suit  against  copartners  for  a  copartnership  debt,  and 
by  the  Code,  §  227,  the  plaintiff  was  entitled  to  have  the  prop- 
erty of  the  defendants  attached,  as  security  for  the  satisfaction 
of  such  judgment  as  he  might  recover  in  the  action.  3.  The 
plaintiff  has  recovered  a  judgment  in  the  action,  so  that  he  is  en- 
titled to  have  it  satisfied  out  of  the  joint  property  of  the  defend- 
ants or  the  separate  property  of  either.  4.  The  attachment  is 
a  security  for  such  judgment  as  the  plaintiff  may  recover. 
The  plaintiff  subsequently  recovers  a  judgment,  which  he  is  en- 
titled to  have  satisfied  out  of  the  defendant's  joint  property. 

II.  The  execution  in  favor  of  Westcott  was  irregular  and 
void.  1.  The  statute  requires  that  the  execution  shall  state  the 
court  in  which  the  judgment  was  recovered,  the  county  where 
the  judgment-roll  or  transcript  was  filed.  (Code,  §  289;  Park 
a.  Church,  8  How.  Pr.,  381,  383.)  2.  The  execution  states  that 
the  judgment  was  recovered  in  the  Common  Pleas,  and  that  the 
judgment-roll  was  filed  in  the  county  clerk's  office.  There  was 
no  such  judgment.  An  execution,  without  a  judgment  to  sup- 
port it,  is  void,  so  where  the  judgment  has  been  satisfied. 
(McGuinty  a.  Herrick,  5  Wend.,  240.)  3.  The  judgment  in  the 
Marine  Court  was  recovered  upon  the  service  of  process  on 
only  one  of  the  defendants,  and  no  indorsement  was  made  on 
the  execution  as  required  by  statute.  (2  R*v.  <SM.,  377,  §  3.) 
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4.  The  execution  was  void  on  its  face.     5.  This  court  has  no 
power  to  amend  the  execution  even  were  it  amendable. 

III.  But  if  Westcott's  execution  was  regular,  and  the  plaintiff 
not  entitled  to  the  whole  amount  in  the  sheriff's  hands,  he  is,  to 
say  the  least,  entitled  to  a  moiety  of  the  same.  1.  The  respec- 
tive shares  of  the  defendants  in  the  copartnership  property  not 
affirmatively  appearing  are  presumed  to  be  equal.  (Gould  a. 
Gould,  6  Wend.,  263,  26T.)  2.  The  plaintiff's  attachment,  as 
respects  Westervelt's  interest  in  the  property,  was  prior  in  point 
of  lien  to  Westcott's  execution.  This  lets  in  the  doctrine  that 
where  the  equities  are  equal  the  legal  right  prevails  ( WillarcPs 
Eq.  Jur.,  45),  which  would  give  to  the  plaintiff  Westcott's 
moiety. 

Oliver  S.  Ackley,  for  the  respondent. — I.  1.  It  is  true  the  at- 
tachment of  Abels  was  issued  in  a  suit  against  Westervelt  and 
Camp,  upon  a  partnership  claim,  but  as  Westervelt  only  was  a 
non-resident,  his  property  only  could  be  attached.  (Code,  §  289.) 
2.  In  the  attachment  in  this  case,  the  sheriff  is  commanded  that 
he  attach  the  property  of  Isaac  N.  Westervelt  only;  it  was 
therefore  no  lien  upon  the  copartnership  property  of  Wester- 
velt and  Camp.  The  rights  of  the  attaching  creditor  must 
follow  his  writ,  and  his  lien  extends  only  to  the  property  which 
has  been  actually  subjected  to  attachment.  (Drake  on  Attach- 
ment, 226.)  3.  The  plaintiff's  lien  so  far  is  only  upon  West- 
ervelt's interest.  (Stoutenburgh  a.  Yandenburgh,  7  How.  Pr., 
229.)  No  greater  right  could  be  acquired  in  the  attached  prop- 
erty than  Westervelt  actually  had.  (Drake  on  Attachment, 
245.)  4.  It  is  a  universally  acknowledged  principle,  that  the 
interest  of  a  partner  cannot  be  tangible,  cannot  be  available,  or 
delivered,  or  applied,  except  upon  an  accounting  between  the 
partnership  and  the  partner,  the  interest  of  each  partner  being 
his  portion  of  the  residuum  after  all  the  debts  and  liabilities 
of  the  firm  are  discharged.  (Young  a.  Keightly,  15  Ves.,  559, 
560  ;  1  Parsons  on  Contracts,  175 ;  Drake  on  Attachment, 
569.) 

II.  But  it  is  claimed  by  the  counsel  for  the  plaintiff  Abels, 
that  if  he  is  not  entitled  to  the  money  in  question,  by  virtue  of 
his  attachment  and  execution,  that  he  is  entitled  to  a  moiety  or 
half  parr  of  the  pame.  1.  The  question  of  moiety,  as  here 
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raised,  does  not  present  any  other  or  different  principle  for  con- 
sideration from  that  already  stated.  2.  The  principle  of  moi- 
eties in  cases  of  this  kind  formerly  prevailed  both  here  and  in 
England,  but  now,  either  upon  an  attachment  or  on  execution, 
when  it  becomes  necessary  to  determine  the  priority  of  liens, 
the  law  is  well  settled  in  both  countries,  in  accordance  with  the 
principles  above  stated,  and  the  principle  of  moieties  is  not 
recognized.  (Parsons  on  Contracts,  176,  177.) 

III.  The  objection  that  the  execution  in  the  case  of  Russell 
W.  Westcott  a.  Wester velt  &  Camp  is  irregular  and  void  is 
not  well  taken.  1.  It  was  not  necessary  that  any  record  of  the 
judgment  of  the  Marine  Court  in  that  case  should  appear  in  the 
clerk's  office  of  the  Court  of  Common  Pleas.  2.  The  fact  that 
Westcott's  execution  recites  that  the  judgment-roll  is  filed  in 
the  office  of  the  clerk  of  the  city  and  county  of  New  York,  in- 
stead of  the  transcript,  is  not  such  a  defect  or  irregularity  as 
will  tend  to  lead  astray  or  prejudice  the  rights  of  any  party. 
3.  The  statute  relating  to  the  form  of  the  execution  is  merely 
directory,  and  it  is  sufficient  if  it  substantially  follow  the  terms 
of  the  statute.  (Pierce  a.  Craine,  4  Sow.  Pr.,  257 ;  Park  a. 
Church,  5  /£.,  381 ;  Chichester  a.  Cande,  3  Cow.,  39  ;  Stephens 
a.  Browning,  1  Code  R.,  123  ;  Sears  a.  Burnham,  17  JV.  Y., 
445.) 

BY'  THE  COURT. — ROSEKRANS,  J. — The  order  of  the  special 
term  should  be  affirmed. 

Westcott  obtained  a  judgment  in  the  Marine  Court  against 
the  defendants  upon  a  debt  which  they  owed  as  partners.  A 
transcript  of  this  j  udgment  was  filed  on  the  first  day  of  October, 
1860,  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York,  and  an  execution  issued  on  the  same  day  to  the  sheriff  of 
that  county,  who  levied  upon  the  partnership  property  of  de- 
fendants and  sold  it,  and  realized  the  fund  which  is  the  subject 
of  this  motion.  The  plaintiff  in  this  action  obtained  his  judg- 
ment several  days  after  Westcott's  execution  was  issued.  He 
claims,  however,  the  money  in  the  sheriff's  hands  should  be  ap- 
plied to  the  payment  of  his  judgment,  because,  in  September, 
1860,  he  obtained  an  attachment  in  his  action  against  Wester- 
velt  and  Camp,  directing  the  sheriff  to  attach  the  property  of 
Westervelt  alone,  the  attachment  having  been  issued  upon  an 
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affidavit  that  Westervelt  was  a  non-resident  of  the  State,  and 
that  by  virtue  of  that  attachment  the  sheriff  seized  the  property 
sold  on  Westcott's  execution  several  days  before  Westcott  ob- 
tained his  judgment.  Now  it  is  well  settled  that  upon  an  at- 
tachment against  the  property  of  one  partner,  the  sheriff  can 
only  seize  the  interest  in  the  property  of  the  defendant  in  the 
attachment,  and  that  interest,  in  the  case  of  partnership,  is  the 
share  of  the  partner  in  the  surplus  of  the  property  after  the 
payment  of  the  partnership  debts.  The  sheriff  could  not,  under 
Abels'  attachment,  take  the  property  of  the  partnership,  which 
was  sold  on  Westcott's  execution.  Camp,  as  partner,  was  en- 
titled to  retain  it  for  the  purpose  of  paying  the  debts  of  the 
partnership.  (In  the  matter  of  Smith,  an  absconding  debtor, 
16  Johns.,  102 ;  Stoutenburgh  a.  Vandenburgh,  7  How.  Pr., 
229  ;  Sears  a.  Gearn,  Jb.,  383.) 

The  execution  of  Westcott  has  a  priority  over  the  attachment 
of  Abels.  All  of  the  defects  in  the  execution  of  Westcott  which 
are  urged  by  Abels  are  amendable,  and  cannot  be  raised  by  any 
one  except  the  defendant  in  the  execution. 

The  order  of  special  term  is  affirmed,  with  costs. 

INGRAHAM,  P.  J.,  and  LEONARD,  J.,  concurred. 


YINCEOT  a.  THE  PEOPLE. 

Sv/preme  Court,  First  District ;  General  Term,  Jan.,  1862. 

FORGERY. — SUFFICIENCY  OF  INDICTMENT.  —  STATUTORY  DEFINI- 
TION OF  THE  CRIME. — COMMISSIONERS'  CERTIFICATE. — AFFIDA- 
VIT.— PRACTICE  ON  WRIT  OF  ERROR. 

Under  an  indictment  charging  forgery  after  a  conviction  of  a  previous  felony,  it 
is  competent  for  the  jury  to  convict  of  forgery  without  noticing  the  previous 
conviction. 

An  indictment  for  forgery  of  a  certificate  of  acknowledgment  to  a  deed,  but  set- 
ting forth  a  certificate  without  a  venue,  and  not  averring  that  the  commissioner 
of  deeds,  whose  name  was  forged,  had  authority  to  take  such  acknowledgment, 
is  fatally  defective. 

The  objection  may  be  raised  after  verdict. 
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On  a  writ  of  error,  to  review  a  criminal  conviction,  where  the  evidence  is  not  re- 
turned, the  court  will  presume  that  the  evidence  verified  the  indictment,  but 
not  that  it  verified  facts  or  circumstances,  entering  into  the  definition  of  the 
crime  not  alleged  in  the  indictment. 

Writ  of  Error  to  New  York  General  Sessions. 

Honeywell  Vincent,  otherwise  called  Henry  Vincent,  the 
plaintiff  in  error,  was  convicted  at  the  New  York  General  Ses- 
sions of  forgery  in  the  first  degree,  and  sentenced  to  an  im- 
prisonment of  ten  years  in  the  state-prison.  He  sued  out  a 
writ  of  error.  The  case  came  up  upon  the  indictment  and 
postea.  The  felony  charged  in  the  indictment  was  as  follows, 
omitting  the  averments  of  a  previous  conviction  for  felony : 

"  And  the  jurors  aforesaid,  now  here  sworn,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  Honeywell  Vincent, 
otherwise  called  Henry  Vincent,  having  been  so  convicted  of 
felony,  to  wit,  of  obtaining  goods  by  means  of  false  pretences, 
and  having  been  duly  discharged  and  remitted  of  such  judg- 
ment and  conviction ;  afterwards,  to  wit,  on  the  first  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty,  at  the  First  Ward  of  the  city  of  New  York,  in  the  county 
of  New  York,  aforesaid,  with  force  and  arms,  feloniously  did 
forge  and  counterfeit,  and  falsely  alter,  and  cause  and  procure 
to  be  forged  and  counterfeited,  and  falsely  altered,  and  willing- 
ly act  and  assist  in  the  forging  and  counterfeiting  and  falsely 
altering,  a  certain  instrument  and  writing,  commonly  called  a 
certificate,  the  same  being  a  certificate  of  the  acknowledgment, 
by  one  Sarah  J.  Lyon,  of  a  certain  mortgage,  the  said  mort- 
gage being  an  instrument  which,  by  law,  might  be  recorded, 
which  said  false,  forged,  and  counterfeited  certificate,  is  in  the 
words  and  figures  following,  that  is  to  say : 

"  '  State  of  New  York, )  gg . 
County.  } 

"  '  On  this  first  day  of  May,  in  the  year  one  thousand  eight 
hundred  and  sixty,  before  me,  the  subscriber,  appeared  Sarah 
J.  Lyon,  appeared  to  me  personally  known  to  be  the  same  per- 
son described  in,  and  who  executed  the  within  instrument,  and 
acknowledged  that  she  executed  the  same. 

"  '  ABRM.  W.  KENNEDY, 

Commissioner  of  Deeds? 
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"  Which  said  false,  forged,  and  counterfeited  certificate,  was 
indorsed  on  the  said  mortgage,  which  is  in  the  words  and 
figures  following,  that  is  to  say : 

"  '  This  indenture,  made  the  first  day  of  May,  in  the  year  one 
thousand  eight  hundred  and  sixty,  between  Sarah  J.  Lyon,  of 
the  city,  county,  and  State  of  New  York,  of  the  first  part,  and 
H.  Vincent,  of  said  city,  party  of  the  second  part,  witnesseth : 
that  the  said  party  of  the  first  part,  in  consideration  of  the  sum 
of  one  thousand  dollars,  to  her  duly  paid,  hath  sold,  and  by 
these  presents  doth  grant  and  convey  to  the  said  party  of  the 
second  part,  all  my  right,  title,  and  interest  in  and  to  a  certain 
parcel  or  piece  of  land,  lying,  being,  and  situate  in  the  city  of 
New  York,  and  located  on  the  westerly  side  of  the  Seventh 
Avenue,  in  the  Twelfth  Ward  of  said  city  ;  the  said  property 
consisting  of  two  lots  of  ground,  measuring  twenty-five  feet 
front  and  rear,  by  one  hundred  feet  each  in  depth,  known  and 
distinguished  on  a  certain  map,  entitled  a  "  Map  of  Harlem 
Heights,"  and  now  on  file  in  the  Hall  of  Records,  in  said  city 
aforesaid,  with  the  appurtenances,  and  all  the  estate,  title,  and 
interest  of  the  said  party  of  the  party  of  the  first  part,  therein. 
This  grant  is  intended  as  a  security  for  the  payment  of  one 
thousand  dollars,  which  payment,  if  duly  made,  will  render 
this  conveyance  void. 

" '  In  witness  whereof,  the  said  party  of  the  first  part  hath 
hereunto  set  her  hand  and  seal,  the  day  and  year  first  above 
written.  SABAH  J.  LYON,  [L.  s.] 

«  <  Sealed  and  delivered  in  )    .          w  KENNEDY  ' 
the  presence  of  f  £ 

"  With  intent  to  injure  and  defraud  one  Edward  R.  Robin- 
son, and  divers  other  persons,  to  the  jurors  aforesaid  unknown, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  the  People  of  the  State  of  New  York 
and  their  dignity." 

The  postea,  omitting  formal  portions,  was  as  follows :  "  On 
conviction,  by  verdict  of  forgery  in  the  first  degree,  it  is  order- 
ed and  adjudged  by  the  court,  that  the  said  Honeywell  Vin- 
cent, als.  Henry  Vincent,  for  the  felony  aforesaid,  whereof  he 
is  convicted,  be  imprisoned  in  the  state-prison,  at  hard  labor, 
for  the  term  of  ten  years." 
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Sydney  II.  Stuart,  for  plaintiff  in  error. — I.  The  indictment 
fails  to  describe  the  offence  charged  in  the  language  of  the 
statute,  or  to  state  all  the  circumstances  constituting  the  statu- 
tory definition  of  the  crime  alleged.  The  fault  of  the  indict- 
ment in  this  particular,  is  the  omission  of  the  statutory  words, 
"  purporting  to  have  been  made  by  an  officer  duly  authorized 
to  make  such  certificate."  (2  Rev.  Stat.,  670,  §  22.)  The 
omitted  words  are  part  of  the  statutory  description  of  the 
offence,  and  their  absence  is  fatal  to  the  validity  of  the  indict- 
ment. (State  a.  Godfrey,  24  Main.,  232 ;  People  a.  Allen,  5 
Den.,  76 ;  Ike  a.  State,  23  Miss.,  525.)  All  statutory  indict- 
ments for  felonies,  must  state  the  offence  in  the  language  (or  its 
equivalent)  of  the  statute,  creating  or  declaring  against  the 
crime.  (State  a.  Noel,  5  Black/.,  548 ;  Howell  a.  Com.,  5 
Grattan,  664 ;  State  a.  Brougham,  Black/.,  307 ;  State  a. 
O'Brien,  1  BaUy,  144 ;  Hamilton  a.  Com.,  3  Perm.,  142 ; 
State  a.  Foster,  3  McMason,  442 ;  State  a.  Fleetwood,  14 
Mason,  448 ;  Com.  a.  Tucker,  20  Pick.,  356 ;  Hampton's  Case, 
3  Grattan.) 

II.  The  indictment  does  not  aver  that  the  mortgage  upon 
which  the  certificate  of  acknowledgment  was  indorsed,  was 
ever  delivered,  or  in  any  other  manner  executed  in  fact. 

III.  The  indictment,  while  charging  the  certificate  to  be  a 
forged  certificate  of  acknowledgment,  &c.,  presents  it  as  a  true 
certificate  of  acknowledgment ;  "  the  defendant  did  forge  a  cer- 
tain instrument  in  writing,  commonly  called  a  certificate ;  the 
same  [not  purporting  to  be,  but]  being  a  certificate  of  the  ac- 
knowledgment."    If  in  any  important  particular,  the  language 
of  an  indictment  is  so  incongruous,  that  a  conflict  of  essential 
facts  seems  to  exist,  it  will  be  quashed  on  motion ;  on  or  after 
conviction,  a  new  trial  granted  upon  writ  of  error.    (6  L.  R.,  19.) 

IY.  The  indictment  does  not  charge  the  defendant  with  the 
statutory  offence  of  the  forgery  of  a  certificate,  but  with  the 
forgery  of  "  a  certain  instrument  and  writing,  commonly  called 
a  certificate,  the  same  being  a  certificate  of  the  acknowledg- 
ment," &c.  This  is  an  imperfect  description.  (Rex  a.  Craven, 
2  East,  601.  See  authorities  as  to  first  point.) 

V.  The  face  of  the  certificate  shows  no  venue  or  place  of  its 
execution,  or  in  and  for  what  county  or  city  the  commissioner 
was  appointed,  or  had  authority  to  take  acknowledgments  of 
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the  execution  of  deeds  arid  mortgages ;  nor  are  these  defects,  or 
any  of  them,  cured  by  any  averments  of  such  extrinsic  facts  as 
became  necessary  to  be  proved  to  supply  the  imperfections  of 
the  certificate.  The  statute  provides  that  "  no  commissioner  of 
deeds  shall  take  any  acknowledgment  of  the  execution  of  any 
conveyance,  out  of  the  city  or  county  in  and  for  which  he  was 
appointed."  (2  Rev.  Stat.,  756.)  "An  affidavit  without  a 
venue  is  a  nullity,  although  sworn  before  a  commissioner  of 
deeds  whose  residence  is  mentioned  in  the  jurat.  It  must  indi- 
cate the  county  in  which  it  was  taken,  or  it  will  be  void." 
(Cook  a.  Staats,  18  Barb.,  407.)  "  The  venue  is  an  essential 
part  of  an  affidavit."  (1  Barb.  Ch.,  601.)  "  An  affidavit  with- 
out a  venue,  taken  before  a  commissioner  of  deeds  whose  resi- 
dence is  not  mentioned,  is  a  nullity."  (6  How.  Pr.,  394.) 
"  An  affidavit  of  one  county  as  a  venue,  sworn  before  an  officer 
in  another  county,  having  authority  to  take  affidavits  in  his 
county,  cannot  be  read."  (2  Ib.,  86,  127,  181.)  It  is  confi- 
dently submitted,  that  this  certificate  would  not  be  valid  if  true. 
"  An  instrument,  to  be  the  subject  of  an  indictment  for  forgery, 
must  be  valid,  if  genuine  for  the  purpose  for  which  it  is  made." 
(People  a.  Harrison,  8  Barb.,  560,  with  authorities  there  cited.) 

VI.  The  indictment  does  not  allege  that  the  defendant  forged 
the  "  certificate"  with  an  intent  to  cheat  and  defraud.     The 
language  of  the  indictment  is,  "  which  said  false,  forged,  and 
counterfeit  certificate  was  indorsed  on  the  said  mortgage,  with 
intent  to  injure  and  defraud  one  E.  R."     It  is  clear  that  the  in- 
tent to  defraud  is  not  made  to  relate  to  the  act  of  forging  the 
certificate,  but  to  the  act  of  indorsing  it  upon  the  mortgage,  after 
it  was  fabricated.    The  indictment  treats  the  certificate  as  an 
independent  and  substantive  instrument,  entirely  distinct  from 
the  mortgage,  until  connected  with  it  by  an  averment  that  it 
was  indorsed  thereon ;  "  which  certificate  [then  already  forged] 
was  indorsed  upon  the  said  mortgage,  with  intent,"  &c.     When 
or  by  whom  the  indorsement  was  made  is  not  pretended. 

VII.  The  indictment  charges  that  this  forgery  was  committed 
after  the  defendant  had  been  convicted  and  remitted  of  a  pre- 
vious felony :  the  verdict  is  "  guilty  of  forgery  in  the  first  de- 
gree."   This  verdict  is  not  responsive  to  the  charge  in  the 
indictment,  which  is  forgery  in  the  first  degree  as  a  second 
offence.     A  verdict  must  respond  to  the  charge  supposed  in  the 
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indictment,  or  to  one  or  more  of  the  counts  of  the  indictment, 
otherwise,  it  will  be  set  aside. 

John  H.  Anthon,  for  the  People. — I.  The  question  is,  whether 
upon  any  supposable  proof,  testimony,  or  state  of  facts,  the  judg- 
ment pronounced  could  have  been  given  upon  the  indictment 
returned ;  the  presumption  after  verdict  being  that  the  testi- 
mony supported  it,  and  proved  every  thing  that  could  be  proved 
under  the  indictment.  (1  Greenl.  Ev.,  §  19 ;  Grah.  Pr.,  art. 
Motion  in  Arr. ;  Thompson  a.  People,  3  Park.  Cr.,  208  ;  Wal- 
ler a.  State,  4  Ark.,  37 ;  Sweetapple  a.  Jesse,  5  B.  dc  Ad.,  27 ; 
£  arbour  Or.  Law.,  372 ;  Holmes  a.  People,  15  Abbotts'  Pr., 
154 ;  Reg.  a.  Waters,  2  Ben't  &  Heard,  69.) 

II.  The  omission  of  the  words,  "purporting  to  have  been 
made  by  an  officer  duly  authorized  to  make  such  certificate," 
is  wholly  immaterial,  and  the  mode  of  stating  the  forgery,  as  a 
*•  certificate"  instead  of  "  a  false  certificate"  or  a  "  paper  pur- 
porting to  be  a  certificate,"  is  correct.     (People  a.  Ryndere,  12 

Wend.,  425 ;  Thompson  a.  People,  3  Park.  Cr.,  208 ;  State  a. 
Fenley,  18  Miss.,  445 ;  State  a.  Gardner,  1  Iredell,  27 ;  People 
a.  Badgley,  16  Wend.,  53 ;  People  a.  Stearns,  21  2b.,  409  ;  Peo- 
ple a.  Warner,  4  J?arb.,  314 ;  Charles  a.  People,  1  N.  Y.,  180 ; 

Whart.  Prec.  of  Ind.,  264 ;  Lyon's  Case,  2  Leach,  597,  608.) 
In  all  these  cases,  except  the  last,  the  indictments  were  identi- 
cal in  these  respects  with  that  under  consideration,  and  the  doc- 
trine held  is,  that  "  it  is  sufficient  to  allege  that  the  defendant 
forged  an  instrument,  setting  it  out  in  hcec  verba,  with  intent  to 
defraud." 

III.  The  same  cases  are  conclusive  upon  the  question  raised 
by  the  fourth  point  for  the  defendant,"  &c.     The  description  is 
good.     In  Craven's  Case  the  note  was  not  set  out  i/n,  hoc  verba. 
The  omission  was  of  the  word  "  promissory"  or  "  bank,"  which 
were  needed  to  show  that  the  paper  was  the  subject  of  larceny. 
The  words  "  the  same  being"  were  omitted. 

IV.  No  averment  of  the  delivery  of  the  mortgage  was  neces- 
sary, especially  upon  an  indictment  for  the  forgery  and  not  the 
uttering.     The  delivery  was  merely  evidence  of  fraudulent 
intent,  and  as  such  need  not  be  alleged.     It  is  sufficient  if  the 
court  see  that  the  instrument  might  be  so  used  as  to  defraud. 
(People  a.  Stearns,  21  Wend..  409.) 
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Y.  In  general,  the  rule  is  that  no  more  certainty  is  essential 
in  an  indictment  than  will  apprise  the  defendant  of  the  precise 
charge  against  him.  (People  a.  Powers,  6  N.  I7!,  50 ;  People 
a.  Tredway,  3  Barb.,  470 ;  Biggs  a.  People,  8  Ib.,  547 ;  People 
a.  Phelps,  5  Wend.,  10 ;  People  a.  Taylor,  3  Den.,  91 ;  Butler 
a.  People,  4  Ib.,  68.) 

VI.  If  the  certificate  in  the  form  in  which  it  appears  in  the 
indictment,  with  the  omission  in  the  venue,  would  be  void,  then 
the  conviction  must  be  sustained,  because :  1.  The  court  must 
intend  that  the  indictment  and  verdict  were  supported  by  ap- 
propriate proof  (see  cases  under  Point  I.),  and  that  the  forgery 
charged  consisted  in  the  veiy  act  of  making  a  certificate  origi- 
nally complete  assume  this  appearance,  that  is,  by  a  material 
erasure ;  and  2.  Such  charge  would  be  well  stated  by  an  indict- 
ment alleging  the  forgery  of  the  entire  instrument  as  it  appeared 
after  the  erasure.     (Archbold  Cr.  Pldg.,  428 ;  R.  a.  Teague,  2 
East,  978,  979 ;  R.  a.  Atkinson,  3  C.  <&  P.,  699 ;    Whart.  Cr. 
Pldg.,  428;  1  Iredell,  24;  13  11.,  491;  Holmes  a.  People,  15 
Abbotts'  Pr.,  154  ;  State  a.  Flye,  26  Me.,  312.) 

VII.  If  the  omission  in  the  venue  of  the  certificate  originally 
existed,  it  could  have  been  supplied  by  parol  proof  that  the 
acknowledgment  was  in  fact  taken  in  the  place  for  which  the 
commissioner  was  appointed,  and  the  court  must  intend  that  it 
was  so  supplied,  and  that  the  forgery  charged  consisted  of  some 
other  material  erasure  or  alteration.     (People  a.  Tredway,  3 
Barb.,  470 ;  Jackson  a.  Gumaer,  2  Cow.,  552 ;  R.  a.  Birkett, 
Russ.  &  Ry.,  86.) 

VIII.  The  statute  does  not  require  any  place  of  execution  to 
be  noted  on  the  certificate.     The  only  law  on  the  subject  pro- 
hibits a  commissioner  from  actually  taking  an  acknowledgment 
out  of  the  place  of  his  appointment.     It  is  directory  merely, 
and  does  not  make  the  instrument  void,  and  instruments  not 
complying  with   directory  statutes,   are   subjects   of  forgery. 
(Lynch  a.  Livingston,  6  N.  Y.,  422 ;  Bishop  Cr.  Law,  §  443 ; 
Barbour  Cr.  Law,  §  117;  Roscoe's  Cr.  Ev.,  §  291 ;  R.  a.  Lyon, 
Russ.  <&  Ry.,  255 ;  2  Russel  on  Cr.,  350,  and  cases  cited ;  Peo- 
ple a.  Rathbun,  21  Wend.,  509.) 

IX.  The  intent  to  defraud  is  well  stated. 

X.  On  indictment  for  forgery  in  the  first  degree,  as  a  second 
offence,  the  jury  can  find  the  prisoner  guilty  of  forgery  in  the 
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first  degree,  and  negative  the  previous  conviction,  and  so  they 
did  in  this  case.  (Palmer  a.  People,  5  Hill,  427.) 

BY  THE  COURT. — SUTHERLAND,  J. — There  is  no  bill  of  excep- 
tions in  this  case,  nor  any  complete  record. 

The  only  questions  in  the  case  relate  to  the  sufficiency  of  the 
indictment,  and  to  the  form  of  the  verdict  and  consequent  judg- 
ment. 

The  indictment,  if  it  charges  any  crime,  charges  forgery  in 
the  first  degree  after  conviction  of  a  previous  felony.  The  ver- 
dict and  sentence  was  for  forgery  in  the  first  degree  without 
noticing  the  alleged  conviction  of  a  previous  felony.  As  we 
have  nothing  but  the  indictment  and  entry  of  judgment  before 
us,  we  cannot  say  whether  there  was  on  the  trial  any  proof  of  a 
previous  conviction  ;  but  whether  there  was  or  was  not,  the 
form  of  the  verdict  was  well  enough.  Certainly  the  prisoner 
cannot  complain  that  the  jury  did  not  take  into  consideration 
his  previous  conviction,  if  proved. 

The  only  question  in  the  case  then  is,  whether  the  indictment 
charges  the  offence  of  forgery  in  the  first  degree. 

The  allegation  in  the  indictment  is,  that  the  prisoner  fe- 
loniously did  forge,  &c.,  "  a  certain  instrument  and  writing 
commonly  called  a  certificate,  the  same  being  a  certificate  of 
the  acknowledgment  by  one  Sarah  J.  Lyon  of  a  certain 
mortgage,  the  said  mortgage  being  an  instrument  which  by 
law  might  be  recorded  ;"  setting  forth  the  certificate  in  fiasc 
verba. 

The  certificate,  as  thus  set  forth,  purports  to  have  been  made 
by  Abrm.  W.  Kennedy,  commissioner  of  deeds ;  but  it  has  no 
venue — that  is,  the  acknowledgment  which  it  certifies  does  not, 
by  it,  purport  to  have  been  taken  in  any  particular  county  or 
city  of  the  State ;  and  there  is  nothing  on  its  face  to  show  of 
what  county  or  city  Kennedy  was  a  commissioner. 

The  certificate  commences,  "  State  of  New  York, 

county,  ss,"  the  name  of  the  county  being  omitted  ;  otherwise 
it  is  in  the  usual  form. 

The  statute  (2  Rev.  Stat.,  626,  5  ed.)  declares  the  forging,  <fec., 

of  "  any  certificate  or  indorsement  of  the  acknowledgment  by 

any  person  of  any  deed  or  other  instrument  which,  by  law,  may 

be  recorded,  made,  or  purporting  to  have  been  made  by  any 
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officer  duly  authorized  to  make  such  certificate  or  indorsement," 
forgery  in  the  first  degree. 

The  indictment  in  this  case  does  not  allege  that  the  certificate 
was  made,  or  (in  words)  that  it  purports  to  have  been  made  by 
an  officer  authorized  to  take  the  acknowledgment,  or  to  make 
the  certificate  ;  but  as  the  certificate  is  set  forth  in  hcec  verba, 
the  indictment  does,  in  effect  and  sufficiently,  allege  that  it 
purports  whatever  the  certificate,  as  set  forth  in  the  indictment, 
purports.  (People  a.  Rynders,  12  Wend.,  425 ;  People  a. 
Stearns,  21  lb.,  409.) 

The  question  then  is,  whether  the  certificate,  as  thus  set  forth, 
does  purport  to  have  been  made  by  an  officer  duly  authorized 
to  make  it? 

It  purports  to  have  been  made  by  Abrm.  W.  Kennedy,  as  a 
commissioner  of  deeds;  and  a  commissioner  of  deeds  is  an  officer 
authorized  to  take  and  to  certify  the  acknowledgment  of  deeds, 
&c. :  but  they  are  local  officers,  appointed  for  particular  coun- 
ties and  cities,  and  the  statute  declares  that  a  commissioner  of 
deeds  shall  not  take  such  acknowledgment  out  of  the  city  or 
county  for  which  he  was  appointed.  (3  Rev.  Stat.,  46,  §  4,  5  ed.) 

The  question  is  not,  whether  the  certificate,  as  set  forth  in 
the  indictment,  purports  to  have  been  made  by  a  commissioner 
of  deeds ;  but  whether  it  purports  to  have  been  made  by  a  com- 
missioner of  deeds  authorized  to  make  it,  or  to  take  the  acknowl- 
edgment which  it  certifies. 

It  certainly  does  not,  for  it  does  not  purport  to  have  been 
made,  or  that  the  acknowledgment  was  taken  in  any  particular 
county  or  city  of  the  State.  The  authority  or  jurisdiction  of 
the  officer  depending  on  locality,  it  would  seem  to  follow  that 
the  certificate,  as  set  forth,  cannot  purport  that  Kennedy  was 
authorized  to  make  it,  or  to  take  the  acknowledgment,  in  the 
absence  of  any  venue,  or  of  any  thing  on  its  face,  to  indicate  in 
what  county  or  city  it  was  made,  or  the  acknowledgment  taken. 

It  has  been  held,  that  an  affidavit,  without  a  venue,  is  a  nul- 
ity.  (Cook  a.  Staats,  18  Barb.,  407 ;  Lane  a.  Morse,  6  How. 
Pr.,  394.) 

No  crime,  then,  is  charged  in  the  indictment,  for  there  is  in 
it  no  allegation  formally  or  otherwise,  as  to  one  of  the  circum 
stances  constituting  the  statutory  definition  of  the  crime,  to 
wit,  the  authority  of  the  officer.     (People  a.  Allen,  5  Den.,  76.) 
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We  cannot  suppose  that  any  possible  evidence  on  the  trial 
could  have  remedied  this  defect  in  the  indictment,  for  no  pos- 
sible evidence  could  make  the  certificate,  as  set  forth  in  the  in- 
dictment, purport  more  or  differently  from  what  it  does. 

We  are  bound  to  presume  that  the  evidence  verified  the  in- 
dictment ;  but  we  have  no  right  to  presume  that  it  verified 
facts  or  circumstances  entering  into  the  definition  of  the  crime 
not  alleged  in  the  indictment. 

My  conclusion  is,  that  the  judgment  of  the  General  Sessions 
should  be  reversed. 

CLERKE  and  BARNARD,  JJ.,  concurred. 
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Supreme  Court,  First  District ;  At  Chambers,  May,  1862. 
Again,  May,  1862. 

DEATH  OF  DEFENDANT. — ABATEMENT  AND  REVIVOR. — LETT  OF 
ATTACHMENT  EXECUTION  AGAINST  EXECUTOR. 

By  the  allowance  of  an  attachment  as  a  provisional  remedy,  the  plaintiff  acquires 
a  right  in  the  property  attached,  not  to  be  defeated  by  the  death  of  the  debtor, 
if  the  action  survives  and  the  court  has  power  to  continue  it  against  his  repre- 
sentative.* 

*  In  the  case  of  BURKHARDT  a.  MCCLKLLAN  (Court  of  Appeals,  March,  1862),  it  wag 
Held,  1.  That  an  attachment  did  not  bind  real  estate  from  the  time  of  the  delivery 
of  the  warrant  to  the  sheriff.  2.  (By  four  judges.)  That  it  was  a  lien  on  real 
estate  from  the  time  of  its  being  levied.  3.  That  it  was  not  necessary  that  the 
sheriff  should  actually  take  possession  of  the  real  estate  levied  upon.  4.  That 
where  no  possible  state  of  proof,  applicable  to  the  issues  raised,  will  entitle  the 
respondent  to  a  verdict,  the  judgment  should  be  reversed  without  ordering  a  new 
trial. 

This  was  an  action  of  ejectment.  The  plaintiff  claimed  under  a  conveyance 
from  the  defendant  in  another  action,  ajjainst  whom  a  warrant  of  attachment  had 
"been  issued,  which  had  been  levied,  and  a  lu  pendent  filed,  prior  to  such  convey- 
ance. The  publication  of  the  summons  was  not,  however,  completed,  and,  of 
course,  the  execution  was  not  issued  until  after  the  conveyance  to  the  plaintiff 
had  been  executed. 
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The  provision  of  the  Revised  Statutes,  to  the  effect  that  the  surrogate  alone  shall 
order  executions  to  be  issued  against  executors  or  administrators  as  such,  is  in- 
applicable to  judgments  in  actions  originally  commenced  against  the  decedent. 

I.  Motiou  to  discharge  attachment. 

This  action  was  brought  by  Thomas  Thacher  against  John  H. 
Cutter,  to  recover  $10,315.79,  as  the  plaintiffs  share  of  the 


The  defendant,  as  administrator  of  one  Sanford  (against  whom  the  action  was 
originally  brought),  claimed  title  under  the  execution  in  the  former  action. 

The  plaintiff  had  a  verdict  and  judgment,  which  was  reversed  at  a  general  term, 
of  the  Supreme  Court,  and  the  complaint  dismissed.  The  plaintiff  appealed. 

Le  Grand  Marvin,  for  the  appellant. 
John  H.  Reynolds,  for  the  respondent. 

WEIGHT,  J. — If  Sanford  acquired  a  lien  on  the  real  estate  of  Bradley  before  the 
conveyance  to  the  plaintiff,  the  latter  took  his  title  subject  to  such  lien,  and  the 
former  would  be  entitled  to  the  money  paid  on  the  redemption  of  the  land.  In 
this  view  of  the  case,  the  question  is,  whether  the  sheriff  of  the  county  of  Erie 
attached  the  land  prior  to  the  4th  of  May,  1850.  Bradley,  the  debtor  and  con- 
ceded owner  of  the  premises  up  to  the  latter  date,  was  a  non-resident,  and  a  war- 
rant of  attachment  against  his  property  was  regularly  allowed  by  a  justice  of  the 
Supreme  Court  on  the  29th  April,  1850.  This  warrant  was  received  by  the  sheriff 
of  the  county  of  Erie  on  the  30th  April,  upon  which  day  he  made  an  inventory, 
appraisal,  and  return.  His  official  indorsement  on  the  attachment  will  bear  no 
other  construction  than  that  the  land  was  attached  on  that  day.  The  property 
in  question  was  unoccupied  real  estate  belonging  to  a  non-resident,  and  it  is  not 
probable,  from  the  evidence,  that  the  sheriff  entered  upon  the  land  to  attach  it. 
Nor  do  I  think  this  necessary.  In  the  nature  of  the  case,  all  the  officers  could  do 
was,  with  the  assistance  of  two  disinterested  freeholders,  to  make  an  inventory  of 
the  property  seized  and  return  the  same  to  the  judge  issuing  the  warrant.  This 
was  done  on  the  30th  of  April  (four  days  before  the  conveyance  to  the  plaintiff) , 
and  I  think  Sanford' s  lien  upon  the  propefty  dated  from  that  time.  The  Code 
does  not  in  terms  declare  the  time  when  the  attachment  becomes  a  lien  on  the 
property  of  the  debtor,  but  it  must  date  from  the  service  of  the  process  or  the 
seizure  under  it,  else  the  remedy  by  attachment  under  the  Code  would  be  idle  and 
unavailing.  It  is  provided  that  at  the  time  of  issuing  the  summons,  or  after- 
wards, the  plaintiff  may  have  the  property  attached  "  as  a  security  for  the  satis- 
faction of  such  judgment  as  the  plaintiff  may  recover."  The  sheriff  is,  on  receiv- 
ing the  warrant,  to  attach  and  safely  keep  the  property  of  the  defendant  to  an- 
swer any  judgment  that  may  be  obtained  in  the  action  ;  and  the  judgment  is  to 
be  satisfied  out  of  the  property  attached.  (Code,  §§  231,  232,  237.)  In  the  light 
of  their  provisions,  no  other  construction  can  prevail  than  that  the  lien  of  the 
attachment  dates  from  the  seizure  or  levy  under  it. 

Being  of  the  opinion  that  there  was  a  valid  attachment  of  the  land  prior  to  its 
being  conveyed  to  the  plaintiffs,  I  have  not  discussed  the  further  question  in  the 
case,  viz. :  whether  the  plaintiff,  as  the  grantee  of  Bradley,  having  reclaimed  the 
land  sold  under  the  execution  against  Bradley,  by  presenting  the  necessary  papers 
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profits  under  a  contract  between  the  parties  for  the  manufacture, 
shipment,  and  sale  of  whiskey.  On  the  7th  day  of  July,  1860, 
the  plaintiff  obtained  a  warrant  of  attachment  against  Cutter  as 
a  non-resident  debtor.  Under  this  attachment,  the  sheriff  of 
New  York  served  notices  upon  several  persons  and  firms  who 
were  indebted  to  Cutter.  Cutter  died  at  his  residence  in  New 
Hampshire  on  the  very  day  the  warrant  of  attachment  was  is- 
sued :  the  summons  had  not  been  served  on  him,  either  person- 
ally or  by  publication.  On  December  5, 1860,  the  surrogate  of 
New  York  issued  letters-testamentary  upon  the  estate  of  Cutter 
to  George  Bancroft.  In  January,  1861,  plaintiff  procured  an 
order  ex  parte  reviving  the  action  against  George  Bancroft  as 
executor.  Prior  to  this,  however,  the  executor  had  moved  to 
discharge  the  attachment :  his  motion  was  denied,  without  pre- 
judice to  a  renewal  after  he  should  have  appeared  in  the  action. 
The  complaint  was  served  upon  the  executor  in  July,  1861. 
After  the  cause  was  at  issue,  a  reference  was  ordered.  The 
referee  reported  in  plaintiff's  favor  for  $4,805.60.  Judgment 
was  entered  December  19, 1861,  no  costs  being  allowed.  The 
defendant  now  moved  to  discharge  the  attachment. 

Phelps  <&  Knevals,  for  the  motion. — I.  The  suit  in  which  the 
attachment  was  granted  was  never  commenced.  1.  There  is  no 
commencement  of  an  action  except  by  service  of  process  or  the 

and  paying  the  sheriff  the  amount  for  which  it  was  sold,  with  interest,  and  thus 
acquiring  such  interest  as  had  passed  to  Sanford  on  the  purchase,  can  recover  the 
money  back  in  this  action,  it  having  been  voluntarily  paid,  with  a  full  knowledge 
of  all  the  facts,  and  under  no  mistake  of  fact. 

The  Supreme  Court  ordered  the  complaint  to  be  dismissed,  instead  of  granting 
a  new  trial.  This  was  not  error,  for  "  no  possible  state  of  proof  applicable  to  the 
issues  in  the  case  will  entitle  the  plaintiff  to  recover."  All  the  facts  upon  which 
the  rights  of  the  parties  depend  are  undisputed,  and  are  all  substantially  set  out 
in  the  plaintiffs  complaint,  and  it  is  impossible  that  they  can  be  changed  or 
modified.  (Edmonston  a.  McLoud,  16  N.  Y.,  643.) 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

GOULD,  J.,  delivered  no  written  opinion,  but  orally  he  concurred  that  the  at- 
tachment became  a  lien  from  the  time  of  levy.  DAVIES  and  ALLEN  were  also  of 
that  opinion  ;  but  the  point  would  not  appear  to  be  decided,  as  SUTHERLAND  and 
DEXIO,  JJ.,  put  their  judgment  upon  another  ground  ;  SMITH,  J.,  was  for  reversal, 
and  SKLDEN,  Ch.  J.,  was  absent.  Upon  a  previous  argument  of  this  case,  the  ques- 
tion was  made  whether  the  attachment  did  not  bind  from  the  time  of  its  delivery 
.to  the  sheriff,  and  SKLDEN,  Ch.  J.  (with  nearly  all  the  court),  wan  for  the  negative. 
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voluntary  appearance  of  defendant.  (Code,  §  127 ;  Bnrkhardt  #, 
Sandford,  7  How.  Pr.,  329  ;  Matter  of  Griswold,  13  Barb.,  412  ; 
Moore  a.  Thayer,  10  Ib.,  258  ;  S.  C.,  6  How.  Pr.,  47 ;  3  Code  R., 
176  ;  Nichols  a.  Chapman,  9  Wend.,  452.)  2.  Moore  a.  Thayer 
construes  §  139  of  the  Code  as  giving  the  court  jurisdiction 
to  bring  in  the  representative,  and  says  that  there  is  a  lien  on 
the  property  for  that  purpose.  But  here  the  attachment  is- 
against  a  non-resident  who  died  before  the  suit  was  commenced. 
The  judgment  is  against  his  representative  who  is,  in  a  sense, 
the  officer  of  the  court.  "  The  Legislature  intended  that  the 
goods  of  a  deceased  person  should  go  into  the  hands  of  his  rep- 
resentatives and  not  into  the  hands  of  the  sheriff."  (Ch.  J.  SAV- 
AGE in  Nichols  a.  Chapman,  9  Wend.,  452.)  3.  The  fact  that 
the  action  has  been  revived  by  an  order  ex  parte,  and  the  ex- 
ecutor has  appeared,  is  unimportant ;  this  course  was  taken  to 
avoid  a  doubtful  litigation  with  the  parties  on  whom  the  at- 
tachment was  served.  4.  The  vigor  of  the  attachment  is  at  an 
end  when  the  representative  is  brought  into  court.  5.  No  pro- 
cess was  served  on  Cutter,  nor  even  publication  commenced. 

II.  But  the  attachment  should  be  discharged,  because  it  has 
never  been  so  executed  as  to  give  the  plaintiff  any  right  over 
Cutter's  property.  1.  An  attachment  is  not  a  lien  till  levy ; 
in  this  respect  it  differs  from  an  execution.  (Yale  a.  Matthews, 
12  AKbottd  Pr.,  379 ;  and  cases  there  cited.)  2.  There  was 
never  any  levy  on  any  property  of  Cutter,  prior  to  his  death, 
sufficient  to  create  a  lien.  The  notices  were  too  general  and 
vague.  3.  There  being  no  levy,  the  plaintiff  ought  not  to  have 
his  attachment  enforced.  4.  The  defective  service  is  not  cured 
by  any  thing  done  after  Cutter's  death. 

Fine  &  Chittenden,  opposed. — I.  The  court  acquired  full 
jurisdiction  through  the  attachment,  without  regard  to  sum- 
mons, &c.  The  action,  then,  is  the  attachment,  and  the  attach- 
ment is  the  action  ;  they  are  convertible  things  and  words.  To 
destroy  the  attachment,  then,  would  be  to  end,  to  abate  the 
action  in  consequence  of  and  immediately  after  death  of  Mr. 
Cutter.  But  this  is  not  allowable,  for,  1.  "No  action  shall 
abate  by  the  death,"  &c.  (Code,  §  121.)  At  common  law,  the 
action  would  have  abated  by  death  at  any  time.  Under  the 
Revised  Statutes,  as  to  attachment,  death,  within  a  certain 
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period,  would  abate  it.  The  Code  goes  still  further,  mid  for- 
bids abatement  at  any  time.  And  this  applies  to  an  action 
which  is  essentially  an  attachment,  as  to  any  other  action.  2. 
The  executor  has  now  appeared,  answered  in  the  action  revived 
against  him,  consented  to  its  reference,  to  judgment,  and  claim- 
ed before  the  surrogate  that  this  property  was  under  attach- 
ment ;  acts,  either  one  of  which,  much  more  all  together,  should 
estop  him  from  now  claiming  a  dissolution  of  the  attachment, 
— i. «.,  an  abatement  of  the  action. 

II.  "An  attachment  is  the  commencement  of  process,  al- 
though no  summons  be  served."  The  court  acquires  jurisdic- 
tion from  the  time  the  summons  is  served,  or  any  provisional 
remedy  is  allowed.  (Treadwell  a.  Lawlor,  15  How.  Pr.,  8.) 
In  Fich  a.  Ross  (4  Serg.  &  J?.),  the  Pennsylvania  court  says : 
"  These  proceedings  were,  in  all  respects,  in  rem  ;  they  would 
not  abate  by  the  death  of  the  defendant."  (Cited  in  Drake  on 
Attachment,  396.)  The  Code  attachment  is  exclusively  in  rem. 

INQKAHAM,  P.  J. — An  attachment  was  issued  against  the  tes- 
tator of  the  defendant,  and  served.  On  the  day  of  issuing  the 
attachment,  the  defendant,  residing  in  another  State,  died. 

Subsequently  his  executor  appeared  and  defended  the  action, 
and  judgment  was  recovered  against  him. 

A  motion  is  now  made  to  set  aside  the  attachment  on  account 
of  the  death  of  the  debtor. 

I.  The  action  was  commenced  by  the  allowance  of  the  at- 
tachment, so  far  as  to  allow  the  operation  of  the  121st  section 
of  the  Code,  which  provides  that  no  action  shall  abate  by  the 
death  of  the  party,  &c.     Upon  his  death,  the  executor  was  sub- 
stituted in  his  place,  and  his  voluntary  appearance  in  the  ac- 
tion operated  as  a  continuance  of  it,  and  was  equivalent  to  any 
other  service  of  summons. 

II.  By  the  139th  section  of  the  Code,  the  allowance  of  the 
provisional  remedy  gave  the  Court  jurisdiction  just  as  effectu- 
ally as  if  the  summons  had  been  personally  served,  and,  also, 
control  of  all  subsequent  proceedings.    The  plaintiff,  by  the 
allowance  of  the  provisional  remedy,  acquired  a  right  in  the 
property  attached,  which  could  not  be  defeated  by  the  death  ot 
the  debtor,  if  the  action  survived,  and  the  court  had  power  to 
continue  it  against  the  representative.     This  was  held  in  Moore 
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a.  Thayer  (10  Barb.,  258  ;  S.  C.,  6  Sow.  Pr.,  47 ;  3  Code  R., 
1T6). 
The  motion  to  set  aside  the  attachment  must  be  denied. 


II.  Motion  by  plaintiff  for  leave  to  issue  execution. 

At  the  same  time  with  the  hearing  of  the  foregoing  motion 
was  heard  a  motion  on  behalf  of  the  plaintiff  for  leave  to  issue 
execution.  It  appeared  that  the  plaintiff  had  previously  applied 
to  the  surrogate  of  New  York  for  this  leave,  but  his  application 
was  denied. 

Fine  &  Chittenden,  for  the  motion. 

Phelps  &  Knevals,  opposed. — I.  The  surrogate  is  the  proper 
officer  to  issue  executions  against  the  executor,  and  if  he  has 
erred,  plaintiff's  remedy  is  by  appeal  from  his  decision.  (2 
Rev.  Stat.,  116.) 

II.  An  execution  will  not  protect  the  executor  from  respon- 
sibility and  personal  loss.  If  issued,  it  is  conclusive  as  to  the 
amount  in  the  executor's  hands,  and  if  the  property  at  forced 
sale  fails  to  satisfy  the  judgment,  the  executor  will  be  asked  to 
respond  personally. 

INGEAHAM,  P.  J. — In  this  case,  after  an  attachment  was  is- 
sued against  the  defendant's  testator  as  a  non-resident  debtor, 
he  died.  The  executor  appeared  and  conducted  the  defence, 
and  judgment  was  rendered  against  him. 

The  plaintiff  now  moves  for  leave  to  issue  execution. 

It  is  contended  that  the  provisions  of  law  require  that  on  the 
recovery  of  a  judgment  against  executors,  payment  is  to  be  de- 
creed by  the  surrogate  in  the  course  of  distribution,  and  that 
he  only  can  order  execution  to  be  issued.  This  is  so  in  actions 
brought  against  executors,  and  is  intended  to  guard  against  an 
improper  priority  and  against  exposing  the  executors  unneces- 
sarily to  costs.  But  in  such  cases  the  statute  also  provides  for 
an  application  to  the  executors  to  refer,  and  makes  them  liable 
to  costs  if  they  unreasonably  refuse  such  a  reference.  No  such 
proceeding  can  take  place  where  the  action  is  commenced 
against  the  testator  in  the  first  instance. 
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I  have  held  in  this  case,  in  a  motion  decided  at  this  term, 
that  the  court  acquired  jurisdiction  of  the  matter  on  issuing  the 
attachment.  This  was  held  also  in  Moore  a.  Thayer  (10  Barl., 
258  ;  S.  C.,  6  How.  Pr.,  47 ;  3  Code  R.,  176).  In  Burckhardt 
a.  Sanford  (7  How.  Pr.,  329),  it  is  said,  that  by  the  allowance  of 
the  provisional  remedy  the  plaintiff  had  acquired  a  lien  upon 
the  defendant's  property,  which  would  become  complete  to  the 
amount  of  his  judgment,  provided  he  recovered,  &c. 

Having  such  a  lien  upon  the  property,  and  the  suit  having 
been  thereby  so  far  commenced  that  it  did  not  abate  by  the 
death  of  the  defendant,  but  must  be  continued  against  the 
representatives  of  the  deceased,  it  necessarily  follows  that  the 
action  must  proceed,  irrespective  of  those  provisions  of  law  as 
to  suits  against  executors,  &c.,  to  which  I  have  before  referred. 

It  appears,  also,  from  the  provisions  of  the  Code,  that  this  lien 
acquired  by  the  attachment  can  only  be  realized  and  made 
available  by  an  execution — except  as  to  the  proceeds  of  perish- 
able property  (§  237) ;  and  on  receipt  of  the  execution,  the 
sheriff  is  directed  to  proceed  to  sell  under  the  execution  so 
much  of  the  attached  property  as  may  be  necessary.  The  ex- 
ecution, it  will  be  seen,  is  but  a  continuance  of  the  attachment, 
by  which  the  attached  property  is  to  be  converted  into  money 
and  applied  to  the  payment  of  the  plaintiff's  claim.  It  seems, 
therefore,  to  be  necessary  that  an  execution  should  be  issued  for 
the  benefit  of  both  parties,  to  secure  the  application  of  the  at- 
tached property  to  the  payment  of  the  debt  for  which  it  has 
been  made  liable. 

Nor  do  I  think  such  an  order  must  be  made  by  the  surrogate. 
The  cases  in  which  the  surrogate  has  control  are  cases  in  which 
the  surrogate  is  to  call  the  executor  to  account,  to  ascertain  if 
he  has  in  his  hands  assets  applicable  to  the  payment  of  the 
plaintiff's  claim,  and  then  only  in  cases  in  which  a  trial  has 
been  had  on  the  merits.  Such  is  not  necessary  here.  (People 
a.  Mayor's  Court,  9  Wend.,  486.) 

The  237th  section  of  the  Code  contemplates  the  satisfaction 
of  the  judgment  out  of  the  attached  property,  and  in  no  other 
way.  For  this  purpose,  the  warrant  of  attachment  has  no  limit 
as  to  time  within  which  it  may  be  executed,  but  is  continued  in 
force,  and  is  not  to  be  returned  until  the  same  shall  be  fully 
executed. 
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The  issuing  of  the  execution,  therefore,  is  for  the  purpose  of 
completing,  by  a  sale,  the  application  of  the  attached  property, 
and  is  in  no  way  connected  with  the  inquiry  which  the  surro- 
gate would  make  as  to  assets  in  the  hands  of  the  executors. 

The  provision,  also,  in  the  139th  section,  that  in  actions  com- 
menced by  the  allowance  of  a  provisional  remedy,  the  court  is 
deemed  to  have  jurisdiction,  and  to  have  control  of  all  subse- 
quent proceedings,  seems  to  vest  in  the  court  the  control  of  the 
execution  and  the  power  to  allow  it  to  be  issued. 

But  while  granting  leave  to  issue  the  execution,  I  am  of  the 
opinion  that  the  plaintiff  should  be  required  to  limit  its  opera- 
tion to  the  property  held  under  the  attachment.  This  can  be 
done  by  an  indorsement  on  it  directing  the  sheriff  only  to  en- 
force it  against  the  property  upon  which  the  attachment  is  a 
lien.  "With  this  direction,  all  of  the  objections  made  by  the 
defendant  will  remain  without  being  interfered  with,  and  the 
attached  property  be  applied  to  the  payment  of  the  plaintiff's 
claim. 

The  questions  raised  on  this  motion,  and  the  cross-motion  in 
this  case,  are  novel ;  but  I  see  no  other  way  to  carry  out  the  in- 
tent of  the  Code.  The  attachment  remains  in  force,  notwith- 
standing the  death  of  the  defendant ;  the  revival  of  the  action 
by  the  appearance  of  the  executor  enables  the  plaintiff  to  ob- 
tain his  judgment.  Payment  of  such  judgme'nt  out  of  the  at- 
tached property  can  only  be  obtained  through  an  execution  by 
which  the  attached  property  is  to  be  sold.  The  executor  re- 
fuses to  include  the  property  levied  on  under  the  attachment 
as  assets,  and  if  he  did,  the  sheriff  could  not  deliver  to  him  the 
property.  Unless  the  execution  is  ordered  by  the  court,  there 
is  no  person  to  dispose  of  the  property  or  apply  it  to  the  benefit 
of  the  estate  of  the  deceased,  and  it  would  remain  in  the  con- 
dition it  is  now  in  without  limit. 

Such  a  state  of  things  could  not  with  propriety  exist. 

I  think  the  motion  for  leave  to  issue  the  execution  must  be 
granted,  with  the  limitation  suggested  in  the  opinion. 
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GOELET  a.  ROSS. 
New  York  Superior  Court ;  General  Term,  Oct.,  1862. 

LANDLORD  AND  TENANT. — SURRENDER. — EVIDENCE. — STATUTE  OF 

FRAUDS. 

Proof  of  an  oral  declaration  by  a  landlord,  that  on  payment  of  rent  to  a  particular 
date  he  would  release  the  tenant  from  further  liability,  accompanied  by  proof 
of  payment  of  such  rent,  is  not  sufficient  evidence  of  the  surrender  of  premises 
held  under  a  written  lease. 

Where  a  verdict  in  favor  of  one  of  the  parties  would  be  set  aside  as  against  evi- 
dence, it  is  the  duty  of  the  judge  to  direct  a  verdict  in  favor  of  the  adverse 
party.  His  refusal  to  do  so  is  error. 

Appeal  from  a  judgment. 

This  action  was  brought  to  recover  two  years'  rent,  under  a 
lease,  of  a  stone-yard,  in  New  York  city,  for  three  years  from 
May  1st,  1857.  The  lease  was  in  writing,  signed  by  the  respec- 
tive parties,  but  not  under  seal.  The  defendants  occupied  the 
premises,  and  paid  rent  till  May  1st,  1858. 

The  principal  defence  was  a  surrender  and  acceptance  prior 
to  May  1st,  1858. 

On  the  trial  of  the  cause  before  Justice  Robertson  and  a 
jury,  the  evidence  showed  the  non-payment  of  the  amount 
claimed ;  that  no  release  or  surrender  in  writing  had  ever  been 
executed ;  that  the  premises  were  left  by  the  defendants  May 
1st,  1858 ;  and  that  the  plaintiff  never  took  formal  possession  of 
them  until  after  the  expiration  of  the  lease  in  1860.  The  de- 
fendants sought  to  show,  by  parol  evidence  of  conversations 
between  the  parties  prior  to  May  1st,  1858,  that  the  plaintiff 
agreed,  on  payment  to  him  of  the  rent  np  to  that  time,  that  he 
would  release  the  defendants  from  further  payment  of  rent, 
and  from  all  their  obligations  under  the  lease,  they  to  surrender 
and  quit  the  premises ;  and  that  they  had  acted  accordingly. 
On  the  testimony  being  closed,  the  court  directed  the  jury  tr> 
find  a  verdict  for  the  amount  claimed,  with  interest.  Judg- 
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ment  was  subsequently  entered  thereon,  and  the  defendants  ap- 
pealed to  the  general  term. 

Dudley  Field,  for  the  appellants. — I.  The  court  erred  in  re- 
fusing to  submit  the  case  to  the  jury,  in  declining  to  charge, 
and  in  directing  a  verdict  for  the  plaintiff. 

II.  There  was  sufficient  evidence  of  an  intention  to  discharge 
the  defendants  from  further  obligation  to  pay  rent  to  go  to  the 
jury.  1.  The  conversations  with  the  plaintiff  amounted  to  an 
agreement,  their  part  of  which  they  duly  performed.  2.  The 
evidence  showed  that  the  plaintiff  assented  to  the  agreement, 
and  acted  on  it.  3.  As  matter  of  law,  a  lessee  may  be  dis- 
charged from  the  payment  of  rent,  otherwise  than  by  a  written 
agreement  cancelling  the  lease ;  and,  therefore,  the  jury  should 
have  been  permitted  to  pass  on  the  evidence.  (Wool  a.  Wai- 
bridge,  19  Barb.,  136  ;  liegeman  a.  McArthur,  1  E.  D.  Smith, 
147 ;  Benson  a.  Bolles,  8  Wend.,  175 ;  Gore  a.  Wright,  8  Ad. 
&  EL,  118  ;  Germane  a.  Legge,  8  B.  &  Cress.,  324 ;  Dodd  a. 
Acklom,  6  Man.  <&  Or.,  672;  Randall  a.  Rich,  11  Mass.,  494 ; 
Academy  of  Music  a.  Hackett,  2  Hilt.,  217 ;  Stanley  a.  Koehler, 
1  II.,  354.) 

EZbridge  T.  Gerry,  for  the  respondent. — I.  The  defence  of  a 
surrender  of  the  lease,  prior  to  its  expiration  by  its  own  limita- 
tion, was  not  sustained  by  any  evidence  which  would  have 
justified  the  court  in  sending  the  case  to  the  jury.  1.  Prior  to 
the  Statute  of  Frauds,  and  at  common  law,  a  lease  for  a  term 
of  years  might  be  effectually  surrendered  by  parol.  (2  Shepp. 
Touch.,  300,  305-7  ;  2  Bl.  Com.,  318,  note.)  2.  But  the  design 
of  that  statute  was  to  prevent  any  informal,  premature  deter- 
mination of  the  interest  of  lessees.  And  the  re  visors,  on  its  re- 
enactment  in  this  State,  curtailed  its  limits,  to  render  them,  if 
possible,  more  stringent.  (Stat.  29  Car.  II.,  cap.  3,  §§  1-3 ; 
CraWs  Eng.  Law,  ed.  of  1829,  514  ;  2  Rev.  Stat.,  134,  §  6  ; 
3  Ib.,  5  ed.,  220 ;  Browne  on  Stat.  of  Frauds,  §§  41,  45-6,  and 
cases  cited ;  Thompson  a.  Wilson,  2  Stark.,  377 ;  Rowan  a. 
Lytle,  11  Wend.,  616  ;  Ogden  a.  Sanderson,  3  E.  D.  Smith,  166.) 
3.  Admitting  the  conversation  and  agreement  with  the  respond- 
ent as  claimed,  they  did  not  amount  to  a  surrender  "  by  act  and 
operation  of  law."  These  words  do  not  refer  to  a  mere  parol 
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surrender ;  and  the  interests  of  these  lessees  thus  sought  to  be 
disposed  of,  being  for  more  than  one  year  of  the  unexpired 
term,  the  case  of  Smith  a.  Devlin  does  not  apply.  (May- 
berry  a.  Johnson,  3  Grreene  (N.  «/.),  116 ;  Lyon  a.  Reed,  13 
Mees.  (&  Wels.,  285  ;  approved  in  Creagh  a.  Blood,  3  Jon&t  cfe 
Latouche,  161;  Schieffelin  a.  Carpenter,  15  Wend.,  400;  Lam- 
mott  a.  Gist,  2  Ear.  &  Oil.,  433 ;  Smith  a.  Devlin,  23  N.  Y., 
363 ;  affirming  S.  C.,  6  BOMD.,  1.) 

II.  There  was  no  proof  of  any  re-entry  by  the  plaintiff,  and 
no  change  of  possession  prior  to  the  expiration  of  the  lease  in 
1860.     Change  of  possession  is  essential  to  a  verbal  surrender, 
and  mere  abandonment,  by  a  tenant,  of  the  premises  during  the 
term,  does  not,  iii  the  absence  of  entry  by  the  landlord,  create 
a  surrender,  nor  bar  an  action  for  the  entire  rent.     (Schnisler 
a.  Ames,  16  Ala.,  73,  76,  77 ;  Johnston  a.  Huddlestone,  4  B. 
&  C.,  922,  939 ;   S.  C.,  McClell  <&  Tounge,  141 ;   Mollet  a. 
Brayne,  2  Campb.  N.  P.,  103;  Cannan  a.  Hartley,  9  Com. 
Bench,  634.) 

III.  So,  there  was  no  evidence  to  go  to  the  jury,  and*  the 
court  properly  directed  a  verdict  for  the  plaintiff. 

BY  THE  COURT.* — MONCRIEF,  J. — The  counsel  for  the  appel- 
lants, upon  the  argument  of  this  appeal,  conceded  that  the  sole 
question  arising  therein  is,  "  Is  the  weight  of  evidence  against 
the  direction  by  the  learned  judge  to  find  a  verdict  against  the 
defendants  ?"  and  he  was  understood  to  waive  all  other  ques- 
tions and  exceptions.  In  other  words,  his  proposition  was: 
"  In  case  the  evidence  had  been  submitted  to  the  jury,  who  had 
found  for  the  defendant,  would  such  verdict  be  set  aside  ?"  A 
very  careful  examination  of  the  testimony  in  the  case  has  not 
enabled  me  to  discover  evidence  upon  which  a  verdict  for  the 
defendant  could  have  been  sustained.  (2  Smith's  Lead.  Cos., 
459,  a,  J,  c.)  The  learned  judge,  therefore,  correctly  directed  a 
verdict  in  favor  of  the  plaintiff.  It  would  have  been  error  to 
have  refused  to  do  so.  (Steves  a.  Oswego  &  Syracuse  R.  R. 
Co.,  18  N.  Y.,  422.) 

The  judgment  must  be  affirmed. 

*  Present,  MONCKIBF,  ROBERTSON,  and  MONBLL,  JJ. 
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VOSBURGH  a.  HUNTINGTON. 

Supreme  Court,  First  District;  At  Chambers,  Nov.,  1862. 

ESTOPPEL  IN   PAIS. — INTERPLEADER. — BAILEE  OK  AGENT. — DE- 
POSIT IN  COURT. — CLAIM  AND  DELIVERY. 

Section  122  of  the  Code  introduces  no  new  cases  of  interpleader  :  it  merely  pro- 
vides a  summary  mode  of  relief,  which  is  limited  to  the  same  cases  in  which  a 
bill  of  interpleader  was  allowed  in  chancery. 

A  bailee  or  agent  cannot  dispute  the  original  title  of  the  bailor  or  principal  from 
whom  he  has  received  property. 

Hence,  such  bailee  or  agent  is  not  entitled,  in  respect  to  property  intrusted  to 
him,  to  an  interpleader  to  settle  the  conflicting  claims  of  the  bailor  or  principal 
and  a  stranger  who  claims  the  property  by  a  distinct  and  independent  title. 

In  an  action  to  recover  specific  personal  property,  it  is  a  sufficient  answer  to  an 
application  for  an  interpleader  that  the  defendant  is  not  in  a  position  to  deposit 
the  property  in  court. 

So  hdd,  in  an  action  to  recover  firkins  of  butter,  where  the  property  had  been 
taken  by  the  plaintiff,  by  the  provisional  remedy  of  claim  and  delivery,  and  the 
defendant  had  waived  his  right  to  re-delivery. 

Motion  for  an  interpleader. 

This  action  was  originally  brought  by  Abram  S.  Vosburgh, 
and  continued  by  John  S.  Yosburgh,  administrator,  against 
Charles  R.  Huntington,  Charles  E.  Leveridge,  and  Nathaniel 
P.  Jacobs,  to  obtain  the  delivery  of  two  hundred  and  four  fir- 
kins of  butter,  valued  at  $760.  The  butter  was  delivered  to  the 
plaintiff  at  the  commencement  of  the  action  under  proceedings 
of  claim  and  delivery.  The  defendants  applied  to  have  one 
Marcus  Ball,  who  claimed  the  property  in  question,  substituted 
as  defendant.  The  nature  of  Ball's  claim,  and  of  the  proceed- 
ings had  on  the  motion,  are  stated  in  the  opinion. 

Norman  /Stratton,  for  the  motion. — I.  The  giving  of  the 
storage  receipt  did  not  determine  the  ownership  of  the  property. 
It  amounted  to  nothing  more  than  a  simple  recital  of  the  dec- 
laration of  Bidwell  to  the  defendants  in  that  regard.  It  is  not 
conclusive  evidence  of  title. 
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II.  The  defendants  are  entitled,  upon  bringing  the  property 
into  court  (as  they  have  now  virtually  done),  to  have  the  claim- 
ant substituted  as  defendant  in  their  place.     It  cannot  make 
any  difference  whatever  with  the  plaintiff  as  to  with  whom  he 
litigates  the  question  of  the  title  to  the  property,  if,  as  he  claims, 
he  is  the  bona-fide  owner  thereof. 

III.  It  appearing  as  an  undisputed  fact  that  Bidwell  never 
had  any  title  to  the  property,  except  that  derived  through  the 
storage  receipt,  and  which  was  received  by  him  in  bad  faith, 
and  also  that  Ball,  the  claimant,  was  the  bona-fide  owner  down 
to  the  very  day  of  the  transfer  of  the  storage  receipt  by  Bid- 
well,  it  ought,  therefore,  to  result,  as  a  matter  of  simple  equity, 
in  the  claimant  being  permitted  to  follow  his  property  and 
ascertain  by  what  right  its  possessor  claims  title  thereto.     To 
deny  the  claimant  this  right  would  result  in  allowing  the  plain- 
tiff to  take  and  keep  the  property,  without  inquiry  as  to  the 
manner  or  right  of  his  possession. 

IV.  Prior  to  the  provisions  of  §  122  of  the  Code,  it  seems  to 
have  become  well  settled  that  a  party  in  danger  of  being  doubly 
vexed  (as  these  defendants  are)  by  adverse  claimants  to  the  pos- 
session of  specific  real  or  personal  property,  held  by  such  party, 
might  always  resort  to  a  bill  of  interpleader.    (Yates  a.  Tisdale, 
3  Edw.,  74  ;  Martinus  a.  Helworth,  2  Ves.  <&  B.,  412.) 

V.  The  Code  (§  122)  simplifies  the  former  remedy  by  per- 
mitting a  motion  for  that  purpose  in  place  of  the  former  action. 
Under  its  provisions,  a  defendant  is  entitled  to  a  substitution 
when  he  shows  that  he  holds  the  property  for  the  true  owner, 
and  has  no  interest  as  to  the  question  as  to  whom  it  belongs, 
and  that  there  is  nothing  else  to  be  litigated  except  the  right  of 
the  different  claimants  to  such  property ;  and  upon  thus  show- 
ing, the  defendant  should  be  discharged,  and  the  claimant,  the 
real  party  in  interest,  substituted  as  defendant.     (Van  Buskirk 
a.  Roy,  8  How.  Pr.,  425 ;  Fletcher  a.  Troy  Savings  Bank,  14 
/&.,  383 ;  Winfield  a.  Bacon,  24  Barb.,  154.) 

Richard  Winne,  opposed. — I.  The  granting  of  this  applica- 
tion is  entirely  in  the  discretion  of  the  court.  (Code,  §  122, 
last  clause.) 

II.  The  Code  requires  that  the  defendant  shall  deposit  in 
court  the  amount  of  the  debt,  or  deliver  the  property  or  its 
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value  to  such  person  as  the  court  may  direct,  to  entitle  them  to 
this  relief.  By  failing  in  this,  they  are  not  entitled  to  this  or- 
der. To  entitle  the  party  to  such  a  favor,  he  must  comply 
strictly  with  the  requirements  of  'the  statute. 

III.  The  rule  in  relation  to  interpleader  is  that  the  party  ask- 
ing for  an  interpleader  must  occupy  the  position  of  a  stake- 
holder. The  defendants  are  not  in  that  position  here,  because 
they  have  suffered  the  property  (or  stakes)  to  pass  out  of  their 
possession  and  control.  They  are  not  in  that  position  for  an- 
other reason,  to  wit :  they  claim  to  have  a  defence  to  this  action 
on  the  merits. 

IY.  A  much  stronger  case  than  the  present  one  has  been 
three  times  decided  in  this  court.  (See  Wilson  a.  Duncan,  8 
Abbotts'  Pr.,  354 ;  reversed,  11  75.,  3.) 

Y.  A  common  carrier,  whether  by  land  or  by  water,  if  he 
accepts  property  to  carry  as  the  property  of  A.,  has  no  right  to 
dispute  A.'s  ownership.  When  there  is  no  fraud  or  insolvency, 
he  must  deliver  according  to  order  and  according  to  agreement, 
and  take  his  chances  for  the  consequences.  (McGaw  a.  Adams, 
14  How.  Pr.,  461.)  This  case  is  precisely  similar  to  the  above. 
The  defendants  were  bailors  for  hire.  They  were  paid  to  take 
charge  of  the  property  for  the  party  who  deposited  it,  and 
agreed  to  deliver  to  him  when  called  upon.  (See  11  How.  Pr., 
154.) 

MULLIN,  J. — The  defendants  moved  to  substitute  in  their  place 
as  defendants  one  Marcus  Ball,  on  the  ground  that  said  Ball,  by 
his  agent,  advanced  the  money  to  John  A.  Bidwell,  to  purchase 
butter  in  question  in  this  action.  The  butter  when  purchased 
was  to  be  stored  with  the  defendants,  in  the  name  of  and 
for  the  benefit  of  said  Marcus  Ball  It  is  further  claimed 
by  the  defendants  that  Bidwell,  in  violation  of  his  duty,  de- 
posited the  butter  with  the  defendants  in  his  own  name,  taking 
a  receipt  therefor,  and  that  he  afterwards  fraudulently  sold  the 
said  butter  to  the  plaintiff,  and  by  indorsement  on  the  receipt 
given  by  the  defendants,  directed  the  delivery  of  the  property 
to  said  plaintiff.  Ball  claims  and  insists  that  Bidwell  is  insol- 
vent, and  that  unless  he  (Ball)  is  permitted  to  come  in  and  de- 
fend, he  will  lose  the  property  in  dispute  in  this  action. 

It  was  denied  by  the  plaintiff  that  Marcus  Ball  advanced  the 
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money  to  buy  the  butter,  and  that  when  purchased  it  was  to 
be  deposited  in  Ball's  name  with  the  defendants,  and  that  the 
sale  to  plaintiff  was  fraudulent.  On  the  contrary,  it  is  alleged 
that  Bidwell  advanced  the  money  himself,  purchased  the  butter 
on  his  own  account,  deposited  it  in  his  own  name,  and  sold  it  in 
good  faith  to  the  plaintiff. 

The  interest  of  Ball  in  the  property  being  so  flatly  denied, 
I  referred  it  to  L.  Livingston,  Esq.,  as  referee,  to  take  proof 
upon  this  question,  and  to  report  the  same,  with  his  opinion,  to 
the  court.  The  referee  reports  that  when  the  action  was 
brought,  Marcus  Ball  had  an  interest,  as  claimed  by  him,  in  the 
property;  but  the  referee  further  finds  that  the  sale  to  the 
plaintiff  was  made  in  good  faith,  and  for  that  reason  Ball  had 
no  interest  in  the  property. 

The  question  now  arises,  Are  the  defendants  entitled  to  have 
Ball  substituted  in  their  places  in  this  action? 

Code,  §  122,  provides  that  a  defendant,  against  whom  an  ac- 
tion is  pending  upon  a  contract,  or  for  specific  real  or  personal 
property,  may  at  any  time  before  answer  upon  affidavit,  &c., 
apply  for  an  order  to  substitute  such  person  in  his  place,  &c., 
&c. 

It  has  been  held  under  this  section  that  it  introduces  no  new 
cause  of  interpleader,  but  merely  provides  a  summary  mode  of 
relief.  (Sherman  a.  Partridge,  1  Abbotts'  Pr.,  260;  11  IIow. 
Pr.,  154  ;  4  Duer,  646.) 

It  follows  from  this  that  the  interpleader  now  is  limited  to 
the  same  cases  in  which  it  was  allowed  in  chancery.  Mr.  Jus- 
tice Story  (2  Story's  Eq.  Jur.,  §§  816,  817)  holds  the  rule 
to  be,  that  in  equity,  as  at  law,  a  bailor  or  agent  cannot  dis- 
pute the  original  title  of  the  person  from  whom  he  received  the 
property ;  and,  hence,  such  bailor  or  agent  could  not  file  a  bill 
in  equity  to  settle  the  conflicting  claims  of  the  bailor  or  prin- 
cipal and  a  stranger  who  claims  the  property  by  a  distinct  and 
independent  title. 

The  chancellor,  in  Marvin  a.  Elwood  (11  Paige,  376),  ex- 
presses a  doubt  whether  some  of  the  cases  cited  by  Justice 
Story  can  be  reconciled  with  the  principle  which  the  learned 
commentator  deduced  from  them.  Yet  the  chancellor  admits 
that  he  is  right  so  far  as  regards  a  strict  bill  of  interpleader, 
and  upon  the  authority  of  the  principle  cited,  the  chancellor 
VOL.  XV.— 17 
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held  that  an  attorney-at-law  could  not  maintain  a  bill  of  inter- 
pleader to  settle  the  claim  to  money  which  he  has  collected  for 
his  client,  when  a  mere  stranger  claims  the  money  on  the 
ground  that  the  security  on  which  the  money  was  collected 
was  obtained  originally  by  the  client  wrongfully. 

Vice-chancellor  Edwards  (3  Edw.,  191)  came  to  a  dif- 
ferent conclusion  from  that  arrived  at  by  Justice  Story,  as  early 
as  1838.  The  chancellor  must  be  understood  as  overruling  the 
vice-chancellor,  so  far  as  the  latter  held  an  agent  or  bailor  en- 
titled to  maintain  a  strict  bill  of  interpleader. 

The  defendants  are  bailors,  the  plaintiff  stands  in  the  posi- 
tion of  principal,  and  Ball  is  a  claimant  of  the  property  on  the 
ground  that  the  act  of  the  original  bailor  violated  his  duty  to 
said  Ball,  and  the  purchaser  did  not  obtain  his  title  in  good 
faith. 

If  an  attorney-at-law  could  not  interplead  his  client  and  a 
stranger  claiming  money  by  a  similar  title,  I  can  presume  no 
reason  why  the  defendants  should  be  permitted  to  substitute 
Ball  in  their  stead  in  this  suit 

I  very  much  doubt  whether  a  party  is  entitled  to  interplead, 
unless  he  is  able  to  comply  with  the  provisions  of  section  122  of 
Code.  The  statute  requires  certain  things  to  be  done  in  order 
to  entitle  the  party  to  relief,  and  the  court  has  no  power  to 
dispense  with  these  conditions.  One  of  these  conditions  is,  that 
the  money  or  property  shall  be  brought  into  court.  This  is  for 
the  benefit  of  both  the  plaintiff  in  the  action  and  of  the  party 
proposed  to  be  made  defendant.  In  this  case  the  defendants 
have  not  got  the  property,  it  cannot  be  brought  into  court,  and 
the  condition  cannot  be  complied  with.  It  is  not  enough  that 
Ball,  who  is  to  be  benefited  by  this  substitution,  is  willing  to 
waive  this  condition,  nor  that  the  plaintiff  has  actually  got  it  in 
his  own  possession.  The  object  of  the  interpleader  is  to  settle 
the  conflicting  claims  to  the  property,  and  when  that  contro- 
versy is  settled,  the  property  must  be  within  the  power  of  the 
court,  so  that  it  may  be  delivered  to  the  successful  party.  If 
Ball  should  be  substituted,  and  establish  his  claim,  he  cannot 
get  the  butter — he  must  take  his  chances  of  collecting  its  value, 
unless  the  plaintiff  should  voluntarily  surrender  it. 

I  am,  therefore,  of  opinion  that  the  motion  should  be  denied, 
with  ten  dollars  costs. 
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DWIGHT'S  CASE. 
Supreme  Court,  First  District;  General  Term,  Sept.,  1862. 

PURCHASER  AT  JUDICIAL  SALE. — MOTION  BY  ONB  NOT  A  PARTY 
TO  THE  ACTION. 

The  court  may  relieve  a  purchaser  at  a  sale  under  execution,  when  the  purchase 
has  been  induced  by  misrepresentation. 

There  is  no  reason  why  a  person,  not  a  party  on  the  record,  addressing  the  equi- 
table summary  jurisdiction  of  a  court  of  law,  should  not  obtain  the  relief  to 
which  he  would  be  entitled  if  he  was  a  party. 

Thus,  where  D.  purchased  at  a  sale  on  execution  "all  the  right,  title,  and  inter- 
est" of  T.,  in  certain  real  estate,  misled  by  the  representation  of  the  creditor's 
attorney  that  T.  had  good  title,  and  afterwards  discovered  that  T.  had  con- 
veyed the  property  prior  to  the  docketing  of  judgment ; — Held,  that  D.  was  en- 
titled, on  motion,  to  have  the  sale  set  aside,  and  to  be  released  from  his  pur- 
chase. 

Appeal  from  an  order  setting  aside  a  sale  on  execution,  and 
directing  that  a  new  execution  issue. 

Judgments  for  costs  were  recovered  against  one  Samuel  W. 
Tallmadge,  in  three  several  suits,  upon  which  executions  were 
issued  by  the  attorney  for  the  plaintiffs,  to  Rensselaer  county. 

The  sheriff  of  Reusselaer  then  levied  on  certain  land  in  that 
county,  and  sold  the  "  right,  title,  and  interest  of  Tallmadge 
therein"  to  one  Timothy  C.  Dwight,  and  executed  to  him  the 
usual  certificate,  and  then  returned  the  executions  to  the  proper 
county,  with  indorsements  of  satisfaction  thereon. 

Dwight  was  not  a  plaintiff  or  defendant  in  any  of  these  three 
suits,  but  he  claimed  to  be  a  creditor  of  Tallmadge,  and  to  have 
some  interest  in  the  judgments.  After  the  return  by  the  sheriff 
of  the  executions,  as  above  stated,  Dwight  moved  at  special 
term,  upon  notice  to  the  sheriff  and  the  defendant,  Tallmadge 
(the  plaintiff's  attorney  consenting),  to  vacate  the  returns  and 
the  satisfacti&ns  of  the  judgments  under  them;  and,  also,  that 
the  sale  and  all  proceedings  thereon  be  declared  void,  and  that 
new  executions  be  allowed  to  issue.  The  ground  of  his  motion 
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was,  that  he  had  been  advised  by  the  attorney  for  the  plaintiffs 
to  purchase  the  land  in  question,  but  that  after  the  sale  he  had 
discovered  a  previous  conveyance  by  Tallmadge  of  the  land  so 
sold. 

Mr.  Justice  Barnard,  at  chambers,  directed  the  entry  of  an 
order  vacating  the  returns  and  satisfactions,  together  with  the 
sale  and  all  proceedings  thereon ;  and  authorizing  the  plaintiffs 
to  issue  new  executions  for  the  amount  of  the  judgments. 

From  this  order,  the  defendant  Tallmadge  appealed  to  the 
general  term. 

Elbridge  T.  Gerry,  for  the  appellant. — I.  Not  being  a  party 
to  any  of  these  suits,  Dwight  was  a  stranger  to  the  judgments, 
and  not  entitled,  on  motion,  to  impeach  the  regularity  of,  nor 
to  move  to  set  aside,  proceedings  thereon.  1.  The  case  is  widely 
different  from  that  of  a  purchaser  under  a  foreclosure-sale  ;  for 
there,  specific  property  is  pointed  out  by  the  decree  of  the 
court.  2.  But  a  purchaser  at  a  sheriff's  sale  is  not  entitled  to 
any  such  favor  ;  and  as  the  present  motion  was  not  merely  to  set 
aside  the  sale,  but  also  the  executions,  the  court,  at  special 
term,  erred  in  entertaining  such  a  motion  by  him.  (Berry  a. 
Riley,  2  Barb.,  307;  Smith  a.  McGowan,  3  Ib.,  404;  Pierce  a. 
Alsop,  3  Barb.  Ch.,  184 ;  Crocker  on  Sheriffs,  §  491 ;  Price  a. 
Shelby  Circuit,  Hardin  (Sy-),  254 ;  Weisiger  a.  McClure,  5  J. 
J.  Marsh.,  292;  Phillips  a.  Coffee,  17  111,  154;  Hitchcock  a. 
Roney,  Ib.,  231 ;  Wallop's  Executors  a.  Scarburgh,  5  Graft.,  1 ; 
Nuckols  a.  Mahone,  15  Ala.,  212  ;  Gridley  a.  Duncan,  8  Sm.  & 
Marsh.,  456 ;  Hutchinson  a.  Greenbush,  30  Maine  (17  Shep.), 
450 ;  Blair  a.  Greenway,  1  Browne  (Pa.*),  218.)  3.  In  a  par- 
ticular instance,  a  purchaser  at  a  sheriff's  sale  has  a  remedy 
by  statute — not  on  motion.  (2  Rev.  Stat.,  375  ;  3  Ib.,  5  ed.r 
658,  §  97.)  4.  The  consent  of  the  plaintiffs'  attorney  to  the 
motion  does  not  improve  Dwight's  status.  (Laws  a.  Thompson, 
4  Jones  (N.  £),  104.) 

II.  By  the  terms  of  the  sale,  Dwight  acquired  only  "  the 
right,  title,  and  interest"  of  Tallmadge  in  the  land  sold ; 
and  the  rule  is  settled  that,  on  such  sale,  the  maxim  caveat 
emptor  applies.  (2  Itev.  Stat.,  373 ;  3  Ib.,  5  ed.,  655,  §  78 ;  The 
Monte  Allegre,  9  Wheat.,  616,  647 ;  Stafford  a.  Williams,  12 
Barb.,  240,  243 ;  Homesley  a.  Hogue,  4  Jones  (N.  C.),  481 ; 
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Flynn  a.  Williams,  1  Ired.,  509 ;  Reed  a.  Kinnaman,  8  Ired. 
Eq.,  18 ;  Del.  &  Lack.  R.  R.  Co.  a.  Blair,  4  Dutcher,  139 ; 
Hensley  a.  Baker,  10  Missouri,  157 ;  McLouth  a.  Rathbone,  19 
Ohio,  21 ;  Creps  a,  Baird,  3  Ib.,  N.  8.,  27T;  O'Neal  o.  "Wil- 
son, 21  Ala.,  N.  S.,  288,  295;  Lang  a.  Waring,  25  Ib.,  625; 
Starke  a.  Harrison,  5  Richard's  (S.  C.},  7  ;  Harth  a.  Gibbes,  3 
Ib.,  316;  Andrews  a.  Murphy,  12  Ga.,  431;  McWhorter  a. 
Beavers,  8  Ib.,  300  ;  Rodgers  a.  Smith,  2  Carter  (2nd.),  526 ; 
Vest  a.  Weir,  4  Black/.,  135.) 

HE.  Dwight  seeks  to  overthrow  this  rule,  and  to  avail  himself 
of  his  own  folly,  in  not  ascertaining  the  facts  before  purchasing. 
1.  He  never  caused  any  search  for  prior  conveyances  to  be 
made.  2.  He  makes  no  excuse  for  his  carelessness,  and  is  not 
entitled  to  favor.  (Biddle  a.  Moore,  3  Penn.,  161.) 

Albert  Comstock,  for  Dwight,  opposed. — I.  The  objections  to 
the  right  of  Dwight  to  move  in  the  action  are  of  a  technical 
and  preliminary  nature,  and  the  motion  having  been  heard  on 
the  merits,  they  cannot  now  be  considered.  (Main  a.  Pope, 
16  How.  Pr.,  271 ;  Roosevelt  a.  Dean,  3  Cai.,  105  ;  8.  C.,  Col. 
<&  C.  Cos.,  460.) 

H.  Besides,  the  right  of  any  party  to  an  action  to  ask  relief 
by  a  summary  application  therein,  and  in  no  other  way,  against 
the  purchaser,  is  indisputable ;  that  the  purchaser  should  have 
the  right  in  a  similar  manner  to  apply,  seems  natural,  just,  and 
correlative.  (Brown  a.  Frost,  10  Paige,  243  ;  Requa  a.  Rea,  2 
Ib.,  339  ;  Darvin  a.  Hatfield,  4  Sandf.,  468  ;  Lents  a.  Craig, 
13  How.  Pr.,  72 ;  King  a.  Morris,  2  Abbotts'  Pr.,  296.)  A 
creditor  certainly  has.  (May  a.  May,  11  Paige,  201 ;  Nicholl 
a.  Nicholl,  8  Ib.,  349.) 

III.  But  beyond  elementary  principles,  authorities  for  vacat- 
ing judicial  sales  in  behalf  of  purchasers,  and  others  aggrieved 
on  the  ground  of  mistake,  &c.,  are  numerous  ;  and  sheriffs'  re- 
turns on  executions  have  been  vacated,  and  new  executions 
ordered  to  issue,  for  reasons  similar  to  those  here  urged.    (Hop- 
pock  a.  Conklin,  4  Sandf.  Ch.,  582 ;  American  Ins.  Co.  a.  Oak- 
ley, 9  Paige,  259;  McGown  a.  Wilkins,  1  Ib.,  120;  Williamson 
a.  Field,  2  Sandf.,  533 ;  Suydam  a.  Holden,  in  Court  of  Ap- 
peals, Howard's  Code  of  1859,  440.) 

IV.  The  maxim  caveat  emptor  does  not  apply  to  Dwight's 
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prejudice  within  the  ruling  of  the  authorities  referred  to  ;  and 
the  statutory  provisions  referred  to  by  the  appellant's  counsel 
are  not  conclusive  as  to  the  manner  of  seeking,  or  nature  of  the 
relief,  for  the  action  by  the  purchaser  must  be  in  the  original 
suit.  (3  Rev.  Stat.,  5  ed.,  658 ;  Nicholl  a.  Nicholl,  supra?) 

BY  THE  COURT. — CLEKKE,  J. — In  the  Ontario  Bank  a.  Lansing 
(2  Wend.,  260),  on  the  sale  of  the  property  under  a  fi.fa.,  the 
plaintiff  inadvertently  bid  a  sum  less  than  the  amount  of  his 
execution,  and  the  sale  on  his  application  was  set  aside.  Again 
in  Mulks  a.  Allen  (12  /£.,  253),  the  plaintiff  and  deputy  sheriff 
were  deceived,  as  to  the  locality  of  the  property,  by  the  repre- 
sentations of  the  defendant ;  in  consequence  of  which  the  plain- 
tiff bid  $800  for  it,  when  it  was  not  worth  more  than  $150 ;  it 
was  struck  off  to  him,  and  on  motion  a  resale  was  ordered. 
There  are  other  cases,  no  doubt,  in  which  the  court  refused  to 
interfere,  either  on  the  ground  that  junior  judgment-creditors 
had  acquired  rights,  or  that  a  court  of  equity  was  the  proper 
tribunal  to  grant  relief.  But  neither  of  these  grounds  apply 
to  the  present  case.  It  resembles  the  case  of  Mulks  a.  Allen, 
where  the  purchaser  was  deceived  by  the  representations  of  the 
defendant  as  to  the  locality.  Here  the  purchaser  was  deceived, 
to  be  sure,  by  the  misrepresentations  of  the  plaintiff's  attorney ; 
but  the  misrepresentations  were  equally  mischievous  in  the  one 
case  as  in  the  other.  They  induced  the  purchaser  to  do  what 
he  otherwise  would  not  have  done.  The  purchaser  in  Mulks  a. 
Allen  was  not  obliged  to  rely  on  the  misrepresentations  any 
more  than  in  this  case ;  he  could  have  obtained  correct  knowl- 
edge as  to  the  locality  of  the  property  by  further  inquiry ;  but 
still  the  court  relieved  him  from  the  purchase. 

As  to  the  objection  that  the  person  making  this  application 
is  not  a  party  to  the  actions  in  which  the  executions  were  issued^ 
if  it  is  at  all  proper  to  consider  that  objection  now,  I  think  it 
should  not  be  sustained.  Parties,  other  than  parties  to  suits, 
are  frequently  allowed  to  address  themselves  to  the  equitable 
consideration  of  courts  of  law ;  as,  for  instance,  judgment-cred- 
itors in  other  actions  against  the  same  defendants,  on  motions 
to  set  aside  fraudulent  judgments.  Besides,  in  analogy  to  ap- 
plications like  the  present,  in  foreclosure  and  partition  suits  in 
courts  of  equity,  there  is  no  reason  why  a  person,  not  a  party- 
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on  the  record,  addressing  the  equitable  summary  jurisdiction 
of  a  court  of  law,  should  not  obtain  the  relief  to  which  he 
would  be  entitled  if  he  was  a  party. 

The  order  of  the  special  term  should  be  affirmed,  with  costs. 

BARNARD,  J.,  concurred. 
INGRAHAM,  P.  J.,  dissented. 


OETEES  a.  GROUPE. 

New  York  Superior  Court;  General  Term,  November,  1862. 
APPEAL. — PROCEEDINGS  WHERE  NO  CASE  is  MADE. 

Where,  on  an  appeal  being  taken,  no  case  is  made  or  served,  the  respondent  may, 
upon  the  cause  being  regularly  called  on  the  calendar,  and  the  appellant  being 
in  default,  take  a  judgment  of  affirmance.  He  is  not  bound  to  move  to  dismiss 
the  appeal,  or  to  strike  it  from  the  calendar. 

Motion  to  set  aside  a  judgment  of  affirmance  taken  by  de- 
fault. 

The  appellant  had  never  served  any  case,  nor  obtained  any 
extension  of  time  to  do  so,  although  the  time  allowed  for  that 
purpose  had  long  since  passed.  The  respondent  noticed  the  ap- 
peal for  argument,  pnt  it  on  the  calendar,  and,  the  appellant 
not  appearing  when  the  cause  was  called,  the  respondent  took 
a  judgment  of  affirmance  by  default. 

W.  D.  Craft,  for  the  appellant. — This  judgment  is  irregular. 
The  appeal  was  not  ready  for  argument  until  the  case  was  set- 
tled, and  the  respondent's  only  remedy,  in  case  of  delay  in  pre- 
paring the  case,  was,  by  motion,  on  notice,  to  dismiss  the  ap- 
peal. 

Qeo.  F.  Steinbrenner,  for  the  respondent. — The  cause  came 
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up  before  the  court,  in  the  absence  of  a  case,  upon  the  whole 
evidence,  and,  in  that  shape,  presents  no  ground  for  reversal. 
We  were  entitled  to  waive  the  want  of  a  case,  and,  no  one  ap- 
pearing to  oppose,  we  had  a  right  to  an  affirmance. 

BY  THE  COURT.* — BOSWOKTH,  Ch.  J.  (orally). — In  this  case  a 
judgment  of  affirmance  was  taken  by  default,  which  the  appel- 
lant moves  to  set  aside  as  irregular,  on  the  ground  that  no  case 
had  been  prepared  or  served,  and  that,  therefore,  the  appeal 
was  not  ready  for  any  decision.  In  support  of  this  view  he 
cites  Rule  42  of  the  Supreme  Court,  allowing  the  respondent, 
in  such  case,  to  move  for  a  dismissal  of  the  appeal.  This 
remedy  is  not,  we  think,  exclusive.  The  appellant  alone  was 
in  fault  for  not  having  prepared  the  papers,  and  we  think  that 
the  respondent  was  entitled  to  disregard  the  fact,  and,  upon  the 
appellant's  default,  to  take  a  j  udgment  of  affirmance. 

Motion  denied,  with  $5  costs,  and  with  liberty  to  renew  on 
other  grounds. 


STATE  OF  INDIANA  a.  WORAM. 

.  •  I  j  i  i 

Supreme  Court,  First  District;  At  Chambers,  March,  1862. 

MOTION  TO  SET  ASIDE  DISCONTINUANCE. — BANKRUPT  DISCHARGE. 
— FRAUD. — LAPSE  OF  TIME. — LACHES. — DEATH  OF  WITNESSES. 


On  motion  to  set  aside  a  discontinuance,  entered  by  consent  eighteen  years  be- 
fore, after  a  plea  of  discharge  in  bankruptcy  ; — Hdd,  that  the  motion  must  be 
denied.  1.  In  analogy  to  the  Statute  of  Limitations,  on  account  of  the  great 
lapse  of  time.  2.  For  want  of  due  diligence  in  ascertaining  the  facts  on  which 
plaintiffs  could  rely  to  defeat  the  discharge.  3.  Because  nearly  all  the  material 
witnesses  for  the  defendant  were  dead  since  the  discontinuance. 

Motion  to  set  aside  a  discontinuance. 


*  Present,  BOSWORTH,  Ch.  J.,  MONCBIKF,  ROBBETSON,  WHITE,  BABBOUR,  and  Mo- 
NBLL,  JJ. 


NEW  YORK. 


State  of  Indiana  a,  Woram. 


This  action  was  brought  by  the  State  of  Indiana  against 
William  Woram,  Edw.  Y.  Haughwout,  William  A.  Swain, 
John  H.  Smith,  Jacob  Bodine,  John  Totten,  Sen.,  and  Richard 
D.  Little,  to  set  aside  certain  conveyances  by  Haughwout  of 
real  estate,  in  Richmond  county.  The  other  facts  are  suffi- 
ciently stated  in  the  opinion. 

John  M.  Bucking  ham,  for  the  motion. 
Hull  &  Conable,  opposed. 

INGRAHAM,  P.  J. — This  action  was  brought  in  1842.  In  1843 
the  defendant  was  discharged  under  the  Bankrupt  Act.  After 
such  discharge,  the  same  was  set  up  by  plea,  and  the  plaintiffs 
entered  a  nolle  prosequi  as  to  these  defendants  in  the  year  1844. 
Nothing  has  been  done  from  that  time  to  the  making  of  this 
motion  in  the  action.  The  plaintiffs  now  move  to  set  aside  such 
discontinuance,  and  to  permit  them  to  come  in  and  set  up  vari- 
ous matters  against  the  validity  of  the  bankrupt  proceedings, 
and  to  prosecute  the  action  against  the  defendants  so  dis- 
charged. 

Most  of  the  supposed  acts  of  fraud  are  so  explained  by  the 
affidavits  as  to  satisfy  me  that  they  are  rather  matters  of  ima- 
gination than  of  reality.  No  doubt,  on  the  documentary  evi- 
dence, one  might  be  led  to  suppose  that  the  conveyances  were 
intended  as  a  cover  for  the  use  of  the  debtor,  but  after  an  ex- 
amination of  these  affidavits,  I  am  led  to  doubt  whether  any 
such  intent  ever  existed.  I  do  not,  however,  deem  it  necessary 
to  examine  each  of  these  charges  in  detail.  There  are  other 
motives  which  must,  I  think,  control  in  the  disposition  of  this 
case. 

1st.  I  think  the  lapse  of  time  is  so  great,  that  such  a  motion, 
under  ordinary  circumstances,  ought  not  to  be  granted.  The 
law  wisely  sets  a  limit  to  the  time  within  which  actions  can  be 
prosecuted.  That  time  has,  in  the  present  case,  extended  far 
beyond  the  limit  prescribed  by  law.  If  this  action  had  not 
been  commenced,  the  lapse  of  time  would  long  ere  this  have 
been  a  bar  to  any  prosecution.  The  plaintiffs  should  not  be 
aided  in  doing  what,  under  other  circumstances,  the  law  would 
not  allow. 

2d.  The  plaintiffs  do  not  show  due  diligence  on  their  part. 
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The  documentary  evidence  was  all  in  existence  when  the  dis- 
continuance was  entered.  A  proper  examination  of  the  pacers 
at  the  time  would  have  shown  the  material  facts  now  relied 
on,  or  sufficient  to  have  put  them  on  inquiry.  Instead  of  that, 
they  permitted  the  bankrupt  proceedings  to  progress  to  com- 
pletion, without  opposition,  and  without  examination ;  and  after 
the  discharge  was  pleaded,  and  after  having  waited  a  year  after 
the  discharge,  they  voluntarily  discontinued  the  action  as  to 
these  defendants.  They  have  not  used  due  diligence  in  the 
first  instance,  and  it  is  now  too  late  for  them  to  ask  to  be  re- 
lieved from  the  consequences  of  their  own  laches. 

3d.  Another  reason  why  this  motion  should  not  be  granted 
is,  that  all,  or  nearly  all,  of  the  persons  who  are  charged  to  have 
been  participators  in  the  frauds,  are  dead ;  and  by  the  delay,  and 
by  the  acts  of  the  plaintiffs  in  the  discontinuance,  the  defend- 
ants are  deprived  of  the  persons  who  alone  could  give  the  ne- 
cessary explanations  of  the  transactions  charged  to  be  fraudu- 
lent. 

There  are  other  reasons  which  might  be  mentioned  why  the 
motion  now  made  should  not  be  granted.  Those  above  refer- 
red to  are,  in  my  judgment,  amply  sufficient  to  warrant  the 
denial  of  the  motion.  « 

Motion  denied. 


SMITH  a.  DOUGLASS. 

New  York  Common  Pleas  j  At  Chambers,  Aug.,  1862. 

INCONSISTENT  CAUSES  OF  ACTION. — COMPELLING  PLAINTIFF  TO 

ELECT. 

The  court  will  not  compel  a  party  to  elect  between  several  causes  of  action  prop- 
erly pleaded,  although  it  appears  probable  that  on  the  trial  but  one  cause  of 
action  will  be  presented  by  the  pleader. 

Motion  to  compel  the  plaintiff  to  elect  between  the  several 
counts  of  his  complaint. 


NEW  YORK.  267 


Smith  a.  Douglass. 


This  action  was  brought  by  William  E.  Smith  against  Benja- 
min Douglass  and  Robert  G.  Dun,  to  recover  the  sum  of 
$10,000.  The  complaint,  by  way  of  preamble,  set  out  an  agree- 
ment in  writing,  by  which  the  defendants  employed  the  plain- 
tiff as  clerk  for  the  term  of  five  years  from  the  loth  day  of 
April,  1857,  at  a  salary  of  $600  for  the  first  year,  with  an  in- 
crease of  $100  for  each  year  succeeding.  The  plaintiff  was  to 
devote  his  entire  time  to  the  service  of  the  defendants,  under 
their  direction  and  control,  during  the  life  of  the  agreement, 
but  was  to  receive  an  extra  compensation  at  the  rate  of  twenty 
cents  an  hour  for  such  work  as  he  should,  during  the  first  two 
years  of  his  employment,  perform  outside  of  the  regular  busi- 
ness hours.  Defendants  were  at  liberty  to  terminate  the  agree- 
ment upon  a  notice  of  ten  days. 

The  complaint  then  set  forth  seven  causes  of  action,  as  fol- 
lows : 

1.  That  under  the  written  agreement  in  question  plaintiff 
served  defendants  from  April  15,  1857,  till  the  expiration  of 
the  five  years  named  in  the  agreement,  on  account  of  which 
defendants  were  indebted  to  him  in  the  sum  of  three  thousand 
dollars,  with  interest,  exclusive  of  all  other  causes  of  action  in 
the  complaint. 

2.  That  plaintiff  worked  extra  hours  beyond  those  named  in 
the  agreement,  from  April  15,  1857,  till  April  15,  1859,  at  de- 
fendants' request,  for  which  "  defendants  in  and  by  said  con- 
tract" agreed  to  pay  plaintiff  at  the  rate  of  twenty  cents  per 
hour,  for  which  defendants  were  indebted  in  the  further  sum  of 
three  thousand  dollars  and  interest,  which  sum  complaint  said 
"  is  not  contained  in  any  other  count  or  cause  of  action." 

3.  Plaintiff  within  the  two  years  last  named  "  did  and  per- 
formed work,  labor,  and  services,  not  contemplated  in  the 
agreement,"  for  which  defendants  agreed  to  pay  what  they  were 
reasonably  worth — and  they  were  worth  the  sum  of  three  thou- 
sand dollars  and  interest. 

4.  Plaintiff  returns  to  the  agreement,  and  says  that  from 
April  15, 1857,  to  about  August  15, 1859,  he  served  faithfully 

under  the  agreement,  when  defendants  without  cause,  or  giving 
the  ten  days'  notice  named  in  the  agreement,  discharged  him, 
expelled  him  from  their  oifice,  and  would  not  permit  him  to 
serve  them.  That  plaintiff  was  always  ready  and  willing,  and 
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offered  to  serve;  and  that  during  the  remainder  of  the  five 
years  he  was  without  employment  except  occasional,  and  that 
he  was  damaged  by  such  acts  of  defendants  to  the  amount  of 
ten  thousand  dollars. 

5.  That  defendants  were  indebted  to  plaintiff  in  the  sum  of 
jvve  thousand  dollars  for  services  rendered  by  him  to  and  for 
them  from  April  15,  1857,  to  April  15,  1859  ;  then  said  the 
complaint,  "  which  said  sum  of  three  thousand  dollars  has  never 
been  paid,"  but  still  remains  due  and  owing  with  interest, 
"  which  is  to  the  damage  of  plaintiff  of  ten  thousand  dollars." 

6.  That  within  those  two  years  named,  plaintiff  performed 
work,  labor,  and  services  which  were  reasonably  worth  the 
sum  of  ten  thousand  dollars,  but  which  is  wholly  due  and  un- 
paid, with  interest,  to  his  damage  ten  thousand  dollars. 

7.  That  defendants  were  indebted  to  him  in  the  sum  of  three 
thousand   dollars  for  the  interest  legally  accruing  upon -the 
several  causes  of  action  set  forth,  which  has  never  been  paid, 
and  which  is  to  plaintiff's  damage,  $3,000. 

On  the  complaint  and  an  affidavit  of  the  defendants  that  the 
written  agreement  set  out  in  the  complaint  was  the  only  con- 
tract ever  made  by  the  parties,  defendants  moved  to  compel 
the  plaintiff  to  elect  between  his  causes  of  action. 

George  W.  Parsons,  for  the  motion. — I.  It  is  manifest,  both 
from  the  complaint  itself,  and  the  affidavit  of  defendant  Dun, 
that  there  is  really  but  a  single  ground  of  action  embraced  in 
the  complaint.  And  the  ingenuity  exercised  in  the  use  of  forms 
of  expression  in  multiplying  counts,  is  only  an  evasion  of  the 
plain  and  well-settled  rules  of  pleading. 

II.  Plaintiff's  counsel  has  had  experience  in  settling  the  prac- 
tice or  form  of  pleading  in  such  cases.     One  of  the  prominent 
cases  is  Lackey  a.  Yanderbilt  (10  How.  Pr.,  155).    STRONG,  J., 
there  delivered  an  able  opinion,  which  conforms  substantially 
to  the  other  leading  cases.     (See  Duning  a.  Thomas,  11  How. 
Pr.,  281 ;  Churchill  a.  Churchill,  9  /&.,  552 ;  Cheney  a.  Fish, 
22  75.,  237.)    The  last  published  experience  of  plaintiff's  counsel 
in  this  department  of  pleading  is  in  the  case  of  Fern  a.  Yan- 
derbilt (13  Abbotts'  Pr.,  72). 

III.  The  doctrine  of  the  Code  is  forcibly  stated  by  Mr.  Jus- 
tice Strong  in  Lackey  a.  Yanderbilt  (10  How.  Pr.,  155),  that 
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"  there  can  be  but  one  substantially  true  statement  of  a  single 
cause  of  action,  and  the  practice  of  setting  it  forth  in  different 
counts  is  necessarily  abolished.  A  mere  formal  variation  is 
unnecessary,  while  a  substantial  one  would  involve  contradic- 
tion, and  one  must  be  false."  1.  This  is  eminently  true  of  this 
case.  All  these  causes  of  action  cannot  be  true.  There  can 
be  but  one  truthfully  stated,  which  is  the  claim  for  regular  and 
extra  services,  both  of  which  are  provided  for  in  the  agreement. 
2.  There  is  nothing  in  the  agreement  inconsistent  with  plain- 
tiff's rendering  legal  services  for  them  while  serving  as  a  clerk 
with  no  defined  duties.  And  the  complaint  does  not  aver  that 
such  services  were  extra  or  more  valuable  than  any  specified 
services  agreed  to  be  rendered.  3.  The  falsity  and  inconsist- 
ency of  the  averments  appear  from  the  fact  that  the  summons 
claims  to  recover  for  a  gross  sum  of  ten  thousand  dollars,  while 
the  claims  in  the  seven  counts  sum  up  at  about  $44,000. 

IV.  Even  if  the  rule  laid  down  in  the  above  cases  be  not 
followed,  it  is  submitted  that  there  is  no  rule  of  pleading  under 
the  Code  which  would  allow  of  more  than  two  counts  in  this 
complaint,  viz. :  one  for  services  rendered  under  the  agree- 
ment, and  one  for  a  breach  of  the  agreement,  or  for  services 
offered  and  refused. 

Peter  T.  Cutter,  opposed. — I.  To  determine  whether  the 
plaintiff  should  be  compelled  to  elect,  the  complaint  alone 
should  be  looked  to. 

II.  The  motion  is  not  to  strike  out  the  pleading  as  a  sham,  bnt 
to  compel  the  plaintiff  to  elect  between  several  counts,  stating 
on  their  face  a  good  cause  of  action  ;  such  a  practice,  once  in- 
augurated and  duly  encouraged,  would  multiply  the  business 
of  the  special  term  tenfold. 

III.  It  may  be  said  that  the  first  count,  averring  performance 
by  the  plaintiff  of  a  contract  for  work,  labor,  and  services,  is 
inconsistent  with  the  subsequent  counts,  admitting  that  the  de- 
fendants discharged  and  dismissed  the  plaintiff  before  the  term 
for  which  he  was  originally  employed  had  expired.     1.  Not  at 
all.     The  plaintiff,  under  his  first  count,  desires  to  present  a 
claim  for  the  entire  sum,  payable  according  to  the  contract,  on 
the  ground  that  he  has  performed,  or  been  prevented  by  the 
defendants  from  performing  (and  that  is  in  the  law  equivalent 
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to  performance),  the  terms  of  the  contract.  2.  The  fourth 
count  is  inserted  for  greater  caution,  in  case  of  failure  under 
the  first  count. 

IV.  The  2d  count  is  for  extra  services  as  provided  for  by  the 
contract ;  the  third  count  is  for  extra  work  not  contemplated  by 
the  contract ;  the  5th  count  for  professional  services  as  attorney 
and  counsellor.     This  count  was  held  to  be  good  in  Beekman 
a.  Platner  (15  Barb.,  550) ;  6th,  quantum  meruit;  7th  count  is 
for  interest.     These  causes  of  action  are,  upon  the  stating  of 
them  (and  they  must  be  tried  upon  the  pleading  alone  and  not 
by  affidavit),  for  separate  and  distinct  causes  of  action  ;  it  does 
not  appear  on  the  face  of  the  complaint  that  the  services  for 
which  a  recovery  is  sought,  are  the  same,  except,  perhaps,  the 
services  mentioned  in  the  1st  and  the  4th  counts,  and  as  to  those, 
the  reason  that  the  plaintiffs  services  being  continuous,  and  for 
the  same  sureties,  although  of  various  descriptions;  and  in  sev- 
eral different  capacities,  he  could  not  split  it  up  into  different 
actions,  but  must  sue  for  the  whole  in  one  action.     (8  Wend., 
492  ;  13  Ib.,  557,  644.)     It  was  not  necessary  to  state  an  ac- 
count in  the  complaint.     (Beekman  a.  Platner,  15  JBarb.,  550.) 

V.  Such  novel  experiments  in  practice,  however  exalted  an 
opinion  it  may  furnish  us  of  the  ingenuity  and  artistic  skill  of 
counsel,  their  learning  in  pleading  as  well  as  address  in  pre- 
senting all  these  to  the  court,  as  a  matter  of  practical  experience, 
such  motions  do  not,  on  the  whole,  with  all  their  valuable  les- 
sons, compensate  us  for  the  time  and  labor  lost  in  opposing 
them.     This  one,  it  is  respectfully  submitted,  should  be  denied, 
with  costs. 

YI.  The  object  of  inserting  the  various  counts  in  this  com- 
plaint, is  apparent.  It  is  to  avoid  the  objection  of  variance  be- 
tween the  declaration  and  the  proof.  Now  the  allegation  of 
performance  is  sustained  by  evidence,  which  will  show  that  a 
waiver  of  performance  was  made  by  the  party  who  had  the 
right  to  claim  it.  The  defendants,  when  they  dismissed  and  ex- 
pelled the  plaintiff,  waived  performance.  But  the  plaintiff  did 
perform  in  part,  in  so  far  as  he  was  allowed  by  the  defendants 
to  perform,  and  it  will  be  for  the  judge,  at  the  trial,  to  deter- 
mine which  count  is  sustained  by  the  proof. 

HILTON,  J. — Although  I  think  it  quite  probable  that  the  plain- 
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tiff,  at  the  trial,  will  present  but  one  cause  of  action,  yet,  I 
do  not  perceive  that  because  of  that  probability  I  would  be 
justified  in  striking  out  several  distinct  causes  which  are  prop- 
erly alleged  in  his  complaint. 

It  seems  to  me,  that  granting  the  present  motion  would  be  in 
effect  determining  before  trial,  and  upon  mere  suspicion,  that 
the  plaintiff  has  not  certain  causes  of  action  against  the  defend- 
ant, notwithstanding  those  causes  have  been  averred  in  the 
forms  recognized  as  sufficient  in  pleading. 

Motion  denied.     Costs  to  abide  event. 


CADWELL  a.  MANNING. 

Supreme  Court,  First  District;  At  Chambers,  November,  1862. 
PRACTICE  IN  OBTAINING  SECURITY  FOR  COSTS. 

To  obtain  security  for  costs,  the  defendant  should  procure  an  order  exparte,  direct- 
ing security  to  be  filed  within  twenty  days,  or,  on  failure,  to  show  cause  on  the 
first  motion-day  thereafter  why  security  should  not  be  filed,  with  a  stay  of  pro- 
ceedings. In  case  security  is  not  filed,  and  defendant's  motion  is  granted,  a 
peremptory  order,  operating  as  a  stay  of  proceedings,  will  be  allowed.  Then, 
if  security  is  not  filed  within  a  reasonable  time,  a  motion  to  dismiss  the  com- 
plaint will  be  granted. 

Motion  to  dismiss  complaint  for  failure  to  file  security  for 

costs. 

This  action  was  brought  by  George  Cadwell  against  Stille 
Manning,  Samuel  F.  Righter,  and  Jar  vis  Gwinn,  on  an  indorse- 
ment for  $1,295.74.  Manning  and  Gwinn  obtained  an  order 
for  the  plaintiff,  a  non-resident,  to  file  security  for  costs  within 
twenty  days,  or  show  cause,  on  August  7th,  1862,  why  the  com- 
plaint should  not  be  dismissed.  The  plaintiff  failed  to  furnish 
the  security,  and  the  motion  to  dismiss  was  brought  to  a  hearing. 

Frederick  G.  JSurnham,  for  the  motion. 
Ira  D.  Warren,  opposed. 
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BARNARD,  J. — Prior  to  the  Code,  the  established  practice  to 
be  pursued,  when  it  was  desired  to  obtain  security  for  costs,  was 
either  to  obtain  a  chamber  order  ex  parte,  directing  security  to 
be  filed  within  twenty  days,  and  in  the  event  of  security  not 
being  filed  within  twenty  days,  then  requiring  cause  to  be 
shown  at  the  first  special  term  to  be  held  after  the  expiration 
of  said  twenty  days,  why  security  should  not  be  filed,  which 
order  contained  a  stay  of  proceedings.  On  the  return -day  of  the 
order,  if  the  security  had  not  been  previously  filed,  the  motion 
for  security  was  heard,  pursuant  to  the  alternative  of  the  order 
to  show  cause.  If  the  motion  was  granted,  a  peremptory  order 
to  file  security  was  made.  This  order  operated  as  a  stay  of 
proceedings. 

.  If  security  was  not  filed  within  a  reasonable  time,  pursuant 
to  the  peremptory  order,  a  motion  was  made  for  judgment  of 
nonpros.,  or  the  party  desiring  security  might  apply  in  the  first 
instance  to  the  court,  on  notice  to  the  opposite  party,  in  which 
event,  if  the  motion  was  granted,  a  peremptory  order  to  file 
security  was  made  in  the  first  instance. 

The  proceedings  in  case  of  not  filing  security,  pursuant  to  the 
peremptory  order,  was  then,  by  a  motion,  for  a  nonpros. 

There  is  no  enactment,  either  of  the  Code  or  otherwise, 
changing  the  practice. 

In  this  case  the  order  is  a  chamber  order  without  notice,  and 
is  a  peremptory  order  to  file  security ;  and  in  default  thereof, 
to  show  cause  why  the  complaint  should  not  be  dismissed. 

This  motion  cannot  be  granted  without  introducing  a  new 
course  of  practice. 

Motion  denied,  without  prejudice  to  defendants'  making  a 
further  application  for  security  in  a  different  manner. 
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SALTERS  a.  RALPH. 
Supreme  Court,  first  District;  General  Term,  Dec.,  1862. 

COSTS  OF  PREVIOUS  SUIT. — STAY   OF  PROCEEDINGS. — LIQUIDATED 
DAMAGES. — FORM  OF  SUMMONS. 

It  seems  that  a  motion  to  stay  proceedings  until  the  costs  of  a  previous  action  for 
the  same  cause  are  paid,  cannot  be  heard  after  judgment. 

But  the  court  may  entertain  such  motion  along  with  a  motion  to  vacate  the 
judgment  for  irregularity,  and  on  granting  the  latter  decide  the  motion  for  stay. 

The  summons  in  an  action  to  recover  unliquidated  damages  for  breach  of  a  con- 
tract should  follow  subd.  2  of  section  129  of  the  Code. 

A  provision  in  an  agreement  that  for  its  breach  the  party  shall  "  forfeit"  a  fixed 
sum,  implies  a  penalty,  not  liquidated  damages. 

Appeal  from  two  orders. 

This  action  was  brought  by  Benjamin  Salters,  Jr.,  and  David 
Porter  Lord,  against  Edward  Ralph,  Jr.,  to  recover  damages 
for  a  failure  to  perform  a  contract.  The  defendant  agreed  to 
purchase  a  mortgage  on  machinery  and  to  pay  for  it  $1,500  on 
May  15th,  1861 ;  also,  if  all  the  machinery  covered  by  the 
mortgage  was  not  needed,  it  was,  together  with  all  belting 
and  shafting  not  needed,  to  be  given  up  to  plaintiffs,  and  that  if 
the  defendant  should  fail  to  perform  the  agreement  he  should 
forfeit  $250.  The  summons  was  in  the  form  prescribed  by  sub- 
division 1  of  section  129  of  the  Code.  The  defendant  moved 
to  stay  proceedings  till  the  costs  of  a  previous  action  for  the 
same  cause,  which  had  been  dismissed  by  default,  were  paid. 
On  failure  to  answer,  plaintiff  entered  judgment  for  $250  and 
interest.  Defendant  moved  to  set  aside  the  judgment  for  irreg- 
ularity and  for  leave  to  defend.  Both  motions  were  heard 
together  and  granted.  The  plaintiffs  appealed.  The  other  facts 
sufficiently  appear  from  the  opinion. 

Wm.  Henry  Forman,  for  the  appellants. — I.  Applications  to 
stay  proceedings  until  payment  of  costs  in  a  former  suit  must 
be  made  pending  the  litigation.  (Cuyler  a.  Vanderwerk,  1  Johns. 
Cas.,  247  ;  Marsh  a.  Eastman,  3  Cow.,  58.) 
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n.  Such  applications  are  granted  on  the  ground  that  the 
second  suit  is  vexatious.  This  case  is  within  Lawrence  a. 
Dickenson  (2  Cow.,  580). 

III.  The  judgment  is  regular.  (Clement  a.  Cash,  21  N.  Y., 
253 ;  Bagley  a.  Peddie,  16  lb.,  469  ;  Cotheal  a.  Talmage,  9  lb., 
551.) 

Daniel  T.  Walden,  for  the  respondent. — I.  A  stay  of  proceed- 
ings on  the  part  of  the  plaintiffs  in  a  second  action,  will  be 
ordered  until  all  the  costs  of  the  first  suit  for  the  same  cause  are 
paid.  And  also  the  costs  of  the  motion  to  stay.  (Edwards  a. 
Ninth  Av.  R.  R.  Co.,  22  How.  Pr.,  444;  Exp.  Stone,  3  Cow., 
380  ;  Cuyler  a.  Yanderwerk,  1  Johns.  Gas.,  247  ;  Jackson  a. 
Carpenter,  3  Cow.,  22  ;  Taylor  a.  Vandervoort,  9  Wend.,  449  ; 
Perkins  a.  Hinman,  19  Johns.,  237 ;  Kentesh  a.  Tatham,  6 
Hill,  372 ;  Dresser  a.  Brooks,  5  How.  Pr.,  75.) 

IE.  This  was  not  liquidated  damages — it  is  not  declared  to  be 
— but  is  a  penalty  ;  inasmuch  as  the  damages  for  failure  to  per- 
form are  not  uncertain  or  indefinite,  the  sum  fixed  must  be  con- 
sidered as  a  penalty ;  and  not  as  liquidated  damages.  (Richards 
a.  Edick,  17  Barb.,  260  ;  Jackson  a.  Baker,  2  Edw.,  471  ;  Bag- 
ley  a.  Peddie,  16  N.  T.,  469  ;  Kemble  a.  Fanen,  6  Bing.,  141 ; 
Leg.  on  Dam.,  1  ed.,  429  ;  Hoog  a.  McGinnis,  22  Wend.,  163.) 
The  word  "  forfeit"  is  used,  which  designates  a  penalty.  (Rich- 
ards a.  Edick,  17  Barb.,  260 ;  Main  a.  King,  10  lb.,  59.) 

HI.  The  judgment  was  entered  irregularly.  An  action  on 
contract  for  the  recovery  of  money  only,  is  an  action  for  the  re- 
covery of  a  definite  sum  of  money  as  such,  without  calling  upon 
the  court  to  ascertain  or  adjudge  any  thing  but  the  existence  or 
the  terms  of  the  contract  by  which  it  accrued,  therefore  an  ac- 
tion to  recover  amounts  unliquidated,  requiring  proof  other  than 
the  contract,  is  not  an  action  on  contract  for  the  recovery  of 
money  only.  (Turtle  a.  Smith,  6  Abbotts'  Pr.,  329 ;  S.  C.,  14 
How.  Pr.,  395 ;  West  a.  Brewster,  1  Duer,  647 ;  Hyde  Park  a. 
Teller,  8  How.  Pr.,  504.)  For  this  reason  an  action  to  recover 
unliquidated  damages  has  never  been  considered  within  this 
section.  (Coden  a.  Drew,  3  Duer,  654 ;  Johnson  a.  Paul,  14 
How.  Pr.,  454 ;  S.  C.,  6  Abbotts1  Pr.,  355,  note  ;  Tuttle  a.  Smith, 
6  Abbotts'  Pr.,  329 ;  S.  C.,  14  How.  Pr.,  395.) 
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BY  THE  COURT.* — BARNARD,  J. — The  two  motions  on  which 
the  orders  appealed  from  were  made  were  heard  together  in  the 
court  below.  The  motion  for  a  stay  of  proceedings  was  noticed 
before  the  judgment  was  entered. 

Upon  the  hearing  of  this  motion,  plaintiff  interposed  the  fact 
of  his  having  obtained  judgment  as  a  bar ;  defendant  answered 
to  this  that  the  judgment  was  irregular,  and  that  he  had  a  mo- 
tion then  on  the  calendar  to  set  it  aside  for  irregularity. 

The  judge  heard  the  motions  together,  and  rendered  his  de- 
cision, setting  the  judgment  aside  for  irregularity,  and  staying 
the  proceedings.  There  is  no  objection  to  this  course. 

The  judge  having  set  aside  the  judgment  for  irregularity,  the 
action  was  then  pending,  and  formed  no  obstacle  to  granting  the 
motion  for  a  stay.  The  judge  might  have  directed  the  motion 
to  vacate  the  judgment  to  be  heard  first,  and  adjourned  the 
motion  for  a  stay  over  until  his  decision ;  and  then,  having  set 
aside  the  judgment,  it  would  have  formed  no  obstacle  to  the 
motion  for  a  stay. 

Instead  of  taking  this  course,  he  heard  both  motions  together, 
and  having  heard  both,  and  having  become  possessed  of  all  the 
facts,  he  was  at  liberty  to  decide,  and  was  correct  in  deciding 
the  motions  in  the  same  manner  as  if  he  had  first  set  aside  the 
judgment  before  hearing  the  other  motion.  The  judgment  be- 
ing out  of  the  way,  the  stay  was  properly  granted  under  the 
circumstances.  From  this  it  results  that  if  the  judge  was  cor- 
rect in  setting  aside  the  judgment  for  irregularity,  both  orders 
should  be  affirmed.  If  he  was  in  error  in  setting  it  aside,  both 
orders  should  be  reversed,  as  on  the  ground  of  favor  the  judg- 
ment should  not  have  been  vacated,  and  terms  should  have  been 
imposed  on  granting  permission  to  answer. 

It  is  now  to  be  considered  whether  the  judgment  was  irregn- 
lar.  This  case  is  distinguishable  from  Clement  a.  Cash  (21  N". 
Y.,  253) ;  Bagley  a.  Peddie  (16  /£.,  469) ;  Cotheal  a.  Talmage 
(9  7i.,  551).  In  all  those  cases  the  clauses  relied  on  expressed 
in  clear  and  unmistakable  terms  and  words,  that  the  sum  was 
agreed  on  between  the  parties  as  ascertained  and  liquidated 
damages.  Those  cases  proceed  on  the  ground  that  the  language 
employed  showed  that  the  parties,  at  the  time  of  entering  into 

*  Present,  INGRAHAM,  P.  J  ,  LBONARD  and  BARITABD,  JJ. 
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the  contract,  had  estimated  the  damages  to  result  from  a  breach 
of  the  agreement,  and  had  settled  on  the  amount  thereof  to  be 
paid.  In  this  case  there  is  no  such  agreement.  The  stipula- 
tion here  is  for  a  forfeiture.  If  this  is  to  be  deemed  stipulated 
damages,  then  there  has  certainly  been  a  great  revulsion  in  the 
law  on  this  subject ;  for,  instead  of  its  being  any  longer  diffi- 
cult to  frame  a  clause  which  shall  have  the  effect  of  liquidating 
damages,  it  will  have  become  difficult  to  frame  a  clause  which 
shall  not  have  that  effect.  In  Bagley  a.  Peddie,  it  is  laid  down 
as  one  of  the  rules  for  determining  whether  a  given  clause  li- 
quidates the  damages,  that  "  where  the  word  penalty  is  used,  it 
is  generally  conclusive  against  its  (the  clause)  being  held  liqui- 
dated damages,  however  strong  the  language  of  other  parts  of 
the  instrument  in  favor  of  such  construction."  Now,  the  case 
at  bar  falls  directly  within  this  rule.  True,  the  word  "  penalty" 
is  not  used,  but  the  word  "forfeit,"  which  has  the  same  legal 
effect,  is ;  and  it  is  through  the  single  word  "  forfeit"  only,  that 
plaintiff  can  make  any  claim  whatever  to  the  $250. 

There  is  nothing  in  the  language  of  the  other  parts  of  the  in- 
strument which  in  the  slightest  degree  favors  the  construction 
that  this  sum  was  intended  to  be  agreed  on  as  ascertained  and 
liquidated  damages. 

Having  come  to  the  conclusion  that  this  is  not  a  case  of  li- 
quidated damages,  it  is  clear  that  notice  of  assessment  of  dam 
ages  was  necessary,  and  such  notice  not  having  been  given,  the 
judgment  was  irregular. 

The  permission  to  defendant  to  answer  was,  under  the  cir- 
cumstances, proper. 

Orders  affirmed,  with  $10  costs  of  appeal  on  each  motion. 
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MATTER  OF  MILLER. 

Supreme  Cawrt,  First  District;  At  Chambers,  Dec.,  1862. 
RESIGNATION  OF  TRUSTEE. — CONSENT  OF  PASTIES. — REFERENCE. 

The  court  does  not  accept  the  resignation  of  a  trustee, — t.  g.,  the  committee  of  a 
lunatic, — as  a  matter  of  course.  No  attention  is  paid  to  the  consent  of  parties, 
except  so  far  as  their  views  have  a  bearing  on  the  propriety  of  the  resignation. 
The  proper  practice  is  to  order  a  reference  to  inquire  and  ascertain  the  facts 
and  circumstances  under  which  the  resignation  is  offered. 

Requisites  of  the  order. 

Application  by  the  committee  of  a  lunatic  to  be  discharged 
from  his  office. 

In  April,  1859,  a  committee  of  the  person  and  estate  of  Han- 
nah E.  Miller,  a  lunatic,  was  appointed  by  this  court,  who  im- 
mediately entered  upon  the  discharge  of  his  duties. 

The  entire  estate  of  the  lunatic  consisted  in  an  income  of 
six  hundred  dollars  per  annum,  resulting  from  a  trust  created 
for  that  purpose. 

On  the  7th  July,  1862,  the  daughter  of  the  Innatic  presented 
a  petition  to  this  court  at  special  term,  praying  for  the  removal 
of  the  committee ;  and  an  order  was  made  upon  said  petition 
requiring  the  committee  to  show  cause  why  he  should  not  be 
removed.  The  committee  being  desirous  to  be  relieved,  a 
stipulation  was  entered  into  between  the  counsel  of  the  parties, 
that  the  committee  would  present  a  petition  requesting  to  be 
discharged,  and  praying  the  appointment  of  some  proper  per- 
son in  his  stead,  whereupon  the  proceedings  were  discontinued, 
and  now  the  committee  presented  his  petition  accordingly. 

Lamberson  &  Onderdonk,  for  the  petitioner. 

BARNARD,  J. — The  court  does  not  accept  the  resignation  of 
-a  trustee  as  a  matter  of  course.  It  must  be  satisfied  that  there 
is  some  good  reason  rendering  such  resignation  necessary  or 
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expedient.  The  court  will  therefore  pay  DO  attention  to  any 
agreement  entered  into  between  the  parties  for  the  resignation 
of  a  trustee,  except  so  far  as  the  views  of  the  interested  parties 
may  have  a  bearing  on  the  question  of  the  propriety  of  the  ac- 
ceptance of  a  resignation.  There  must  be  an  order  of  reference 
to  inquire  into,  and  ascertain  the  truth  of  the  matters  alleged  in 
the  petition  by  the  committee. 

The  order  must  require  the  referee  to  ascertain  and  report 
whether  the  resignation  should  be  accepted,  and  as  to  of  what 
date  it  should  be  accepted;  and  if  the  referee  should  be  of 
opinion  that  it  should  be  accepted,  then  to  inquire  and  ascertain 
who  is  a  proper  person  to  be  appointed  committee,  and  whether 
any  security  should  be  required,  and  if  any,  in  what  amount 
and  in  what  form  it  should  be  given,  and  to  inquire  into  and 
ascertain  the  sufficiency  of  the  proposed  sureties  ;  and,  also,  to 
take  and  state  an  account  as  between  the  lunatic  and  the 
present  committee ;  such  account  to  show  the  property  received 
by  the  committee,  the  disposition  thereof,  and  the  claims  of  the 
committee  against  the  lunatic.  The  referee  must  be  authorized 
to  take  proof,  and  pass  on  any  claim  presented  by  the  com- 
mittee which  shall  be  contested  on  behalf  of  the  lunatic.  The 
referee  to  report  the  evidence  taken  by  him,  and  his  conclu- 
sions, and  to  return  a  written  consent  of  the  person  selected  by 
him  to  be  committee  to  act  as  such  committee,  and  the  written  con- 
sent of  the  persons  offered  as  sureties  to  become  such  sureties ; 
— to  the  end,  that  on  the  coming  in  of  the  report,  such  order 
may  be  made  as  to  the  court  shall  seem  meet  and  proper  re- 
specting the  acceptance  of  the  resignation  of  the  present  com- 
mittee, and  the  appointment  of  the  person  nominated  by  the 
referee,  and  respecting  the  payment  over  to  the  new  committee 
of  such  property  of  the  lunatic  as  shall  be  in  the  hands  of  the 
present  committee,  and  of  any  claim  owing  by  the  present  com- 
mittee to  the  lunatic  or  her  estate,  and  respecting  the  payment 
by  the  new  committee  to  the  present  committee,  of  any  sum  due 
by  said  lunatic  or  her  estate  to  the  present  committee. 

Samuel  Jones  is  appointed  referee  for  this  purpose. 
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WARD  a.  SERVOSS. 
Supreme  Court,  First  District;  Special  Term,  February,  1863. 

MARRIED  WOMAN. — CHARGING  SEPARATES  ESTATE. — ASSENT 
OF  HUSBAND. 

Section  8  of  chapter  90  of  Laws  of  1860,  requiring  the  assent  of  the  husband  to 
the  bargain,  sale,  or  conveyance,  by  his  wife,  of  her  separate  estate,  does  not 
apply  to  any  act  of  hers,  by  which  she  creates  simply  a  charge  or  lien  upon 
such  estate. 

Thus,  her  contract  to  pay  a  debt,  charging  the  same  upon  her  separate  estate, 
does  not  require,  under  that  act,  the  assent  of  her  husband. 

Demurrer  to  the  complaint. 

This  action  was  brought  by  Montaigne  Ward  against  L.  H. 
Servoss,  wife  of  Thomas  L.  Servoss,  upon  a  note  for  $425,  in 
which  she  agreed  to  make  the  amount  chargeable  upon  her 
separate  estate.  The  note  was  dated  March,  1862.  The  com- 
plaint alleged  that  the  defendant's  separate  estate  consisted  of 
certain  land,  and  sought  judgment,  specially  charging  it.  The 
defendant  demurred  for  want  of  cause  of  action. 

John  Owen,  in  support  of  the  demurrer,  insisted  that  the 
contract  was  invalid,  for  the  want  of  the  husband's  assent. 
(Laws  of  1860,  ch.  90,  §  3.) 

Matthews  &  Griffm,  opposed. 

CLERKE,  J. — The  3d  section  of  the  act  of  1860  (Laws  of  1860, 
157,  ch.  90),  authorizing  a  married  woman  to  bargain,  sell,  and 
convey  her  real  estate,  does  not  apply  to  any  act  of  hers,  by 
which  she  creates  a  charge  or  lien  on  her  separate  estate. 
Therefore,  the  restriction  contained  in  that  section,  which  says 
that  no  such  conveyance  shall  be  valid  without  the  assent  in 
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writing  of  her  husband,  is  confined  to  what  may  be  deemed 
strictly  a  transference  of  her  estate.  Specifically  charging  her 
estate  is  entirely  a  different  thing  from  conveying  or  transfer- 
ring it ;  and  her  right  to  do  the  former  continued  as  it  had  ex- 
isted before  the  act. 

The  demurrer  must  be  overruled,  with  liberty  to  answer  in 
ten  days,  on  payment  of  costs  of  demurrer. 


SCOTT  a.  PILKINGTON. 
Supreme  Court,  First  District ;  General  Term,  June,  1861. 

INACCURATE  CONCLUSIONS  OF  LAW. — PROMISE  FOR  BENEFIT  OF 
THIRD  PARTY. — ACCEPTANCE. — FORM  OF  COMPLAINT. — LEX 
LOCI  CONTRACTUS. 


A  judgment  which  is  proper  upon  the  facts  found  by  the  court  /or  referee,  should 
not  be  reversed  for  the  reason  that  conclusions  of  law  on  which  the  judgment 
was  rendered  are  inaccurate. 

Where  a  promise  is  made  to  one  party  for  the  benefit  of  another,  the  latter, 
though  a  stranger  to  the  contract,  may  recover  in  a  suit  directly  against  the 
promisor,  and  founded  on  the  promise. 

P.  left  with  F.  a  letter  promising  to  protect  and  honor  bills  of  exchange  drawn 
by  F.  ;  the  letter  was  intended  to  be  shown  to  purchasers  of  such  bills. 

Held,  that  P.,  on  a  failure  to  accept,  was  liable  to  a  third  party  who  had 
purchased  bills  drawn  pursuant  to  P.'s  letter. 

Under  the  Code  no  trouble  arises  as  to  the  form  of  an  action,  whether  on  the 
case  or  directly  on  contract.  If  the  facts  stated  in  the  complaint  give  a  right 
of  action,  the  plaintiff  may  recover  on  that  complaint. 

The  statute  (1  Rev.  Slot.,  768,  §§  8-10), — making  a  promise  in  writing  to  accept  a 
bill  of  exchange,  an  actual  acceptance  in  favor  of  those  who,  on  the  faith  of 
such  promise,  hare  drawn  or  negotiated  such  bill, — does  not  take  away  the  com- 
mon-law remedy  to  which  the  facts  of  any  particular  case  may  entitle  a 
party. 

Such  a  promise  made  here,  though  to  be  performed  in  England,  is  to  be  gov- 
erned in  its  obligations  and  interpretation  by  the  laws  of  this  State. 

Appeal  from  a  judgment. 
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This  action  was  brought  by  William  B.  Scott,  Robert  H. 
Thorn,  and  Richard  C.  W.  Moore,  against  John  and  Daniel 
Pilkington,  to  recover  the  amount  of  three  bills  of  exchange 
for  one  thousand  pounds  sterling  each,  drawn  by  Fleming  & 
Alden  upon  the  defendants,  and  purchased  by  plaintiffs,  but 
which  defendants  refused  to  accept.  The  defendants,  in  Feb- 
ruary, 1856,  delivered  to  Fleming  &  Alden  the  following 
letter : 

"NEW  YOKK,  16th  February,  1856. 
"  Messrs.  FLEMING  &  ALDEN, 

"  94  Wall-street,  New  York  : 

"  GENTLEMEN, — In  reply  to  your  communication  made  to  me 
this  morning,  respecting  your  drawing  exchanges  upon  us,  I 
would  state,  that  you  have  our  authority  to  do  so,  and  all  such 
exchanges  drawn  upon  us  will  be  duly  honored  and  protected. 
This  power,  however,  is  subject  to  being  withdrawn  at  any 
future  time.  "  Very  truly  yours, 

"  DANIEL  PILKINGTON, 
"  Of  and  for  the  firm  of  Pilkington  Brothers, 

Liverpool." 

Fleming  &  Alden,  for  the  purpose  of  more  readily  negotiat- 
ing bills  to  be  drawn  under  the  above  letter,  showed  it  to  the 
plaintiffs,  and  deposited  it  with  them  to  be  shown  to  any  per- 
son. The  plaintiffs  bought  the  drafts  on  the  faith  of  this  letter. 
The  drafts  were  presented  for  acceptance,  but  acceptance  was 
refused,  and  they  were  protested.  The  plaintiffs  claimed  to  re- 
cover the  amount  of  the  face  of  the  bill,  with  the  premium  of 
exchange  on  London. 

The  complaint  set  forth  the  facts  at  length,  and  claimed 
damages  for  defendants'  failure  to  accept  the  bills.  The  ac- 
tion was  commenced  before  the  maturity  of  the  bills. 

The  cause  was  tried  before  Henry  Nicoll,  Esq.,  referee.  The 
referee  found,  among  other  matters  of  fact,  that  the  letter  of 
February  16,  1856,  was  written  in  New  York  for  and  on  behalf 
of  the  firm  of  Pilkington  Brothers,  of  Liverpool,  England,  com- 
posed of  the  defendants  in  this  action.  That  the  said  paper- writing 
was  so  made  by  Daniel  Pilkington  at  the  request  of  Fleming  & 
Alden,  for  the  purpose  and  with  the  intention  that  such  paper- 
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writing  should  be  exhibited  to  such  parties  as  might  buy  the 
bills  of  exchange  which  might  thereafter  be  drawn  by  Fleming 
&  Alden,  in  New  York,  on  the  evidence  of  the  authority  of 
Fleming  &  Alden  to  draw  such  bills  of  exchange.  The  ref- 
eree's conclusions  of  law  were,  1.  That  the  said  paper-writing 
was  a  general  letter  of  credit,  operating  as  a  promise  and  un- 
dertaking on  the  part  of  the  defendants,  to  and  with  every  per- 
son who  should,  upon  the  faith  and  credit  of  the  authority  in 
said  paper-writing  contained,  purchase  bills  of  exchange  drawn 
by  Fleming  &  Alden,  on  the  defendants,  that  such  bills  of  ex- 
change should  be  accepted  by  the  defendants.  2.  That  the 
contract  in  its  obligations  and  interpretation  was  to  be  governed 
by  the  laws  of  the  State  of  New  York,  and  not  by  the  laws  of 
Great  Britain.  3.  That  plaintiffs  were  entitled  to  recover,  as 
damages  by  reason  of  defendants'  breach  of  contract  in  refusing 
to  accept  such  bills,  the  value  of  the  bills  in  United  States 
currency,  at  the  respective  times  of  presentation  for  acceptance, 
with  interest.  Judgment  was  entered  for  the  plaintiffs  for 
$18,633.37,  and  defendants  appealed. 

John  E.  Develin,  for  the  appellants. — I.  If  the  contract  in  its 
obligations  and  interpretation  is  to  be  governed  by  the  laws  of 
the  State  of  New  York,  this  action  for  damages  for  non-accept- 
ance of  the  bills  of  exchange,  was  prematurely  brought,  and 
consequently  not  maintainable.  An  unconditional  promise  to 
accept  a  bill  before  it  is  drawn,  is  deemed  an  actual  acceptance 
in  favor  of  every  party  standing  in  the  relation  to  it,  which 
these  respondents  aver  they  occupy  towards  these  bills,  .pur- 
chasers of  them  on  the  faith  of  this  letter.  (1  Rev.  Stat.,  768, 
§  8.)  In  addition  :  if  this  action  were  maintainable,  two  re- 
coveries might  be  had  on  these  bills ;  the  first  in  this  action, 
and  the  second  in  an  action  against  the  drawers  of  them,  after 
they  had  matured,  in  the  hands  of  other  and  innocent  holders, 
against  whose  claim  a  recovery  in  this  action  would  be  no  bar. 
But  the  respondents  are  not  the  proper  parties.  The  statute 
authorizes  only  the  party  to  whom  the  promise  to  accept  was 
made,  and  who  on  the  faith  of  it  has  drawn  or  negotiated  the 
bill,  to  recover  for  a  breach  of  it.  (1  Rev.  Stat.,  768,  §  10.)  Here 
the  promise  was  made  to  Fleming  &  Alden,  and  the  bills  have 
never,  within  the  meaning  of  the  statute,  been  negotiated  by 
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the  respondents.     (N.  Y.  &  Virginia  State  Stock  Bank  a.  Gib- 
son, 5  Duer,  574,  584.) 

II.  The  referee  erred  in  his  conclusion,  that  the  contract  in 
this  case,  as  to  its  obligations  and  interpretation,  was  to  be 
governed  by  the  laws  of  this  State,  and  not  by  those  of  Great 
Britain.     This  contract  was  to  be  performed  in  England,  and  it 
is  a  universal  rule  that,  while  the  law  of  the  place  where  a 
contract  is  made  governs  as  to  the  form  and  validity  of  its  exe- 
cution as  a  contract,  the  law  of  the  place  of  performance  gov- 
erns as  to  its  validity,  nature,  obligations,  and  interpretation. 
(2  Xenfs  Com.,  459 ;  Story's  Conf.  of  Laws,  §§  280-286  ;  Hyde 
a.  Goodnow,  3  N.  Y.,  266 ;   Bo  wen  a.  Newell,  13  2b.,  290 ; 
Everett  a.  Yendryes,  19  Ib.,  436.) 

III.  The  referee  also  erred  in  his  conclusion  of  law,  that 
"  said  paper-writing  was  a  general  letter  of  credit."     In  this 
State  letters  of  credit  are  recognized  by  the  decisions  of  the 
courts,  as  being  divided  into  two  classes :  general  letters  of  credit, 
and  special  letters  of  credit.     (Edw.  on  Bills,  239  ;  Birckhead 
a.  Brown,  5  Hill,  634;  and  2  Den.,  375  ;  Union  Bank  a.  Coster, 
3  N.  Y.,  203.)    A  general  letter  of  credit  is  addressed  to  all 
the  world  ;  a  special  letter  of  credit  to  a  particular  individual 
or  firm.     (Edw.  on  Bills,  supra;  Birckhead  a.  Brown,  5  Hitt, 
634 ;  Union  Bank  a.  Coster,  3  N.  Y.,  203.)    In  other  words, 
the  address  shows  the  parties  to  the  instrument.     In  this  case, 
the  letter  was  addressed  to  a  particular  firm,  and  was,  if  a  let- 
ter  of  credit   at  all,  a  special  letter  of  credit.     The  referee 
nowhere  found  that  it  was  given  for  the  purpose,  or  with  the 
intent,  of  assuring  strangers,  or  third  parties,  that  as  between 
the  appellants  and  them,  bills  drawn  under  it  would  be  ac- 
cepted.   Without  such  assurance,  parties  cannot,  in 'the  legal 
sense  of  the  phrase,  be  considered  as  purchasing  upon  the  faith 
and  credit  of  it.     It  is  a  well-settled  rule  of  law,  that  no  party 
except  him  to  whom  it  is  addressed,  can  avail  himself  of  the 
promise  contained  in  a  special  letter  of  credit. 

Augustus  F.  Smith,  for  the  respondents. — I.  The  letter  of 
16th  February  was  in  law  a  promise  to  and  for  the  benefit  of 
any  person  who  should  buy  a  bill  upon  the  faith  of  the  promise. 
1.  It  is  apparent  from  the  letter  that  it  was  designed  for  third 
persons.  Its  language  is,  "  you  have  our  authority  to  do  so" 
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(to  draw),  "  and  all  such  exchanges  drawn  upon  us  will  be  duly 
honored  and  protected."  2.  It  was  proved  as  a  fact  upon  the 
trial,  that  the  letter  was  made  that  it  should  be  exhibited  to 
parties  who  should  buy  the  bills.  Even  in  England,  where  the 
rule  is  much  more  strict  than  here,  this  parol  evidence  would 
establish  the  liability  of  the  defendants  under  the  circumstan- 
ces of  this  case.  The  authorities  in  this  country  are  numerous. 
(Monroe  a.  Pilkington,  14  How.  Pr.,  250 ;  Union  Bank  a. 
Coster,  3  N.  Y.,  203  ;  Russell  a.  Wiggin,  2  Story's  C.  C.,  213 ; 
Cassell  a.  Dows,  1  Blatchf.  C.  C.,  335  ;  Lawrason  a.  Mason,  3 
Cranch,  492 ;  Carnagie  a.  Morrison,  2  Mete.,  381 ;  Townslie  a. 
Sumrall,  2  Pet.,  170,  181 ;  Boyce  a.  Edwards,  4  Ib.,  111.) 

II.  The  letter,  the  contract  in  question,  is  to  be  governed  by 
the  laws  of  New  York.  (See  the  cases  under  the  first  point,  and 
especially  2  Story,  213  ;  2  Pet.,  170,  181 ;  2  Mete.,  381.)  The 
general  rule,  is  that  the  lex  loci  contractus  governs.  If  the  law 
of  any  other  place  is  to  govern,  it  must  be  shown  that  the  par- 
ties contracted  with  reference  to  the  law  of  such  other  place. 
If  this  contract  were  in  writing  between  the  parties,  signed  by 
both,  by  which  the  defendants  agreed  with  the  plaintiffs  to  ac- 
cept bills,  to  be  drawn  by  Fleming  &  Alden,  which  the  plain- 
tiffs should  purchase,  beyond  a  doubt  the  contract  would  be 
valid,  if  executed  according  to  the  laws  of  New  York,  and 
could  be  prosecuted  in  England,  even  though  it  had  no  stamp. 

BY  THE  COUET.* — GOULD,  J. — It  would  seem  that  the  facts 
found  by  the  referee  are  sufficient  to  give  a  right  to  the  plain- 
tiffs to  recover.  And  it  is  not  .our  duty  to  reverse  the  judg- 
ment, though  the  referee  has  not  given  (in  his  findings)  an  ac- 
curate statement  of  the  legal  principles  that  favor  the  recovery. 
He  has  found,  as  facts,  that  the  defendants'  letter  to  Fleming  & 
Alden  was  written  to  enable  them  to  show  it  to  others,  and 
thereby  give  credit  to  the  bills  drawn  in  conformity  with  it ; 
that  it  was  shown  to  the  plaintiffs,  and  that  by  it  they  were  in- 
duced to  buy  these  bills. 

Such  facts  make  a  case  of  a  promise  made  to  one  party 
(Fleming  &  Alden),  for  the  benefit  of  another  (any  one  who 
might,  on  the  faith  of  it,  take  such  bill) ;  and  our  books  are  full 
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of  cases  holding  that  such  third  party,  though  a  stranger  to  the 
actual  promise,  may  recover  in  a  suit  directly  against  the  prom- 
isor, and  founded  on  the  promise. 

As  to  the  form  of  this  action,  we  have,  under  the  Code,  no 
trouble  between  actions  on  the  case,  and  those  directly  on  the 
contract.  If  the  facts  stated  in  the  complaint  give  a  right  of 
action,  the  plaintiffs  can  recover  on  that  complaint. 

The  statute  of  this  State,  making  a  promise  to  accept  an  ac- 
tual acceptance,  does  not  oust  the  common-law  remedy  to  which 
the  facts  of  any  particular  case  may  entitle  a  party.  And  what- 
ever may  be  the  laws  of  England  on  such  a  case,  it  is  not  neces- 
sary for  us,  in  this  case,  to  follow  any  law  but  our  own ;  and 
so  doing  would  affirm  this  judgment. 

Judgment  affirmed,  with  costs. 


GILES  a.  BETZ. 
New  York  Superior  Court;  At  Chambers,  August,  1862. 

MOTION  TO  MAKE  DEFINITE  AND  CERTAIN. — OFFSETS. — LANDLORD 
AND  TENANT. — SURETY. 

Plaintiff  is  not  bound  in  his  complaint  to  furnish  the  defendant  with  the  particu- 
lars of  an  offset. 

In  an  action  to  recover  from  the  surety  upon  a  lease  the  amount  of  rent  due, 
plaintiff  will  not  be  required  to  reduce  defendant's  liability  by  setting  forth  the 
particulars  of  certain  sums  received  by  him  from  the  premises,  which  the  surety 
is  entitled  to  have  credited  to  him. 

Motion  to  make  the  complaint  more  definite  and  certain. 

This  action  was  brought  by  John  S.  Giles  against  John  F. 
Betz  to  recover  $831.81.  Defendant  was  surety  for  Glandee  & 
Torney,  tenants  of  the  plaintiff.  The  complaint  set  forth  the 
lease,  and  that  at  a  certain  time  the  lessees  had  vacated  the 
premises  ;  that  plaintiff,  in  pursuance  of  covenants  in  the  lease, 
entered  and  relet  to  other  parties  ;  that  these  parties  had  paid 
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only  a  certain  sum,  and  claimed  judgment  for  the  deficiency. 
The  present  motion  was  to  require  the  plaintiff  to  make  his 
complaint  more  definite  and  certain,  by  setting  forth  the  names 
of  the  parties  from  whom  rent  had  been  received,  and  the 
various  amounts. 

Comstock  dk  Hartwick,  for  the  motion. 
Gleason  &  Coe,  opposed. 

ROBERTSON,  J. — Unless  the  entry  by  the  plaintiff  on  the 
premises  was  a  surrender,  he  is  entitled  to  recover  from  the 
defendant  all  the  back  rent  due  him,  except  what  he  may  re- 
ceive from  the  premises.  There  was  no  necessity  for  the  plain- 
tiff to  set  forth  the  receipt  by  him  of  any  money.  If  he  chooses 
to  waive  part  of  his  claim,  or  give  the  defendant  credit  for  any 
sums,  he  has  a  right  to  do  so ;  but  he  is  not  bound  to  go  further, 
and  show  the  persons  from  whom  he  received  the  sums.  If  the 
defendant  needs  any  information  for  his  defence,  he  must  ob- 
tain it  in  some  other  way.  The  Code  provides  for  the  mode  of 
obtaining  items  of  an  account  (§  158),  if  this  be  one.  At  all 
events,  the  plaintiff  is  not  bound  to  furnish  the  defendant  with 
the  particulars  of  his  offset. 

The  motion  must  be  denied,  with  $7  costs. 


KELLOGG  a.  BAKER. 

New  York  Superior  Court;  At  Chambers,  August,  1862. 

MOTION  TO  MATTTC  DEFINITE  AND  CERTAIN. — SHAM  DEFENCES. — 
PLEADING  WRITTEN  INSTRUMENT. — AVERMENT  OF  TIME. — 
INCONSISTENCY. 

While  a  motion  to  strike  out  a  defence  as  sham  is  pending,  it  is  irregular  for 
plaintiff  to  make  a  second  motion  to  strike  out  the  same  defence,  on  the  ground 
that  defendant  has  not  complied  with  an  order  requiring  it  to  be  made  more 
definite  and  certain. 
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The  pleas  of  a  general  denial  and  of  a  general  release  are  not  inconsistent. 

A  verified  answer  will  not  be  stricken  out  as  sham,  without  clear  proof  of  its 
falsity  ;  a  verified  complaint  is  not  such  proof. 

A  motion  to  make  a  pleading  more  definite  and  certain  by  setting  forth  the  con- 
tents of  a  written  instrument  relied  on  by  the  pleader,  should  not  prevail 
where  it  appears  that  the  instrument  is  lost,  and  the  pleading  apprises  the  ad- 
verse party  of  the  nature  and  effect  of  the  instrument. 

Parties  are  bound  to  answer  positively  as  to  the  facts  within  their  own  knowl- 
edge ,  but  they  are  not  presumed  to  recollect  the  date  or  contents  of  written 
instruments  not  in  their  possession  or  control. 

In  pleading  a  written  instrument, — e.  g.,  a  release, — if  the  only  materiality  of  the 
date  is,  that  it  was  after  another  event,  it  is  sufficient  to  say  that  it  was  so. 

The  motion  to  make  definite  and  certain  (Code,  §  160),  is  a  substitute  for  special 
demurrer. 

An  objection  to  the  pleading  of  a  written  instrument  by  stating  its  legal  effect, 
instead  of  setting  forth  its  contents,  can  be  taken  only  by  demurrer. 

It  is  a  fatal  objection  to  a  motion  to  make  an  answer  more  definite,  that  the  plain- 
tiff has  noticed  the  cause  for  trial,  upon  the  issue  raised  by  such  defence. 

Motion  to  strike  out  defences. 

This  action  was  brought  by  George  Kellogg  against  William 
Baker,  to  recover  $480.15.  The  answer  averred  three  defences. 
1.  Statute  of  Limitations.  2.  Compromise  and  release.  3.  Gen- 
eral denial.  Plaintiff  had  previously  moved  to  strike  out  the 
second  defence  as  sham.  The  motion  was  heard  before  Mr.  Jus- 
tice Barbour,  who  ordered  the  third  defence  to  be  stricken  out 
as  sham. 

This  order  was  reversed  on  appeal,  with  liberty  to  plaintiff 
to  proceed  to  a  hearing  of  his  motion  to  strike  out  the  second 
defence  as  sham,  if  so  advised.  Plaintiff  then  made  his  pres- 
ent motion  to  strike  out  the  second  defence  as  sham,  and  the 
third  as  inconsistent  with  the  second.  The  other  facts  suffi- 
ciently appear  from  the  opinion. 

Rufus  J.  BeU,  for  the  motion. 

Samuel  Owen,  opposed. — I.  The  plaintiff  cannot  have  any 
greater  relief  than  that  claimed  in  his  original  motion. 

II.  The  second  defence  cannot  be  stricken  out  as  sham,  ex- 
cept upon  affidavit  showing  its  falsity.  A  verified  complaint 
will  not  suffice.  (White  a.  Bennett,  7  Sow.  Pr.,  59  ;  People 
a.  McCumber,  18  N.  Y.,  315 ;  Darrow  a.  Miller,  5  How.  Pr., 
247  ;  S.  C.,  3  Code  R.,  241 ;  Salinger  a.  Lusk,  7  Haw.  Pr.,  430.) 
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III.  The  second  and  third  defences  are  not  inconsistent. 
(Hackley  a.  Ogmun,  10  How.  Pr.,  44 ;  Buhler  a.  Wentworth, 
17  Barb.,  649;  Lansing  a.  Parker,  9  How.  Pr.,  288.  See,  also, 
Mott  a.  Bennett,  2  E.  D.  Smith,  50  ;  Otis  a.  Ross,  8  How.  Pr., 
193  ;  S.  C.,  11  N.  Y.  Leg.  Ols.,  343  ;  Ostrom  a.  Bixby,  9  How. 
Pr.,  57.) 

ROBERTSON,  J. — After  previous  orders  requiring  the  defend- 
ant to  make  his  second  defence  more  definite,  and  his  amend- 
ing the  same,  the  plaintiff  moved  to  strike  out  the  part  of  the 
answer  containing  such  defence  as  sham.  On  that  motion  an 
order  was  made,  striking  out  the  third  defence,  but  not  dispos- 
ing of  the  motion  made.  That  order  was  appealed  from  and  re- 
versed, with  liberty  to  the  plaintiff  to  proceed  to  a  hearing  of 
his  original  motion  to  strike  out  the  second  defence  as  sham. 

The  plaintiff  has  now  given  notice  of  a  motion  to  strike  out 
such  second  defence  of  the  answer  as  sham,  or  as  not  comply- 
ing with  the  order  heretofore  made,  requiring  the  answer  to  be 
made  definite  and  certain,  or  to  strike  out  the  third  defence  a& 
inconsistent  with  the  second  defence. 

The  permission  of  the  general  term  did  not  go  further  than 
to  allow  the  rehearing  of  the  motion  to  strike  out  as  sham, 
probably  on  the  ground  that  it  had  not  been  disposed  of.  If 
so,  until  it  be  disposed  of  by  decision,  withdrawal,  or  otherwise, 
no  new  motion  can  be  made  covering  the  same  ground. 

The  additional  relief  now  sought  is  to  strike  out  the  third  de- 
fence as  inconsistent  with  the  second  defence.  Of  course  both 
these  remedies  cannot  be  given.  I  do  not  see  any  inconsisten- 
cy between  denying  the  original  existence  of  any  liability,  and 
setting  up  a  release  of  whatever  might  be  due  on  such  claim. 
A  man  may  buy  his  peace  without  admitting  the  cause  of  ac- 
tion. 

Upon  the  question  of  the  sham  character  of  the  defence,  no 
affidavit  is  introduced  throwing  suspicion  upon  it,  and  it  is  posi- 
tively sworn  to.  The  fact  that  the  defendant  has  not  complied 
with  an  order  to  make  it  more  definite  and  certain  does  not 
make  it  sham.  For  such  refusal  the  court  may  strike  it  out, 
but  not  as  being  sham ;  and  it  may  be  a  serious  question 
whether  plaintiff,  by  having  moved  that  the  answer  be  made 
definite,  may  not  have  waived  the  right  to  strike  it  out  as  sham, 
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in  consequence  of  putting  the  defendant  to  the  trouble  and  ex- 
pense of  amending  it. 

But  even  if  the  motion  now  were  to  strike  out  as  indefinite 
or  uncertain,  I  think  the  motion  •  should  be  denied,  unless  a 
party  who  has  had  a  release  under  seal,  which  he  has  lost,  is 
precluded  from  setting  it  up  where  he  cannot  recollect  its  ex- 
act date,  consideration,  and  terms,  or  how  executed.  Parties 
are  undoubtedly  bound  to  answer  as  to  facts  within  their  own 
knowledge  positively,  but  that  does  not  extend  to  the  contents 
of  written  papers ;  they  are  presumed  to  remember  acts,  but 
not  writings.  Every  one  may  forget  the  date  or  consideration 
of  an  instrument,  and  yet  remember  enough  of  its  operative 
words  to  show  its  legal  effect ;  and  unless  I  am  driven  to  the 
conclusion  that  the  defendant  must  remember  the  date  of  this 
instrument,  or  lose  the  benefit  of  it  altogether,  I  ought  to  deny 
the  motion.  The  Code  uses  the  terms  (§  160),  "  so  indefinite 
and  uncertain  that  the  precise  nature  of  the  defence  is  not  ap- 
parent." It  appears  to  me  plain  that  such  precise  nature  is  ap- 
parent ; — it  is  a  release  under  seal,  executed  by  the  original  credi- 
tors after  the  supposed  cause  of  action  arose,  and  before  the 
beginning  of  this  action.  Time  is  not  always  material,  and  may 
be  disregarded.  (Potter  a.  Thompson,  22  Barb.,  87 ;  Ive  a. 
Scott,  4  Dowl.  Pr.  0.,  993 ;  Lester  a.  Jewett,  11  N.  Y.,  53  ; 
Lyon  a.  Clark,  8  lb.,  148.)  If  its  only  materiality  be,  that  one 
event  occurred  after  another,  it  is  sufficient  to  say  so.  (Martin  a. 
Kanouse,  2  Abbotts'  Pr.,  330 ;  Brown  a.  Hermon,  21  Barb.,  508 ; 
Beesley  a.  Dalbey,  6  Bing.,  N.  C.,  37.)  The  motion  to  make 
definite  and  certain  is  a  substitute  for  a  special  demurrer, 
which  formerly  discharged  the  same  office.  Allegations  of 
various  matters  have  been  held  to*  be  good  against  special 
demurrers  for  want  of  stating  time,  such  as  the  sale  of  goods, 
date  of  letters- testamentary,  and  ejectment  of  the  plaintiff  in  an 
action  for  mesne  profits.  (Lane  a.  Thelwell,  3  Or.  M.  &  R., 
140  ;  Hughes  a.  Williams,  2  Ib.,  331 ;  Ive  a.  Scott,  4 Dowl.  Pr. 
(7.,  993.)  I  think,  therefore,  the  second  defence  is  stated  with 
sufficient  certainty.  If  there  is  any  defect  in  it,  by  stating 
the  legal  effect  of  the  instrument  instead  of  setting  forth  a 
copy  or  stating  its  contents,  the  objection  must  be  taken  by 
demurrer. 

But  it  is  a  fatal  objection  to  the  motion  to  make  more  defi- 
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nite,  that  the  plaintiff  waived  all  right  to  the  relief  sought  by 
noticing  the  cause  for  trial,  by  which  he  accepted  the  issues 
as  they  stood,  at  least  unless  they  were  sham ;  he  admitted  he 
knew  to  what  the  defendant  referred,  and  had  no  need  of  further 
information  by  making  his  answer  more  specific. 

On  all  these  grounds  the  motion  must  be  denied,  with  $10 
costs  to  the  defendant. 


HART  a.  KENNEDY. 
Swpreme  Court,  First  District ;  General  Term,  Feb.,  1863. 

EXEMPTION  FROM  ARREST. — SUPERINTENDENT  OF  POLICE. — ACTU- 
ALLY ON  DUTY. 

Section  34,  of  chapter  269,  of  Laws  of  1860,  which  provides  that  no  member  of 
the  Metropolitan  Police  force  shall  be  liable  to  military  or  jury  duty,  to  arrest 
on  civil  process,  or  to  service  of  subpoena  while  actually  on  duty,  impliedly  de- 
clares persons  so  holding  office  shall  not  be  deemed  actually  on  duty  at  all  times 
and  under  all  circumstances. 

And  a  rule  of  the  police  commissioners,  made  pursuant  to  section  27  of  that  act, 
that  certain  officers  shall  be  deemed  always  actually  on  duty,  cannot  be  deemed 
to  affect  the  right  of  third  parties  to  subpoena  or  arrest  such  officers  when  not 
actually  on  duty. 

It  is  erroneous  to  vacate  an  order  of  arrest  on  the  ground  that  the  defendant  is 
exempt  from  arrest  by  virtue  of  his  office.  The  plaintiff  is  entitled  to  retain 
his  order,  with  the  view  of  making  the  arrest  when  the  exemption  expires. 
(Per  CLERKE,  J.) 

An  order  reducing  the  amount  of  bail  upon  an  order  of  arrest  is  discretionary, 
and  will  not,  under  ordinary  circumstances,  be  interfered  with  on  appeal. 

Appeal  from  an  order  vacating  an  order  of  arrest. 

This  action  was  brought  by  Joseph  Hart  against  John  A. 
Kennedy,  Thaddeus  C.  Davis,  and  Dewitt  C.  Smith,  to  recover 
$20,000  damages  for  an  alleged  false  imprisonment.  An  order 
of  arrest  was  obtained,  requiring  that  the  defendants  be  held  to 
bail  in  $1,000  each.  On  motion,  Mr.  Justice  Clerke  vacated 
the  order  as  to  the  defendants  Kennedy  and  Davis,  and  reduced 
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the  amount  of  bail  required  from  Smith  to  $250.  The  facts 
upon  which  the  order  of  arrest  was  obtained,  were  set  forth  by 
plaintiff  as  follows :  That  he  was  arrested,  without  cause  and  in 
violation  of  the  law  of  the  land,  by  the  defendants  Davis  and 
Smith,  and  by  them  taken  to  the  10th  Ward  Station-house,  in 
the  city  of  New  York,  where  this  deponent  was  by  them  wrong- 
fully, illegally,  and  falsely  imprisoned,  and  incarcerated  in  a 
cell  till  the  following  morning,  when  he  was  brought  before  one 
of  the  police-justices  of  the  city  of  New  York,  by  whom  plaintiff 
was  held  to  bail  in  the  sum  of  two  hundred  and  fifty  dollars. 
That  six  days  thereafter  plaintiff  was  surrendered  by  his  bail, 
and  that  thereupon  this  deponent  sued  out  a  writ  of  habeas  cor- 
pus before  the  city  judge  of  New  York,  who,  on  the  return  to 
said  writ,  immediately  discharged  plaintiff  from  custody. 

That  he  was  again  arrested  without  cause,  and  in  violation  of 
the  law  of  the  land,  by  the  defendants  Davis  and  Smith,  and  by 
them  taken  to  the  10th  Ward  Station-house,  in  the  city  of  New 
York,  and  wrongfully,  illegally,  and  falsely  imprisoned,  and  in- 
carcerated in  a  cell  until  the  following  morning,  when  he  sued  out 
a  writ  of  habeas  corpus  ;  Mr.  Justice  Barnard  immediately  dis- 
charged plaintiff  from  custody. 

That  the  defendant  Davis  was  a  captain  of  the  Metropolitan 
Police,  and  the  defendant  Smith  an  officer  of  said  Metropolitan 
Police  ;  that  the  defendant  John  A.  Kennedy  was  the  superin- 
tendent of  the  said  Metropolitan  Police,  and  that  the  two  several, 
wrongful,  illegal  arrests  and  false  imprisonments  of  this  depo- 
nent, so  made  as  aforesaid,  were  ordered  to  be  made  by  the  de- 
fendant Kennedy. 

That  the  defendant  Kennedy  had  frequently  admitted  and 
declared  to  divers  persons  that  he  ordered  plaintiff  to  be  arrested, 
and  that  he  intended  to  continue,  till  he,  Kennedy,  was  rendered 
utterly  powerless  to  continue  to  arrest  plaintiff. 

The  defendants  applied  to  vacate  the  order,  upon  affidavits 
showing  that  under  section  27  of  the  act  of  the  Legislature  of 
the  State  of  New  York,  entitled  "  An  act  to  amend  an  act  en- 
titled '  An  act  to  establish  a  Metropolitan  Police  District,  and 
provide  for  the  government  thereof,  passed  April  15,  1857,' 
passed  April  10,  1860,"  the  commissioners  of  the  Metropolitan 
Police  therein  named  had  enacted  certain  rules  and  regulations 
of  general  discipline.  That  by  section  60  of  said  rules  it  is  pro- 
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vided  that  the  superintendent,  inspectors,  captains,  and  ser- 
geants of  the  police  will  be  deemed  to  be  always  on  duty. 

That  deponent  has  always,  since  his  appointment  as  superin- 
tendent of  said  police,  been  and  ever  is  on  duty  as  such  superin- 
tendent, at  all  times  of  the  day  and  night.  That  he  has  since 
such  appointment  at  all  times  held  himself  in  readiness  at  any 
moment,  day  or  night,  to  discharge  the  duties  pertaining  to  his 
office  as  superintendent ;  and  said  Thaddeus  C.  Davis,  and  all 
other  captains  in  said  district,  occupy  exactly  the  same  position 
under  said  section  60  of  said  rules  as  deponent,  in  respect  to 
being  on  duty  at  all  times,  day  and  night,  without  intermission. 

From  the  order  of  Mr.  Justice  Clerke  the  plaintiff  appealed. 

The  decision  appealed  from  is  reported  14  Ante,  432. 

Gunning  S.  Bedford,  Jr.,  for  the  appellant. — I.  Every  person 
holding  office  under  the  Metropolitan  Police  Act  is  liable  to- 
arrest  on  civil  process,  except  while  actually  on  duty.  (Laws 
of  1860,  ch.  259,  §  34 ;  Squire's  Case,  12  AUbotts1  Pr.,  38. 

II.  The  60th  rule  for  the  government  of  the  police  depart- 
ment can  have  no  effect  to  make  superintendent,  &c.,  always 
on  duty.     1.  It  is  but  a  rule  for  the  discipline  of  the  police 
force,  and  therefore  cannot  affect  the  rights  of  third  parties, — 
resembling,  in  this  respect,  a  by-law  of  a  corporation.     2.  Nor 
does  the  fact  of  the  police  commissioners  "  deeming"  them  al- 
ways on  duty,  make  them  always  actually  on  duty. 

III.  The  appellant  respectfully  submits  that  the  court  below 
erred  in  holding  that  because  the  superintendent  and  captains  were 
always  "  prepared  for  duty,"  that  therefore  they  were  always  ac- 
tually on  duty.     1.  This  statement  is  a  contradiction  in  terms. 
A  person  cannot  be  "  actually,"  i.  e.,  in  the  actual  performance 
of  some  duty,  while  he  is  holding  himself  in  readiness,  or  in 
preparation  to  perform,  such  duty.     2.   The  meaning  of  the 
words  "  actually  on  duty"  is  plainly,  that  the  person  who  claims 
the  benefit  of  the  exemption  must  (at  the  time  of  claiming)  be 
in  the  actual  performance  of  some  duty,  the  actual  doing  of 
some  act.     If  the  appellant's  construction  be  incorrect,  then  the 
word  "  actually"  is  meaningless. 

IT.  The  language  of  section  34  shows  that  at  some  time  or 
other,  to  wit,  when  off  of  duty,  that  is  while  not  actually  on 
duty,  every  person  holding  office  under  the  act  is  liable  to 
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arrest  on  civil  process.  This  is  but  the  affirmative  statement  of 
the  negative  language  of  section  34. 

V.  They  are  not  only  exempt  from  arrest,  but  also  from 
service  of  subpoenas  from  civil  courts.  So  that  the  superin- 
tendent, &c.,  could  never  be  subpcanaed  as  witnesses  in  a  civil 
case,  because  they  are,  according  to  the  opinion  of  the  court, 
always  "  actually  on  duty,"  even  while  only  prepared  for  duty. 
That  if  the  decision  of  the  court  below  be  correct,  then  the 
superintendent  and  captains  of  the  Metropolitan  Police  are  the 
most  privileged  class  of  persons  known  to  the  law. 

YI.  The  merits,  however,  are  clearly  with  the  plaintiff. 

A.  Oakey  Hall,  for  the  respondents. — I.  For  the  reasons  of 
public  policy  so  ably  stated  in  the  opinion  below,  the  order 
discharging  the  superintendent  and  captain  of  Metropolitan 
Police,  and  modifying  the  patrolman's  bail,  should  be  affirmed, 
irrespective  of  the  reasons  deducible  from  the  police  statute,  or 
the  police  rules.  1.  The  object  of  bail  to  the  action  is  to  in- 
sure response  to  the  process  of  the  court.  Where  the  court 
infer  from  facts  that  there  are  cogent  reasons  constraining  a  de- 
fendant's appearance,  and  reasons  more  powerful  than  may 
become  any  fears  growing  out  of  the  suit,,  the  court  exercises  in 
practice  a  discretion  over  the  amount  of  bail,  and  makes  it 
small.  2.  When  a  public  officer  is  sued  for  an  alleged  tort 
manifestly  done  under  color  of  duty,  and  has  by  law  an  obliga- 
tory residence  within  reach  of  court  process,  it  is  unnecessary 
to  hold  him  to  bail,  and  only  seems  to  gratify  the  vindictiveness 
of  some  plaintiffs. 

II.  The  conjunction  of  the  27th  section  of  the  police  act  and 
the  60th  section  of  police  rules,  has  the  effect  to  place  certain 
police  officers,  as  respects  third  parties  and  the  public,  always 
on  duty.    As  between  themselves  and  their  superiors  of  the 
Board  of  Police,  they  may  not  be  at  times  on  duty,  and  for  this 
may  be  punished. 

III.  The  undisputed  facts  of  the  case  show  that,  irrespective 
of,  the  rules,  the  language  of  the  statute,  "  actually  on  duty," 
directly  applies  to  Kennedy  and  Davis. 

IV.  For  the  reasons  of  public  policy  before  commented  upon, 
and  for  the  reason  that  he  was  a  subordinate  obeying  orders, 
and  did  not  act  oppressively  or  maliciously,  the  respondent 


294  ABBOTTS'  PKACTICE  REPORTS. 

Hart  a.  Kennedy. 

Smith,  patrolman,   should  have  had   the  relief   of   reduced 
bail. 

SUTHERLAND,  P.  J. — This  is  an  action  for  two  several  alleged 
illegal  arrests  and  false  imprisonments  of  the  plaintiff  by  the 
defendants. 

The  defendant  Kennedy  is  the  superintendent;  the  defend- 
ant Davis,  a  captain ;  and  the  defendant  Smith,  a  patrolman,  of 
the  Metropolitan  Police. 

An  order  of  arrest  was  granted  by  a  justice  of  this  court, 
holding  the  defendants  to  bail,  each  in  the  sum  of  $1,000. 

This  order  of  arrest  was,  on  motion  of  the  defendants,  by  an 
order  made  at  special  term,  vacated  and  discharged  as  to  the 
defendants  Kennedy  and  Davis,  and  modified  as  to  the  de- 
fendant Smith,  by  reducing  the  amount  of  bail  required  of  him 
to  $250. 

The  case  comes  before  us  by  the  appeal  of  the  plaintiff  from 
the  order  vacating  and  discharging  the  order  of  arrest  as  to  the 
defendants  Kennedy  and  Davis,  and  modifying  it  as  to  the  other 
defendant. 

I  infer,  from  the  papers,  that  neither  of  the  defendants  had 
been  arrested  when  the  order  vacating  and  modifying  the  or- 
der of  arrest  was  made ;  that  the  return-day  of  the  order  of  ar- 
rest as  originally  granted  had  been  extended  by  an  order,  for 
the  purpose  of  enabling  the  defendants  to  make  the  motion  to 
vacate  the  order,  before  the  defendants  should  be  arrested. 

By  the  27th  section  of  the  act  passed  April  10,  1860,  to 
amend  the  Metropolitan  Police  Act,  passed  April  15,  1857 
(Laws  of  1860,  443,  ch.  259),  the  commissioners  of  the  Metro- 
politan Police,  "in  furtherance  of  the  police  government  of 
the  said  Metropolitan  Police  District,  and  for  the  promoting 
and  perfecting  the  police  discipline  of  subordinates,  and  of  the 
members  of  the  Metropolitan  Police  force,  are  empowered  to 
enact,  modify,  and  repeal,  from  time  to  time,  rules  and  regula- 
tions of  general  discipline ;  wherein,  in  addition  to  such  other 
provisions  as  may  be  deemed  expedient  by  said  commissioners, 
there  shall  be  particularly  defined,  enumerated,  and  distribu- 
ted, the  powers  and  duties  of  the  superintendent  of  police  force, 
and  of  the  inspectors  and  captains  of  the  police  force,  &c.,  pro- 
vided, that  such  rules  or  regulations  shall  not  conflict  with  any 
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of  the  provisions  of  this  amended  act,  or  with  the  Constitution 
of  the  United  States,  or  of  this  State." 

By  the  34th  section  of  the  same  act,  it  is  declared  that  "  no 
person  holding  office  under  this  act  shall  be  liable  to  military 
or  jury  duty,  nor  to  arrest  on  civil  process,  or  to  service  of 
subpoenas  from  civil  courts,  while  actually  on  duty" 

It  appears  from  the  affidavit  of  the  defendant  Kennedy  in  this 
case,  that  under  section  27  of  said  act,  the  commissioners  of 
the  Metropolitan  Police  enacted  or  passed  certain  rules  and 
regulations  of  general  discipline;  and  that  by  section  60  of 
said  rules,  it  was  provided  that  the  superintendent,  inspectors, 
captains,  and  sergeants  of  police  will  be  deemed  to  oe  always  on 
duty. 

It  appears  from  the  opinion  of  the  learned  justice  who  made 
the  order  at  special  term,  vacating  and  modifying  the  order  of 
arrest  in  this  case,  and  it  was  conceded  on  the  argument  before 
us,  that  the  order  of  arrest  was  vacated  and  discharged,  as  to 
the  defendants  Kennedy  and  Davis,  on  the  ground  that  the  one 
was  the  superintendent,  and  the  other  a  captain  of  the  Metro- 
politan Police,  when  the  alleged  arrests  and  false  imprisonments 
of  which  the  plaintiff  complains  took  place  ;  and  that  being 
such  officers,  by  the  34th  section  of  the  act,  and  the  60th  sec- 
tion of  the  rules  and  regulations  enacted  or  passed  by  the  com- 
missioners under  the  27th  section  of  the  act,  they  were  as  such 
officers  free  from  arrest  on  civil  process,  at  all  times  and  under 
all  circumstances. 

It  is  difficult  to  see  upon  what  other  theory  the  order  vaca- 
ting the  order  of  arrest  as  to  the  defendants  Kennedy  and  Davis, 
and  modifying  and  retaining  it  as  to  the  defendant  Smith,  could 
have  been  made. 

It  is  plain,  that  it  was  an  error  to  vacate  and  discharge  the 
order  as  to  the  defendants  Kennedy  and  Davis  on  this  ground. 

The  34th  section  of  the  act,  by  declaring  that  no  person 
holding  office  under  the  act  shall  be  liable  to  arrest  on  civil 
process,  or  to  service  of  subpoenas,  &c.,  while  actually  on  ditty, 
plainly  impliedly  declares,  that  persons  holding  office  under 
the  act  shall  be  liable  to  arrest  on  civil  process,  or  to  service  of 
subpoenas,  &c.,  while  not  actually  on  duty. 

This  section  impliedly  declares,  that  no  person  holding  office 
under  the  act  shall  be  deemed  to  be  actually  on  duty  at  all 
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times  and  under  all  circumstances,  so  as  never  to  be  liable  to 
arrest  or  service  of  subpoena  while  holding  the  office. 

The  police  commissioners  had  no  power,  under  the  27th  sec- 
tion of  the  act,  to  enact  any  rule  or  regulation,  in  conflict 
with  the  34th  section.  The  27th  section  contains  an  express 
proviso  to  that  effect ;  and  independent  of  such  proviso,  they 
would  have  had  no  power  to  enact  or  pass  a  by-law  or  regula- 
tion inconsistent  with  an  express  provision  of  the  act  conferring 
on  them  their  power. 

But  I  do  not  think  the  60th  section  of  the  rules  or  regula- 
tions enacted  by  the  commissioners  was  intended  to  interfere 
with  the  34th  section  of  the  act.  It  was  intended  to  be,  and  is, 
a  mere  rule  or  matter  relating  to  discipline,  as  between  the  com- 
missioners and  those  holding  office  under  them.  It  was  not  in- 
tended, and  cannot  be  deemed,  to  affect,  in  any  manner,  the 
rights  of  third  parties  under  the  34th  section  of  the  act,  where 
persons  holding  office  under  the  act  are  not  actually  on  duty. 

It  would  be  an  extraordinary  thing  to  hold,  that  the  super- 
intendent or  a  captain  of  the  Metropolitan  Police  can  at  no 
time  or  under  any  circumstances  be  served  with  a  subpoena,  or 
compelled  to  appear  and  testify  in  a  civil  court ;  and  yet,  the 
34th  section  of  the  act  places  the  same  restriction  on  the  right 
to  subpoena  as  it  does  on  the  right  to  arrest. 

The  order  at  special  term  should  be  reversed,  so  far  as  it  va- 
cated the  order  of  arrest  as  to  the  defendants  Kennedy  and 
Davis ;  but  I  do  not  see  why  the  other  part  of  the  order  should 
not  be  affirmed. 

INGKAHAM,  J. — I  concur  in  reversing  the  order  below  as  to 
Kennedy  and  Davis. 

The  commissioners  may  have  power,  by  rules,  to  provide  that, 
for  reasons  of  their  own,  officers  in  their  employ  shall  be  deemed 
always  on  duty ;  but  no  such  regulation  can  alter  the  meaning 
of  the  terms  used  in  the  statute,  "  actually  on  duty." 

Though  they  may  be  deemed  to  be  on  duty,  yet  if  they  are  not 
actually  on  duty,  the  officers  are  liable  to  arrest  and  to  be  served 
with  subpoenas.  We  must  look  at  the  object  of  the  provision 
to  ascertain  the  intent  of  the  Legislature.  That  evidently  was, 
to  prevent  an  arrest,  &c.,  while  the  officer  was  actually  dis- 
charging his  public  dutie.s,  so  as  to  prevent  the  possibility  of 
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arresting  one  of  these  officers  while  actually  in  the  public  em- 
ploy. But  where  some  other  officer  has  temporarily  taken  his 
place,  it  cannot  be  said  that  he  is  actually  on  duty,  although  for 
police  purposes  they  provide  that  he  shall  be  deemed  to  be  so. 
The  reduction  of  the  bail  by  the  justice  at  chambers  was  a 
matter  of  discretion,  with  which,  under  ordinary  circumstances, 
we  do  not  interfere. 

CLEKKE,  J. — The  judge  at  special  term  gave  no  effect  what- 
ever to  §  60  of  the  general  rules  adopted  by  the  commissioners, 
declaring  that  the  superintendent,  inspectors,  captains,  and  ser- 
geants shall  "  be  deemed  always  on  duty."  It  is  emphatically 
denied  in  the  opinion,  delivered  at  the  special  term  (14  Ante, 
432),  that  any  rule  or  regulation  of  the  commissioners  can  in- 
terfere with  the  right  of  a  court  of  justice  to  determine  the  fact 
according  to  the  evidence.  But,  it  was  contended  that  from 
the  nature  and  extent  of  the  duties  of  the  superintendent  and 
captains,  the  statements  in  the  affidavit  of  Kennedy  must  be 
assumed  as  true,  "  that  he  has  always,  since  his  appointment  as 
superintendent  of  police,  been,  and  ever  is  on  duty  as  such  super- 
intendent at  all  times  of  the  day  and  night,"  and  that  "  all  the 
captains  in  his  district  are  also  on  duty  at  all  times,  day  and 
night,  without  intermission."  It  was  thought  that  this  should 
be  assumed  until  the  contrary  be  shown ;  so  that,  after  this 
positive  statement,  the  burden  of  the  proof  should  devolve  on 
the  plaintiff  to  show  that,  at  the  time  of  the  arrest  on  civil 
process,  the  party  arrested,  if  the  superintendent  or  a  captain, 
was  engaged  in  some  pursuit  of  business  or  pleasure  not  within 
the  sphere  of  his  public  duties. 

In  the  language  of  the  opinion  below,  "  the  patrolmen  have 
certain  intervals  of  remission  from  duty,  fixed  and  known, 
during  which  they  are  not  liable  to  duty ;  but  this  can  scarcely 
be  affirmed  of  the  superintendent.  No  doubt,  he  has  certain 
hours  for  taking  his  meals  and  taking  sleep ;  but  as  he  has  a 
general  and  unremitting  supervision  over  the  operations  of  the 
whole  force,  and  as  his  directions  and  advice  in  a  city  like  this 
may  be  necessary  at  any  time,  he  is  liable  to  be  called  to  active 
duty  at  any  hour  of  the  day  or  night ;  so  that,  it  is  not  at  all 
unreasonable  to  say  that  he  is  always  actually  (though  not  ac- 
tively) on  duty.  In  such  a  case,  to  be  prepared  for  duty  is  to 
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be  on  duty.  When,  either  in  his  office  or  in  his  house  devising 
plans,  and  thinking  of  instructions  for  the  large  force  under  his 
command ;  when  he  is  awaiting  applications  for  those  instruc- 
tions, ready  to  give  them  during  every  hour  of  the  twenty-four, 
if  required  ;  and  when,  not  thus  engaged,  he  is  visiting  the  nu- 
merous stations  in  the  city, — I  repeat,  it  is  not  at  all  unreasonable 
to  acquiesce  in  his  sworn  statement,  until  the  contrary  be 
proved,  that  "  he  is  at  all  times  actually  on  duty."  It  would 
indeed  be  erroneous  to  hold  that  the  superintendent  or  a  cap- 
tain of  the  police  cannot,  at  any  time,  or  under  any  circumstan- 
ces, be  served  with  a  subpoena  or  any  other  process.  On  a 
careful  perusal  of  the  opinion  of  the  judge  at  special  term,  I 
cannot  discover  that  he  held  any  such  thing.  But  he  did  hold 
that  those  endeavoring  to  compel  a  superintendent  or  captain 
to  appear  and  testify,  or  those,  at  whose  suit  he  is  arrested  on 
civil  process,  should  show  that  he  was  otherwise  engaged  than 
on  duty  at  the  time  of  the  service  of  the  process ;  the  clear 
presumption  being,  from  the  nature  and  extent  of  his  duties,  and 
from  his  own  sworn  statement,  that,  like  the  sentinel  in  his 
sentry-box,  he  is  always  actually  on  duty. 

I  think,  that  a  regard  for  the  efficient  government  of  the  police 
force  of  this  populous  city,  and  a  desire  for  the  public  safety 
and  comfort,  render  it  expedient  to  establish  this  presumption 
in  favor  of  the  superintendent  and  captains,  particularly  when 
we  consider  that  it  is  only  needed  in  the  case  of  a  provisional 
remedy ;  the  allowance  of  which,  in  any  case,  rests  in  a  great 
measure  in  the  sound  discretion  of  the  judge,  who  may  refuse 
it  altogether,  if  he  thinks  the  arrest  is  not  necessary  to  cause 
the  presence  of  the  defendant  to  answer  to  the  final  judgment 
of  the  court.  It  is  not  at  all  probable  that  a  public  officer, 
holding  a  position,  and  performing  duties,  like  those  of  the  super- 
intendent of  police,  will  not  render  himself  amenable  to  any 
process,  which  may  be  issued  to  enforce  any  judgment  that  may 
be  rendered  against  him. 

Nevertheless,  I  am  not  in  favor  of  affirming  the  order  of  the 
special  term  as  far  as  the  superintendent  and  captain  are  con- 
cerned. No  arrest  of  these  persons  was  actually  made ;  the 
motion  was  made  to  set  aside  the  order  of  arrest,  not  to  relieve 
them  from  arrest. 

Therefore,  the  plaintiff  had  no  opportunity  of  having  them 
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arrested,  when  not  on  actual  duty ;  so  that  the  principles  on 
which  the  decision  of  the  special  term  is  founded,  are  not  ap- 
plicable to  the  present  motion. 

The  order  at  special  term  should  be  reversed,  so  far  as  it 
vacated  the  order  of  arrest  as  to  the  defendants  Kennedy  and 
Davis ;  but  should  be  affirmed  as  to  the  other  defendant. 


MATTER  OF  GRISWOLD. 

Surrogate's  Court,  Fulton  County  ;  March,  1863. 
WILL. — EXECUTION  AND  REVOCATION. 

Facts  on  which  it  was  held  that  a  will,  executed  in  1828  and  attested  by  witne 
since  deceased,  had  been  duly  executed,  but  was  revoked  by  a  subsequent  will. 

One  who  finds  a  will  which  he  is  interested  to  establish,  should  propound  it  for 
probate,  and  is  not  to  be  charged  personally  with  coste  of  the  contestants,  though 
it  proves  to  have  been  revoked  by  a  subsequent  will. 

Allegations  contesting  the  validity  of  a  will  propounded  for 
probate. 

The  facts  appear  in  the  opinion  of  the  surrogate. 

R.  H,  Tyler,  for  Ann  Moore,  the  proponent. 

Comstock,  Noxon  &  Comstock,  for  A.  V.  G.  Comstock,  an  heir. 

E.  S,  Pardee,  for  Lucy  Maria  Griswold  and  the  heirs  of  Elsie 
Beach,  daughter  of  deceased. 

S.  N.  Dada,  for  Thetis  Williams,  an  heir. 

A.  G.  HULL,  Surrogate. — In  this  case,  Ann  Moore,  a  daughter 
of  the  late  Samuel  Griswold,  propounded  for  probate  an  instru- 
ment executed  at  Barkhamstead,  Connecticut,  bearing  date  the 
14th  day  of  January,  1828.  All  of  the  heirs  and  next  of  kin 
of  the  deceased,  except  one,  filed  allegations  contesting  the  va- 
lidity of  the  instrument ;  on  the  ground — 

First,  That  the  requirements  of  the  law  in  respect  to  the  pub- 
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lication  of  the  instrument,  the  request  to  witnesses,  the  signing 
of  the  witnesses  in  the  presence  of  the  testator  at  the  end  of  the 
instrument,  had  not  been  complied  with. 

Second,  That  the  said  Griswold  had  revoked  the  instrument 
offered  for  probate,  by  the  subsequent  lawful  and  valid  execu- 
tion of  a  last  will  and  testament,  containing  a  clause  revoking 
all  former  wills. 

The  instrument  presented  for  probate  does  not  contain  the 
usual  attesting  clause  in  full.  It  contains  these  words,  how- 
ever, at  the  conclusion :  "  I  do,  at  Barkhamstead,  this  14th  day 
of  January,  A.  D.  1828,  sign,  seal,  and  publish  this  as  my  last 
will  and  testament,  hereby  revoking  all  other  wills  by  me  made. 
In  presence  of."  It  is  signed  and  sealed  by  the  testator,  and 
the  signatures  of  three  persons  affixed  as  attesting  witnesses. 

Proofs  were  offered  and  admissions  made  by  contestants,  es- 
tablishing the  fact  that  all  three  of  the  subscribing  witnesses 
are  dead.  Depositions  were  read,  proving  the  signatures  of  the 
subscribing  witnesses,  and  oral  testimony  was  given,  establish- 
ing the  signatures  of  the  deceased.  The  paper  was  found,  a  few 
days  before  it  was  offered  for  probate,  among  the  sermons  of  the 
deceased,  sealed  and  indorsed  as  "  the  last  will  and  testament 
of  the  Rev.  Samuel  Griswold." 

The  counsel  for  the  contestants,  to  sustain  his  first  point,  cited 
the  case  of  Moultrie  a.  Hunt  (23  N.  Y.,  394).  But  in  that  case 
it  appears  affirmatively  that  Hunt,  the  person  executing  the  in- 
strument, did  not  state  to  the  subscribing  witnesses  the  nature 
of  the  paper  which  he  requested  them  to  attest ;  but  in  this  case 
nothing  appeared  to  show  that  all  of  the  formalities  required  by 
law  had  not  been  complied  with.  The  will,  as  it  appears  on  its 
face,  having  been  signed,  sealed,  and  published  as  and  for  the 
last  will  and  testament  of  the  deceased,  in  presence  of  three 
witnesses,  more  than  thirty-five  years  ago, — and  the  witnesses 
being  all  dead,  their  signatures  and  that  of  the  testator  being 
proved,  after  this  lapse  of  time ;  taking  into  account  the  indorse- 
ment upon  the  paper,  and  other  facts  and  circumstances  proven 
on  the  trial,  indicating  the  care  and  circumspection  attendant 
upon  the  execution  of  the  paper,  under  the  authority  of  Croft 
a.  Pawlet  (2  Strange,  1109 ;  and  see  10  Paige,  85),  I  should  be 
justified  in  presuming  that  all  the  other  formalities  required  by 
law  for  the  attestation  of  a  valid  will  had  been  complied  with. 
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There  is  no  reason,  therefore,  in  respect  to  all  the  formalities  re- 
quired, in  order  to  make  the  instrument  valid,  why  it  should 
not  be  admitted  to  probate. 

But  it  is  contended  that  a  subsequent  instrument  was  made 
about  the  year  1851,  revoking  all  former  wills.  It  was  decided 
in  the  court  of  the  King's  Bench,  in  England,  as  long  ago  as 
1688,  that  a  subsequent  valid  will  is  a  revocation  of  a  former. 
(Hitchins  a.  Bassett,  3  Mod.  J?.,  203 ;  Eggleston  a.  Spake,  75., 
258.)  It  was  long  a  vexed  question  whether  a  subsequent  will 
revoked  a  former  one,  unless  the  subsequent  will  contained  a 
revoking  clause.  (See  the  excellent  Treatise  of  Judge  Wittard 
on  Executors,  119 ;  1  Bradf.,  114 ;  4  7J.,  334.) 

But  our  statutes,  and  the  adjudications  construing  the  same, 
have  settled  that  question.  The  Revised  Statutes  point  out  the 
only  modes  by  which  a  will  may  be  revoked  or  altered : 

First,  by  some  other  will  in  writing. 

Second,  by  some  other  writing  of  the  testator,  declaring  such 
revocation  or  alteration,  and  executed  with  the  same  formalities 
with  which  the  will  itself  was  required  by  law  to  be  executed. 

Third,  by  burning,  tearing,  cancelling,  obliterating,  or  destroy- 
ing the  will,  with  the  intent  of  revoking  the  same  by  the  testa- 
tor himself,  or  by  another  person  in  his  presence,  by  his  direc- 
tion or  consent. 

Fourth,  by  certain  changes  in  the  testator's  situation  in  life, 
as  by  marriage. 

Fifth,  by  partial  revocations,  occasioned  by  ademption  of  a 
legacy.  (2  Rev.  Stat.,  4  ed.,  246.) 

It  is  claimed  by  the  contestants  that  the  facts  bring  the  case 
within  the  first  subdivision  above  stated. 

One  witness  testifies  that  about  the  year  1850  he  called  at  the 
store  of  the  deceased ;  that  after  a  little  conversation,  deceased 
inquired  if  the  witness  was  in  a  hurry,  and  stepping  a  little  from 
behind  his  counter,  holding  a  paper  in  his  hand,  and  looking 
out  of  the  window,  inquired  of  the  witness  who  it  was  passing 
by  ;  and  being  informed  that  it  was  Mr.  Griffin,  a  neighbor,  the 
latter  was  invited  in  by  the  deceased.  The  deceased  then  step- 
ped behind  the  counter,  still  holding  the  paper,  and  addressing 
Griffin  and  the  witness,  remarked  that  his  circumstances  had 
somewhat  changed  recently,  and  laying  the  paper  on  the  coun- 
ter, said,  "This  is  my  last  will  and  testament;"  and  further 
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said,  "I  hereby  revoke  all  former  wills,"  moving  his  finger 
along  down  to  the  bottom  of  the  paper ;  the  deceased  further 
saying,  "  This  is  my  hand  and  seal."  The  deceased  then  showed 
where  he  wanted  the  witness  and  Griffin  should  sign  their 
names,  pointing  out  the  place  on  the  paper,  and  saying,  "  Gen- 
tlemen, I  want  you  to  sign  there."  The  witness  and  Griffin 
then  signed  their  names.  The  witness  testified  that  as  the  de- 
ceased ran  his  finger  along  the  paper,  he  said  the  words,  "  I 
hereby  revoke  all  former  wills."  He  testified  that  he  saw  the 
seal  to  the  instrument  at  the  time. 

The  counsel  for  the  proponent  sought  to  invalidate  the  credi- 
bility of  this  witness,  by  showing  statements  out  of  court,  incon- 
sistent with  his  testimony.  It  is  not  necessary  to  detail  these 
circumstances,  because  he  is  corroborated  by  Mrs.  Simmons,  who 
had  been  some  nine  or  ten  years  in  the  family  of  the  deceased 
as  housekeeper  and  clerk  in  his  store.  She  testified  that  she 
saw  the  instrument  referred  to  by  the  other  witness,  Mr.  Som- 
ers,  while  it  was  being  drawn ;  that  the  deceased  wrote  upon 
the  paper  a  little  every  day,  for  several  days,  and  laid  it  aside ; 
that  in  his  absence  she  read  all  that  he  had  written,  and  that 
her  reason  for  so  doing  was  to  ascertain  whether  he  had  made 
a  legacy  to  her,  as  he  hud  promised  to  do ;  that  she  read  jt  over 
in  company  with  Alexander  Y.  G.  Comstock,  a  grandson  of 
the  deceased  ;  that  she  saw  the  deceased  sign  and  seal  the  will, 
and  saw  him  call  in  Mr.  Griffin  to  witness  it  the  next  morning 
after  it  was  drawn,  and  saw  Griffin  and  Somers  sign  their  names 
as  witnesses ;  that  she  remembered  of  seeing  a  clause  in  the  will 
revoking  all  former  wills ;  she  stated  some  of  the  other  provisions 
that  the  will  contained ;  she  corroborated  the  witness  Somers, 
in  respect  to  the  circumstances  that  transpired  at  the  time  the 
will  was  witnessed. 

Alex.  V.  G.  Comstock  testified  that  he  saw  the  paper  while 
it  was  being  drawn.  He  corroborated  the  testimony  of  Mrs. 
Simmons. 

Griffin,  the  other  subscribing  witness,  was  proved  to  be 
dead. 

Under  this  testimony,  it  appears  clear  that  the  will  of  1828, 
propounded  for  probate,  had  been  revoked  by  the  subsequent 
will  above  referred  to. 

I  therefore  order  that  probate  of  the  instrument  propounded 
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be  denied,  and  that  the  same  be  held  and  declared  to  be  invalid 
as  a  will  of  real  or  personal  estate. 

The  application  of  some  of  the  contestants  to  have  the  costs 
paid  by  Mr.  Moore,  personally,  cannot  be  entertained.  On 
finding  the  will,  it  became  the  duty  of  Mr.  Moore  to  offer  it  for 
probate.  I  see  nothing  tending  to  show  that  he  has  transcend- 
ed his  duty  in  the  matter.  His  costs,  and  the  costs  of  the  con- 
testants, may  be  paid  out  of  the  estate.  If  the  amount  is  not 
agreed  upon  among  the  heirs,  the  same  may  be  taxed  on  the 
usual  notice. 


ATOCHA  a.  GARCIA. 
New  York  Superior  Court ;  Special  Term,  July,  1862. 

REFERENCE,  WHEN  ORDERED. — COMPLAINT. — STATEMENT  OF 
GROUND  FOR  ARREST. 

In  an  action  in  which  the  trial  of  an  issue  of  fact  will  require  the  examination  of 
a  long  account,  a  compulsory  order  6f  reference  is  proper,  notwithstanding  the 
complaint  may  contain  allegations  of  fraud,  such  as  constitute  a  ground  of  ar- 
rest, and  the  defendant  has  b«en  arrested  thereon.  * 

*  LEWIS  a.  TUB  IRVING  FIKK  INSURANCE  COMPANY.  In  two  actions,  brought  by 
George  and  Everett  Lewis  against  the  Irving  and  the  Fulton  Fire  Insurance  Com- 
panies respectively,  it  was  Held  (Supreme  Court,  Second  District,  Special  Term  and  Cir- 
cuit, October,  1862),  that  the  issue  of  damages  in  insurance  causes  was  referable 
where  it  required  the  examination  of  a  long  account. 

Motion  for  reference  on  the  part  of  defendants. 

These  actions  were  brought  to  recover  under  policies  of  insurance  for  loss  by 
fire  of  a  stock  of  goods,  consisting  of  stoves  and  tin- ware,  embracing  many  items. 

The  answers  of  the  defendants  denied  that  the  plaintiffs  lost  by  the  fire  the  goods 
claimed  to  have  been  lost,  and  charged  fraud  upon  the  plaintiffs  in  making  claim 
for  more  goods  than  they  lost,  whereby,  by  a  condition  of  the  policies,  they  are 
precluded  from  any  recovery  whatever. 

The  causes  were  noticed  for  trial,  and  placed  on  the  calendar  for  the  Circuit  of 
October,  1862. 

The  defendants  gave  notice  of  motions  for  the  first  day  of  circuit  that  the  cause* 
be  referred,  on  the  ground  that  the  trial  would  require  the  examination  of  a  long 
account. 
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Especially  is  this  so  where  the  case  is  such  that  the  allegations  of  fraud  are  imma- 
terial, and  unnecessary  in  the  complaint. 

Section  288  of  the  Code  of  Procedure,  as  amended  in  1862, — which  provides  that 
no  execution  shall  issue  against  the  person  of  a  judgment-debtor,  unless  an  or- 
der of  arrest  has  been  served,  as  in  this  act  provided,  or  unless  the  complaint 
contains  a  statement  of  facts  showing  one  or  more  of  the  causes  of  arrest  re- 
quired by  §  179, — in  its  true  construction,  requires  that  in  all  those  actions, 
where  the  nature  of  the  cause  of  action  is  such  that  the  defendant  may  be  arrest- 
ed, the  ground  of  arrest  must  be  stated  in  the  complaint ;  otherwise  an  execu- 
tion cannot  go  against  the  person,  unless  an  order  of  arrest  has  been  served. 
But  when  the  action  is  one  in  which  the  defendant  cannot  be  arrested  without 
some  intrinsic  fact,  forming  no  part  of  the  cause  of  action,  but  merely  inciden- 
tal to  it,  the  fact  must  be  stated  in  an  affidavit,  and  an  order  of  arrest  must  be 
obtained  and  served,  and  the  averment  of  such  fact  in  the  complaint  will  not 
alone  authorize  an  execution  against  the  person. 

In  the  latter  class  of  cases,  allegations  of  the  facts  constituting  the  ground  of  ar- 
rest are  not  proper  in  the  pleading. 

Motion  for  a  reference  of  the  action. 

This  action  was  brought  by  Alexander  Atocha  against 
Clementi  P.  Garcia,  to  recover  the  value  of  board  and  lodging. 
The  complaint  contained  allegations  of  fraud  in  the  contracting 
of  the  debt  in  question,  intended  to  show  a  ground  for  arrest- 
ing the  defendant,  as  a  provisional  remedy.  The  plaintiff 
caused  the  defendant  to  be  so  arrested,  and  now,  the  cause 
being  at  issue,  moved  for  a  reference,  on  the  ground  that  it 
would  require  the  examination  of  a  long  account. 

MONELL,  J. — I  cannot  entertain  a  doubt  that  the  trial  of  this 
action  will  require  the  examination  of  a  long  account,  on  the 
part  of  the  plaintiff.  The  issues  require  the  plaintiff  to  prove 
each  item.  The  defendant,  by  his  answer,  puts  him  to  this 
proof,  and  the  action  will  fail,  as  to  any  part  not  sufficiently 
established  by  evidence.  The  case  is  brought,  therefore,  direct- 
ly within  section  271  of  the  Code.  But  it  is  objected  by  the 
defendant,  that  he  has  a  right  to  a  trial  by  jury  of  the  allega- 


After  argument  by  Edward  Fitch  and  John  Owen  for  the  motion,  and  by  E.  J. 
Beach,  opposed — 

The  court  (SCRTJGHAM,  J.)  granted  the  motion  to  refer  the  issue  of  damages,  on 
defendants  paying  costs  of  the  term. 

The  plaintiffs  appealed  to  the  general  term,  but  the  appeal  was  dismissed,  on 
the  ground,  that  by  accepting  the  costs  plaintiffs  had  waived  their  right  to  appeal 
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tion  of  fraud  contained  in  the  complaint,  and  upon  which  an 
order  of  arrest  has  been  issued,  and  executed  by  the  arrest  of 
the  defendant ;  and  that,  therefore,  the  case  is  no  longer  refer- 
able. 

I  think,  however,  the  defendant  is  mistaken  in  supposing 
such  an  issue  can  be  tried  at  all.  The  action  is  to  recover  the 
value  of  board  and  lodging,  &c.,  furnished  the  defendant,  and 
for  no  other  purpose.  The  allegations  of  fraud  in  the  complaint 
are  not  only  unnecessary,  in  order  to  procure  the  provisional 
remedy  of  arrest,  but  I  think  them  to  be  improper,  and  should 
be  stricken  out  as  irrelevant.  Doubtless,  the  plaintiff's  attor- 
ney, in  reading  the  amendment  to  section  288  of  the  Code, — 
which  provides  that  no  execution  shall  issue  against  the  person, 
unless  an  order  of  arrest  has  been  served,  or  "  unless  the  com- 
plaint contains  a  statement  of  facts  showing  one  or  more  of  the 
causes  of  arrest  required  by  section  179," — has  supposed  it 
necessary  to  allege  the  fraud,  to  secure  the  right  to  issue  an 
execution  against  the  person,  if  the  plaintiff  should  not  or  could 
not  procure  an  order  of  arrest.  This,  however,  is  not  the  cor- 
rect construction  of  the  amendment. 

Subdivisions  1  and  2  of  section  179,  authorize  an  arrest  when 
the  action  is  for  the  recoveries  therein  enumerated.  In  such 
actions,  the  grounds  of  arrest  must  necessarily  appear.  They 
are  a  part,  if  not  all,  of  the  cause  of  action.  Whereas,  in  sub- 
division 3,  the  grounds  of  arrest  must  as  necessarily  appear 
after  the  action  is  commenced.  Subdivision  4, — which  author- 
izes an  arrest  where  the  debt  has  been  fraudulently  contracted, 
— gives  the  provisional  remedy  in  an  action  to  recover  the 
debt ;  and  subdivision  5,  when  the  defendant  has  removed,  <fec., 
his  property,  with  intent  to  defraud  his  creditors. 

It  is  clear,  that  in  all  that  class  of  cases  where  the  substantive 
cause  of  action  is  such  that  the  defendant  may  be  arrested,  it 
must  be  stated  in  the  complaint,  as  in  actions  for  injuries  to  the 
person  or  character,  or  for  wrongfully  taking,  detaining,  or 
converting  property,  and  the  like.  In  these,  the  complaint,  in 
alleging  the  cause  of  action,  necessarily  alleges  the  grounds 
which  authorize  an  arrest ;  but  where  the  substantive  cause  of 
action  does  not,  of  itself,  warrant  an  arrest,  and  the  arrest  is  an 
incident  merely,  growing  out  of  other  facts,  arising  at  the  time 
or  subsequently,  they  become  no  part  of  the  cause  of  action, 
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and  are  unnecessary  in  the  complaint.  The  true  construction, 
therefore,  of  the  amendment  of  the  Code  referred  to,  is,  that  in 
all  those  actions,  where  the  nature  of  the  cause  of  action  is  such 
that  the  defendant  may  be  arrested,  it  must  be  stated  in  the 
complaint,  otherwise  an  execution  cannot  go  against  the  person, 
unless  an  order  of  arrest  has  been  served.  But  when  the  action 
is  one  in  which  the  defendant  cannot  be  arrested,  without  some 
extrinsic  fact,  forming  no  part  of  the  cause  of  action,  but  mere- 
ly incidental  to  it,  the  fact  must  be  stated  in  an  affidavit,  and 
an  order  of  arrest  must  be  obtained  and  served,  and  the  aver- 
ment of  such  fact  in  the  complaint  will  not  alone  authorize 
an  execution  against  the  person.  Hence  the  averment  in  the 
complaint  is  immaterial.  The  grounds  of  arrest,  in  such  cases, 
must  appear  by  affidavit,  and  can  only  be  met  by  affidavit. 
The  issue  to  be  tried  in  the  action  is  the  debt,  not  the  fraudulent 
contraction  of  it.  The  judgment  recovered  is  for  the  debt,  not 
for  the  fraud.  If  the  defendant  fails  to  get  the  order  of  arrest 
vacated,  he  is  liable  to  an  execution  against  his  person ;  and  if 
no  order  has  been  obtained  and  served,  he  cannot  be  arrested, 
although  the  complaint  alleges  the  fraud.  In  this  view,  if  it  be 
correct,  no  question  of  fraud  can  be  tried  in  this  action,  and  the 
only  judgment  the  plaintiff  can  obtain  is  for  the  demand  stated 
in  his  complaint. 

But  even  if  .this  view  were  incorrect,  the  case  would  still  be 
referable.  The  necessary  examination  of  a  long  account  would 
make  it  so ;  that  is,  the  substantive  cause  of  action.  The  fraud 
is  incidental,  and  only  important  to  the  plaintiff,  as  furnishing 
the  ground  for  obtaining  the  provisional  remedy  provided  by 
law  in  such  cases.  That  remedy  has  already  been  obtained, 
and  the  grounds  for  it  cannot  enter  into  the  trial  of  the  action. 

The  action  must  therefore  be  referred  to  a  referee,  to  hear 
and  determine. 
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Supreme  Court,  Third  District;  General  Term,  May,  1862. 

CONTEMPT   IN    SUPPLEMENTARY   PROCEEDINGS. — ABATEMENT   BT 
CHANGE  OF  OFFICES. 

An  order  dismissing  proceedings  to  enforce  a  civil  remedy  by  attachment  for 
contempt, — t.  g.,  to  compel  the  appearance  of  the  defendant  for  examination, 
supplementary  to  judgment  under  §  292  of  the  Code  of  Procedure, — is  appealable, 
as  affecting  a  substantial  right.  The  attachment  is  a  proceeding  to  enforce  the 
plaintiffs  right  and  to  collect  his  judgment.* 

Supplementary  proceedings  under  the  provisions  of  the  Code  of  Procedure,  taken 
before  a  county  judge,  and  proceedings  therein  to  punish  for  a  contempt  by  a  fine 
for  the  benefit  of  the  party,  do  not  abate  upon  the  expiration  of  his  term  of  office, 
but  may  be  continued  before  his  successor.  1.  If  such  proceedings  are  considered 
as  a  part  of  the  orderly  progression  of  the  action  itself,  as  they  may  properly  be 
regarded,  the  death  or  expiration  of  the  officer  before  whom  they  are  conducted, 

*  It  is  held,  however,  that  the  orders  allowed  to  be  made  in  supplementary 
proceedings — directing  the  application  of  property  and  money  to  the  payment  of 
a  judgment,  and  to  punish  for  contempt  (Code,  §§  297,  302) — are  entirely  discre- 
tionary; and  an  order  denying  an  application  for  them  is  not  appealable.  (JV.  Y. 
Com.  PL,  1868,  Joyce  a.  Holbrook,  7  Abbotts'  Pr.,  338.) 


In  MALLOEY  a.  GULICK  (Supreme  Court,  First  Dittrid  ;  General  Term,  February,  1863), 
it  was  Held,  that  from  a  determination  in  supplementary  proceedings,  an  appeal 
lies  only  to  the  general  term  of  the  district  in  which  the  judgment-roll  was  filed. 

Appeal  from  an  order  appointing  a  receiver  in  supplementary  proceedings. 

The  action  was  brought  by  William  M.  Mallory  against  James  H.  Gulick.  The 
place  of  trial  was  Steuben  county.  Judgment  was  recovered  by  the  plaintiff ;  and 
the  judgment-roll  filed  in  Steuben  county.  Defendant  was  examined  in  supple- 
mentary proceedings,  under  an  order  of  Mr.  Justice  Barnard,  of  the  First  District ; 
and  such  proceedings  were  had,  that  such  justice  at  New  York  city  appointed  * 
receiver  of  a  debt  due  the  defendant  from  a  person  residing  in  the  city  of  New 
York.  The  order  appointing  the  receiver  was  filed  in  Steuben  county.  Defendant 
appealed  to  the  general  term  of  the  First  District.  At  the  hearing  of  the  appeal, 

Britton  Sf  Ely,  for  the  plaintiff,  raised  the  preliminary  objection  that  the  appeal 
should  be  heard  in  the  Seventh  District. 

Bogardus  tf  Brown,  for  the  defendant. 

THX  COURT  (INQRAHAM,  P.J.,  SoTHKELAND  and  CLERK*,  JJ.)  dismissed  the  appeal, 
on  the  ground  that  the  appeal  could  only  be  taken  to  the  general  term  of  the 
Seventh  District ;  but  without  costs,  the  point  being  new. 
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ought  not  to  affect  the  proceedings.  2.  If,  however,  they  are  regarded  as 
special  proceedings,  a  liberal  construction  of  the  provision  of  2  Rev.  Stat.,  284, 
§  51, — that  such  proceedings  may  be  continued,  in  case  of  the  death,  &c. ,  of  an 
officer,  by  his  successor  in  office,  or  by  certain  other  officers,  &c., — would  apply 
it  to  such  a  case  ;  for  the  expiration  of  the  term  of  office  may  be  deemed  a  re- 
moval from  office,  or  as  a  disability,  within  the  meaning  of  that  section. 

That  provision  of  the  Revised  Statutes  is  intended  of  all  those  proceedings  which 
cannot,  with  propriety,  be  classed  under  ordinary  proceedings  in  an  action.  It 
is  not  confined  to  what  are  defined  by  the  Code  as  special  proceedings.* 

Whether  the  court  have  power  to  punish  a  contempt  of  the  order  of  a  judge, 
made  out  of  court, — Query  9 

Appeal  from  an  order  of  a  county  judge,  in  proceedings  sup- 
plementary to  execution. 

The  plaintiff,  having  a  judgment  on  which  an  execution 
against  the  defendant  had  been  returned  unsatisfied,  applied,  in 
1859,  to  Judge  Robinson,  then  county  judge  of  Albany  county, 
for  an  order,  under  section  292  of  the  Code,  to  examine  the 
defendant  in  regard  to  his  property.  The  order  was  granted, 
duly  served,  the  defendant  appeared,  and  the  examination 
was  in  part  had,  and  adjourned  to  a  subsequent  day. 

On  such  day  the  defendant  did  not  appear,  and  an  order  was 
issued,  and  duly  served,  to  show  cause  why  an  attachment 
should  not  be  issued  against  him.  No  cause  being  shown,  an 
attachment  against  the  defendant  was  issued  by  Judge  Robin- 
son, but  failed  of  service  on  account  of  inability  to  find  the 
defendant. 

Meanwhile,  on  the  last  of  December,  1859,  Judge  Robinson's 
term  of  office  expired,  and  he  made  an  order  transferring  the 


*In  the  case  of  GBAT  a.  COOK  (New  York  Superior  Court;  Special  Term,  1863),  it 
was  Held,  by  BOSWORTH,  Ch.  J.,  that  a  proceeding  to  enforce  a  judgment,  by 
attachment  as  for  contempt,  is  a  special  proceeding  and  not  a  civil  action  ;  and  if 
the  defendant  be  found  to  be  not  guilty  of  the  misconduct  charged,  his  costs  are 
such  as  the  Revised  Statutes  prescribe  (citing  2  Rev.  Stat.,  619,  §§  39,  42 ;  Code, 
§§  1-3,  303,  471 ;  1  Cow.,  214 ;  3  Paige,  85,  347  );  for  the  Code  affects  costs  in 
civil  actions  only,  and  declares  that  the  Code  shall  not  affect  any  proceedings  pro- 
vided for  by  the  13th  title  of  chap.  8  of  part  3  of  the  Revised  Statutes.  (Code, 
§  471.) 

As  to  the  meaning  of  the  word  "  special,"  as  used  in  the  Revised  Statutes,  see, 
also,  Kundolf  a.  Thalheimer  (12  N.  Y.,  593,  reversing  S.  C.,  17  Barb.,  506) ;  Dou- 
bleday  a.  Heath  (16  N.  Y.,  80)  ;  Griswold  a.  Sheldon  (4  lb.,  581) ;  Frees  a.  Ford, 
(6  lb.,  176);  Arnold  a.  Rees  (18  lb.,  57 ;  S.  C.,  7  Abbotts'  Pr.,  828 ;  17  How.  Pr.. 
36)  ;  Beecher  a.  Allen  (5  Barb.,  169) ;  Seymour  a.  Mercer  (13  How.  Pr.,  664). 
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unfinished  business  to  his  successor,  Judge  Wolford,  whose 
term  of  office  commenced  on  the  1st  of  January,  1860. 

In  1862,  Judge  "Wolford,  on  the  application  of  the  plaintiff, 
issued  a  new  attachment,  on  the  old  proceeding,  against  the 
defendant,  in  which  the  latter  was  arrested  and  brought  be- 
fore him.  Interrogatories  were  filed,  and  time  given  to  the 
defendant  to  answer.  On  the  day  appointed  for  answering  he 
appeared,  and  moved  to  dismiss  the  proceedings,  upon  the 
ground  that  the  proceedings  before  Judge  Robinson  terminated 
with  his  term  of  office,  and  were  not  and  could  not  be  legally 
continued  before  his  successor ;  that  proceedings  for  contempt 
in  disobeying  of  an  order  in  supplementary  proceedings,  could 
be  heard  and  the  disobedience  punished  only  by  the  judge 
issuing  the  original  order,  and  were,  in  their  nature,  personal 
to  that  officer. 

The  county  judge  dismissed  the  proceedings  and  discharged 
the  defendant  from  arrest,  holding  that  he  had  no  lawful  juris- 
diction over  him. 

From  the  order  thus  discharging  the  defendant,  the  plaintiff 
now  appealed  to  the  general  term. 

Lyman  Tremain,  for  the  plaintiff. 
Anson  Bingha/m^  for  the  defendant 

BY  THE  COURT. — HOOEBOOM,  J.  (after  stating  the  facts). — I 
think  the  order  is  appealable,  because  it  defeats  the  plaintiff  of 
a  substantial  right.  The  object  of  the  proceedings  before 
Judges  Robinson  and  Wolford  was  not  simply  to  punish  the 
defendant  for  a  contempt  of  the  judge's  order,  but  to  enforce 
the  plaintiff's  rights  and  collect  his  judgment.  The  attachment 
was  issued  at  the  instance  of  the  plaintiff,  and  was  a  necessary 
proceeding  to  enable  him  to  pursue  the  investigation  before 
the  judge.  A  contumacious  refusal  on  the  part  of  the  defendant 
to  answer  before  the  judge,  might  be  punished  by  the  imposi- 
tion of  a  fine,  fully  vindicating  the  dignity  of  the  tribunal  for 
the  contempt  of  its  order  of  process,  and  fully  idemnifying  the 
prosecuting  party  for  any  pecuniary  loss  he  had  sustained 
thereby.  (2  Rev.  Stat.,  536 ;  People  a.  Compton,  1  Diter,  515 ; 
Livingston  a.  Swift,  MS.  opinion,  third  district.)  It  is  not  ne- 
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cessary  now  to  determine  whether  the  fine  could  equal  the 
plaintiff's  judgment,  though  I  do  not  see  why  it  could  not, 
if  satisfactory  evidence  was  presented  to  the  judge  that  the 
plaintiff  had  sustained  that  amount  of  loss  by  the  contumacy 
of  the  defendant. 

The  considerations  already  referred  to,  show  that  the  pro- 
ceedings for  the  attachment  of  the  defendant  had  a  double  ob- 
ject, to  wit :  1.  For  the  punishment  of  the  defendant ;  and  2. 
For  the  indemnity  of  the  plaintiff  and  the  payment  of  his  judg- 
ment. They  should  not,  therefore,  except  for  imperative  and 
insuperable  objections,  be  permitted  to  fall  through  or  fail  of 
their  object,  by  the  accidental  circumstance  of  the  expiration 
of  the  term  of  office  of  the  incumbent  thereof.  The  ends  of 
justice  require  that  the  continuity  of  the  proceedings  should  be 
preserved,  if  possible.  Now,  the  proceedings  under  section  292 
and  subsequent  sections  of  the  Code  are  either  in  continuation 
of  the  ordinary  proceedings  in  the  suit,  and  to  be  regarded  as  a 
part  thereof,  as  has  been  held  in  some  cases  (Dresser  a.  Yan 
Pelt,  15  How.  Pr.,  23  ;  Bank  of  Genesee  a.  Spencer,  Ib.,  412) ; 
or  else  they  are  special  proceedings,  out  of  the  ordinary  course, 
but  having  the  same  general  object  in  view, — to  wit,  the  col- 
lection of  the  judgment, — as  is  held  in  several  other  cases. 
(Davis  a.  Turner,  4  Sow.  Pr.,  190.  See  Exp.  Ransom,  3  Code 
B.,  148 ;  IS.  Y.  Central  R.  R.  Co.  a.  Marvin,  11  N.  Y.,  276.)* 
If  they  come  under  the  first  head,  then  it  would  seem  as  if  they 
were  properly  continued  before  the  successor  in  office  of  the 
officer  before  whom  the  application  was  originally  made.  And 
as  the  suit  itself,  in  the  Supreme  Court,  during  its  progress,  would 
not  abate  at  the  death  or  expiration  of  the  term  of  office  of  the 
justice  before  whom  it  was  pending,  or  if  he  were  the  sole 
judge  of  the  court,  like  the  chancellor,  by  the  death  or  expira- 
tion of  his  term  of  office  ;  so  the  proceedings  under  section  292, 
which  are  in  the  nature  of  a  creditor's  bill,  to  enforce  judgment 
(Sale  a.  Lawson,  4  Sandf.,  718),  ought  not  to  be  permitted  to 
abate  by  the  unavoidable  occurrence  of  an  event  like  the  expi- 
ration of  the  term  of  office  of  the  judge  before  whom  the  pro- 
ceedings were  first  instituted, — an  event  not  possible  to  be 

•  Consult,  also,  on  this  point,  Fellerman's  Case  (2  Ante,  156)  ;  Ore's  Case  (Ib., 
457)  ;  Griffin  a.  Domingues  (2  Dutr,  656). 
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always  foreseen  as  likely  to  occur  during  the  pendency  of  the 
proceedings,  and  one  over  which  the  parties  can  have  no  con- 
trol. 

The  propriety  of  such  a  rule  would  seem  to  be  manifest  in 
regard  to  the  ordinary  proceedings  before  the  judge ;  and  if 
such  an  event  occurred  while  the  examination  of  the  case  was 
going  on,  or  during  an  adjournment  of  the  hearing  made  for 
the  convenience  of  the  parties,  I  should  have  very  little  doubt, 
if,  as  before  assumed,  these  proceedings  were  to  be  regarded  as 
simply  successive  steps  in  the  orderly  progress  of  the  suit  to- 
wards its  final  consummation,  that  the  subsequent  proceedings 
might  be  appropriately  pursued  before  the  successor  in  office ; 
and  I  have  already  endeavored  to  show  that  the  proceedings  to 
examine  into  the  causes  of  a  disobedience  to  the  order  of  the 
judge,  requiring  the  appearance  or  further  examination  of  a 
party,  are,  in  an  important  sense,  a  part  of  the  orderly  proceed- 
ings under  this  section  of  the  statute,  inasmuch  as  they  have  in 
view  (besides  the  punishment  of  the  offender)  the  collection  of 
the  plaintiffs  debt. 

If  these  proceedings,  however,  are  to  be  regarded  as  special 
in  their  nature — extraordinary  in  their  character— peculiar  in 
their  object,  and  not  to  be  classed  among  the  ordinary  proceed- 
ings in  the  actions,  or  the  ordinary  methods  resorted  to  for  the 
consummation  of  those  proceedings  of  which  the  summons  is  the 
first  step, — then  the  question  arises,  whether,  in  the  nature  of 
things,  or  from  any  provisions  of  law,  we  can  determine  whether 
or  not  they  die  with  the  officer  before  whom  they  were  com- 
menced, or  may  be  continued  before  his  successor. 

This  question  must  be  determined,  I  think,  by  the  construction 
to  be  given  to  §  51,  art.  2,  tit.  2,  ch.  3,  part  3,  Revised  Statutes. 
(2  Rev.  Stat.,  284,  3  ed.,  383.)  This  section  provides  that  "in 
case  of  the  death,  sickness,  resignation,  removal  from  office, 
absence  from  the  county  of  his  residence,  or  other  disability  of 
any  officer  before  whom  any  special  proceedings,  authorized  by 
any  statute,  may  have  been  commenced,  and  where  no  express 
provision  is  made  by  law  for  the  continuance  of  such  proceed- 
ings, the  same  may  be  continued  by  the  successor  in  office  of 
such  officer,  or  by  any  other  officer  residing  in  the  same  county, 
who  might  have  originally  instituted  such  proceedings,"  <fec. 

This  provision  being  remedial  in  its  nature,  should  be  lib- 
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erally  construed  to  effectuate  the  object  intended.  That  object, 
apparently,  was  to  provide  for  the  continuance  of  all  judicial 
proceedings,  except  those  in  ordinary  progress  of  an  action — 
which  would  be  continued  of  course — and  those  where  special 
provision  had  already  been  made  by  statute.  And  I  think  it 
may,  without  violence  to  its  language,  be  so  construed  as  to  em- 
brace the  present  case.  In  a  certain  sense,  "removal  from 
office"  may  be  said  to  embrace  the  displacement,  departure,  or 
removal  from  office,  consequent  upon  the  expiration  of  the  term 
of  office  of  the  incumbent ;  but  more  particularly,  I  think,  the 
expiration  of  the  term  of  office  may  be  said  to  create  "  a  disa 
bility  of  the  officer  before  whom  any  special  proceedings  are 
instituted."  If  it  be  said  that  the  term  "  disability"  means  a 
temporary  one,  or  one  applied  to  a  particular  cause  or  proceed- 
ing, I  answer,  it  cannot  mean  that  in  the  present  case,  because 
the  language  is,  "  removal  from  office"  or  "  other  disability," 
implying  that  removal  from  office  and  the  permanent  disqualifi- 
cation thereby  induced,  is  one  of  the  "  disabilities"  to  which 
the  statute  refers.  So,  also,  it  would  not  be  a  very  latitudina- 
rian  construction  (in  order  to  promote  the  ends  of  justice)  to 
read  the  words,  "  where  no  express  provision  is  made  by  law 
for  the  continuance  of  such  proceedings,"  by  prefacing  them 
with  the  words  "  in  cases,"  and  then  they  would  plainly  embrace 
the  present  proceeding. 

It  is  said  this  section  is  inapplicable  to  the  case  in  hand,  be- 
cause the  statute  is  confined  to  "  special  proceedings,"  and  this 
is  not  a  special  proceeding  under  the  definition  of  the  Code.  I 
have  already  referred  to  several  cases  which  hold  this  is  a  spe- 
cial proceeding  within  the  definition  of  the  Code  ;  but  I  think 
it  sufficient  to  say,  that  the  term  so  designated  in  the  Revised 
Statutes  was  employed  before  the  enactment  of  the  Code,  and 
was  evidently  intended  to  designate  all  those  which  could  not,  with 
propriety,  be  classed  under  the  ordinary  proceedings  in  the  ac- 
tion. In  such  a  sense  they  are  properly  designated  as  special 
— that  is,  out  of  the  ordinary  course. 

It  is  said  that  the  power  to  punish  for  a  contempt,  is  per- 
sonal to  the  judge  or  tribunal  whose  dignity  or  authority  has 
been  treated  with  disrespect ;  and  Shepard  a.  Dean  (13  How. 
Pr.,  174),  and  Wicker  a.  Dresser  (14  7J.,  465,  470),  are  cited  in 
support  of  this  position. 
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As  to  the  first  case,  it  must  be  remarked  that  this  question 
was  not  before  the  court.  The  question  there  was,  whether  the 
judge,  whose  order  was  disobeyed,  or  the  court  of  which  he  was 
a  member,  was  the  proper  tribunal  to  enforce  the  proceedings 
for  a  contempt,  and  it  was  held  that  it  belonged  to  the  former. 
Here,  the  question  is,  whether  the  successor  of  the  judge  who 
has  gone  out  of  office  is,  in  judgment  of  law,  the  officer  or  tri- 
bunal before  whom  the  proceedings  were  instituted.  If  he  is 
not,  the  party  is  not  punishable  at  all.  Besides,  Judge  Daly's 
decision  in  Shepard  a.  Dean,  is  directly  opposed  to  that  of  Judge 
Clerke  in  Wicker  a.  Dresser  (4  Abbott*'  Pr.,  93 ;  S.  C.,  13 
How.  Pr.,  331),  who  holds  that  the  court  has  the  inherent 
power,  in  a  general  sense,  of  punishing,  as  a  contempt,  disobe- 
dience to  orders  made  by  judges  out  of  court ;  and  that  it  is  a 
power  essential  to  the  efficacious  existence  of  a  judicial  tribunal ; 
and  that  the  power  has  not  been  taken  away  from  the  court  by 
any  provisions  of  the  Code  relating  to  supplementary  proceed- 
ings ;  and  that,  on  the  contrary,  the  Code,  in  the  sections  in 
reference  to  those  proceedings,  plainly  recognizes  such  power. 

The  case  of  Wicker  a.  Dresser  (14  Sow.  Pr.,  465),  only  de- 
cides that  the  application  to  punish  for  a  contempt  under  sup- 
plementary proceedings,  must  be  made  to  the  judge  whoee 
order  has  been  disobeyed,  and  not  to  the  court  (in  which  respect 
it  is  directly  contradicted  by  the  case  last  cited),*  but  decides 
nothing  as  to  the  continuity  of  the  proceedings  before  his  suc- 
cessor in  office,  or  the  legal  identity  of  the  two.  If,  therefore, 
they  are  in  legal  effect  the  same  person,  and  if  the  proceedings 
for  contempt  are  but  a  mode  of  obtaining  satisfaction  of  the 
judgment,  then  the  last-named  objection  to  this  process  is  un- 
supported by  sound  reason.  I  think  the  order  appealed  from 
should  be  reversed,  with  ten  dollars  costs. 

*  In  addition  to  the  cases  above  referred  to  on  this  point,  see  Matter  of  Smet- 
hurst  (2  Sandf.,  724) ;  Kelly  a.  McCormick  (2  E.  D.  Smith,  608).  The  case  of 
Wicker  a.  Dresser,  above  cited  (4  Abbott*'  Pr.,  93;  S.  C.,  18  ffoto.  Pr.,  881), 
which  asserts  the  inherent  power  of  the  court  to  punish  disobedience  to  the  order 
of  a  judge,  was  approved  and  followed  in  Kearney's  Case  (13  Ante,  459),  in  pref- 
erence to  the  cases  to  the  contrary  above  cited.  As  to  the  effect  of  entitling  an 
order  in  such  proceedings,  as  at  special  term,  or  making  it  returnable  at  special 
term,  compare  Bitting  a.  Vandenburgh  (17  How.  Pr.,  80) ;  Dresser  a.  Van  Pelt 
(15  Ib.,  19).  Consult,  also,  Ammidon  a.  Wolcott  (Port,  814);  and  Haggerty  a. 
Rogers  (76.,  note). 
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AMMTDON  a,.  WOLCOTT. 
&u/prenie  Court,  First  District ;  General  Term,  Nov.,  1860. 

ORDERS  IN  SUPPLEMENTARY  PROCEEDINGS. — ADJOURNMENTS,  AND 

THEffi   EFFECT   ON   PROCEEDINGS   FOR  CONTEMPT. WAIVER. — 

FORMER  ADJUDICATION  OF  QUESTION  ON  A  MOTION. 

The  objection  that  an  order,  for  the  examination  of  a  judgment-debtor  in  supple- 
mentary proceedings,  was  made  returnable  before  one  of  the  justices  of  the  court, 
instead  of  before  the  judge  making  the  order,*  is  waived  by  neglecting  to  take  it 
upon  the  return-day,  and  acquiescing,  without  appeal,  in  an  order  denying  the 
motion  to  set  aside  the  proceedings. 

A  debtor,  ordered  to  appear  and  be  examined  supplementary  to  judgment,  ap- 
peared, but  the  examination  was  suspended  by  reason  of  his  moving  to  vacate 
the  proceedings  for  irregularity.  He  was  also  present  on  the  hearing  of  that 
motion,  and  on  its  being  denied,  the  examination  was  adjourned  by  the  judge 
to  a  subsequent  day,  of  which  notice  was  given  only  to  the  debtor's  attorney. 
As  he  did  not  appear  on  the  adjourned  day,  the  plaintiff  obtained  a  new  order, 
requiring  him  to  appear  at  a  further  day,  which  order  was  served  personally. 

Hdd,  that  this  was  sufficient  to  found  proceedings  to  punish  him  for  contempt. 
1.  Upon  the  denial  of  the  defendant's  motion  to  vacate  proceedings,  his  exam- 
ination might  have  been  proceeded  with  forthwith,  but  the  judge  had  power  to 
adjourn  it  to  a  subsequent  day.  2.  Even  if  service  of  the  order  of  adjournment 
ought  to  have  been  personal,  the  defect  was  cured  by  obtaining  and  personally 
serving  a  new  order ;  and  it  was  not  necessary  that  the  new  order  should  be 
antedated.f 

*  In  HAOGERTT  a.  ROGERS  (N.  T.  Superior  Ct.,  Special  Term,  1862),  proceedings 
were  set  aside,  by  Mr.  Justice  Robertson,  upon  this  objection  being  taken.  Hatch 
a.  Weyburn  (8  How.  Pr.,  163) ;  Miller  a.  Bossman  (15  76.,  10 ;  17  /&.,  80),  were 
cited  as  authorities. 

•j-  In  supplementary  proceedings  against  judgment-debtors,  in  the  case  of  Rey- 
nolds a.  McElhone  (20  How.  Pr.,  454),  an  order  was  made,  forbidding  them  to 
dispose  of  their  property.  On  the  day  fixed  by  the  order  for  their  appearance  for 
examination,  they  appeared  at  the  office  of  the  judge,  and  after  waiting  some  time, 
the  office  being  unoccupied,  went  away.  Within  an  hour  after  the  appointed  time, 
the  judge  appeared  at  his  office,  and  the  plaintiff  also  appeared,  and,  in  the  ab- 
sence of  the  defendants,  took  an  order  appointing  a  referee,  and  continuing  the 
injunction.  In  conformity  with  this  order,  the  defendants  appeared,  and  submit- 
ted to  an  examination.  Held,  1.  That  the  original  injunction  had  not  become  re- 
voked nor  inoperative,  nor  had  the  proceedings  been  suspended  by  the  circum- 
stances ;  and  if  they  were,  it  was  waived  by  the  subsequent  appearance  of  the 
defendants.  2.  That  the  act  of  the  defendants,  in  paying  over  money  subsequent 
to  their  attendance  at  the  office  of  the  judge,  was  a  contempt. 
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In  this  case,  the  various  steps  having  been  taken  before  the  same  judge,  as,  iu 
reality,  parts  of  one  proceeding,  the  judge  had  a  right,  upon  the  examination 
of  the  debtor  on  interrogatories,  to  treat  as  conclusive  his  determination,  in  the 
motion  to  set  aside  the  proceedings  for  irregularity,  of  a  question,  which  in  both 
instances  was  presented  in  the  same  shape. 

Appeal  from  an  order  of  commitment  for  contempt. 

John  T.  Hodges,  the  plaintiff,  now  deceased,  recovered  judg- 
ment in  this  action  against  Anson  Wolcott,  the  defendant,  on 
October  13,  1856,  for  $1163.72.  Execution  was  issued  against 
the  defendant  as  a  resident  of  the  city  and  county  of  New  York 
and  returned  unsatisfied. 

On  December  13,  1859,  a  supplementary  order  was  granted 
by  Mr.  Justice  Clerke,  returnable  before  one  of  the  justices  of 
this  court,  at  chambers,  on  the  23d  day  of  said  December, 
which  was  served  on  the  21st  day  of  said  December,  on  the 
defendant  personally.  On  the  23d  day  of  said  December,  the 
defendant  did  not  proceed  with  the  examination,  but  procured 
an  order  to  show  cause  why  the  supplementary  order  should 
not  be  set  aside,  returnable  before  one  of  the  justices,  at  special 
term,  on  the  27th  day  of  the  same  month,  with  a  stay  of  plain- 
tiff's proceedings ;  which  motion  was  heard  at  special  term, 
before  Mr.  Justice  Leonard,  on  the  10th  day  of  January,  1860, 
and  denied,  and  the  defendant  was  required  to  appear  and  sub- 
mit to  an  examination,  under  and  pursuant  to  the  supplement- 
ary order,  on  the  14th  day  of  January,  which  last-mentioned 
order  was  served,  on  the  13th  day  of  January,  on  the  defend- 
ant's attorney.  On  the  14th  day  of  January,  the  defendant  (un- 
der the  advice  of  his  counsel)  refused  to  appear ;  and,  on  being 
called,  made  default  in  not  appearing,  which  default  was  cer- 
tified by  Mr.  Justice  Leonard. 

On  the  16th  day  of  January,  a  further  order  was  made  by 
Mr.  Justice  Leonard,  requiring  the  defendant  to  appear  and 
make  discovery,  under  the  supplementary  order,  before  one  of 
the  justices  at  chambers,  on  the  19th  day  of  January;  a  copy  of 
which  orders,  together  with  a  copy  of  the  order  of  January 
10th,  proof  of  service,  and  certificate  of  default,  was  served,  on 
the  16th  day  of  January,  on  the  defendant  personally  and  on 
his  attorney.  On  the  19th  day  of  January,  the  defendant  made 
default  in  not  appearing  and  submitting  to  such  examination. 
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On  the  same  19th  day  of  January,  an  order  was  granted  by  Mr. 
Justice  Leonard,  upon  affidavits  and  the  proceedings,  requiring 
the  defendant  to  show  cause  before  the  said  justice,  at  cham- 
bers, on  the  21st  day  of  January,  why  an  attachment  as  for  a 
contempt  should  not  issue  against  him ;  copies  of  which  order, 
and  of  the  affidavits  and  papers  annexed,  were  duly  served  on 
the  defendant  personally  and  his  attorney.  On  the  hearing  of 
said  order,  an  attachment  was  issued  by  Mr.  Justice  Leonard, 
returnable  before  him  on  the  25th  day  of  January.  On  the 
service  and  return  of  such  attachment,  interrogatories  and  an- 
swers were  ordered,  and  the  further  hearing  of  the  matter 
adjourned  to  the  27th  day  of  January,  before  the  same  justice. 
On  the  coming  in  of  such  interrogatories  and  answers,  the 
whole  matter  was  heard  before  that  justice.  On  that  hearing, 
the  defendant  moved  to  quash  the  writ  and  dismiss  the  pro- 
ceedings on  four  grounds.  1.  That  the  original  order  was  not 
in  conformity  with  the  statute.  2.  That  at  the  time  of  the  issu- 
ing and  return  of  the  execution,  the  defendant  was  a  resident 
of  the  county  of  Niagara,  and  not  of  the  city  of  New  York. 
3.  That  the  original  order  being  void,  the  subsequent  orders 
were  so  also.  4.  That  the  order  of  January  16,  1860,  was  ex 
parte  and  without  notice,  and  not  in  conformity  with  the  stat- 
ute. The  motion  was  denied,  and  the  defendant  excepted.  The 
defendant  then  offered  to  prove  by  parol  his  residence  in  Niag- 
ara, and  not  in  New  York,  at  the  time  the  execution  was  closed 
and  returned.  The  judge  refused  to  receive  the  proof,  on  the 
ground  that  the  question  had  been  already  decreed  in  the  pre- 
ceding proceedings.  The  defendant  excepted  therefrom.  An  or- 
der was  made  by  the  justice  on  February  4, 1860,  adjudging  the 
defendant  guilty  of  such  contempt,  and  imposing  certain  fines 
and  costs,  and  directing  the  commitment  of  the  defendant ;  from 
which  last-mentioned  order  the  defendant  now  appealed  to  the 
general  term.  During  the  pendency  of  the  appeal,  John  T. 
Hodges  assigned  his  claim  against  the  defendant  to  Holmes 
Ammidon  and  Alonzo  H.  Evans,  and  shortly  thereafter  died. 
On  May  14th,  1860,  by  an  order  made  at  special  term  before 
Justice  Bonney,  the  assignees  were  substituted  as  plaintiffs. 

A.  J.  WiUwd,  for  the  appellant. 
H.  L.  Clinton,  for  the  respondents. 
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BY  THE  COTTKT.* — HooEBOOM,  J. — Three  principal  objections 
are  made  by  the  defendant  to  the  order  of  Justice  Leonard,  of 
the  4th  of  February,  1860,  adjudging  him  to  be  in  contempt. 

1.  That  the  order  for  the  examination  of  the  party  was  return- 
able before  one  of  the  justices  of  this  court,  instead  of  the  judge 
making  the  order.     This  question  is  disposed  of  upon  author- 
ity.    It  is  held  to  be  untenable.     (Code,  §§  27,  292;  Dresser  a. 
Van  Pelt,  15  How.  Pr.,  19 ;  Bank  of  Genesee  a.  Spencer,  Jb.y 
412.)    The  defendant  having  neglected  to  object  to  the  order 
on  that  account,  on  the  return-day  thereof,  and  having  subse- 
quently moved  to  vacate  the  plaintiff's  proceedings  for  irregu- 
larity, which  motion  was  denied,  and  the  order  thereon  being 
unappealed  from,  he  must  be  deemed  to  have  waived  the  objec- 
tion or  acquiesced  in  the  decision  against  him.     (Viburt  a. 
Frost,  3  Abbotts'  Pr.,  119.) 

2.  It  is  objected  that  the  proceedings  have  not  been  regularly 
continued,  from  the  granting  of  the  first  order  down  to  the  order 
adjudging  the  party  in  contempt,  and  therefore  that  the  latter 
order  has  not  a  solid  foundation  upon  which  to  rest.    The  facts 
appear  to  be  these.    The  order  for  the  examination  of  the  debt- 
or was  returnable  on  the  23d  of  December,  1859.     Instead  of 
submitting  to  an  examination,  he  appeared  on  that  day  and  ob- 
tained an  order  to  show  cause  why  the  proceedings  should  not 
be  set  aside  and  vacated  ;  and,  among  other  reasons,  for  the 
reason  that  he  was  not  a  resident  of  the  city  and  county  of  New 
York.    This  motion  was  heard,  and  was  denied,  on  the  10th 
of  January,  1860,  and  the  defendant  further  ordered  to  appear 
on  the  14th  of  January.    This  order  was  served  only  on  defend- 
ant's attorney,  and  the  defendant  failed  to  appear.    His  default 
was  certified  by  the  judge,  and  on  the  16th  of  January,  the 
same  judge  made  a  farther  order  for  his  appearance  on  the  19th 
of  said  month,  which  order  was  personally  served  on  the  defend- 
ant, and  he  failed  to  appear.     On  the  retnrn-day  of  that  order, 
the  same  judge  made  a  further  order  on  the  defendant  to  show 
cause,  on  the  21st  of  January,  why  an  attachment  should  not 
be  issued.     No  cause  having  been  shown,  an  attachment  was 
issued  on  the  last-mentioned  day ;  since  which  time  it  is  not 
claimed  that  there  has  been  any  hiatus  in  the  proceedings.     I 

*  Present  Strranuun).  Bomnrr,  and  HOOKBOOM,  JJ. 
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am  of  the  opinion  that  the  proceedings  before  Judge  Leonard 
were  sufficiently  continuous  to  justify  the  final  order.  The  de- 
fendant was  in  court  on  the  return-day  of  the  first  order,  and 
his  examination  was  suspended  by  his  own  consent  and  in  con- 
sequence of  his  own  action.  He  was  also  in  court  on  the  mo- 
tion to  set  aside  the  proceedings ;  and  that  motion  having  been 
denied,  he  could  have  been  forthwith  examined.  His  exami- 
nation was  adjourned  to  a  subsequent  day,  which  the  judge  had 
a  right  to  do.  That  order  was  served  on  his  attorney,  and  the 
defendant  made  default.  That  service  was  probably  sufficient ; 
but  if  not  so,  the  defect  was  cured  by  the  service  of  the  order 
of  the  16th  of  January.  It  was  not  important  that  this  latter 
order  should  bear  date  on  the  return-day  of  the  preceding  one. 
It  was,  in  fact,  founded  upon  it  and  substantially  recited  it,  and 
was  issued  in  consequence  of  the  default  of  the  defendant  to 
appear  on  the  previous  order,  which  default  was  certified  by 
the  judge. 

3.  The  remaining  objection,  and  that  on  which  the  defendant 
principally  relies,  is,  that  on  being  brought  up  on  attachment 
for  the  contempt,  he  did,  in  addition  to  the  answers  to  the  inter- 
rogatories filed  for  the  purpose  of  proving  the  contempt,  offer 
to  show  that  at  the  time  the  execution  was  issued  and  returned, 
he  did  not  reside  in  the  city  and  county  of  New  York.  The 
judge  rejected  the  evidence,  on  the  ground  that  the  question 
had  been  already  adjudicated  by  him  on  the  motio'u  to  set  aside 
the  proceedings.  I  think  the  decision  of  the  judge  was  correct, 
upon  the  ground  on  which  it  was  placed  by  him.  It  will  be 
recollected  that  it  was  the  same  judge  who  conducted  all  the 
proceedings  subsequent  to  the  first  order,  and  the  order  to 
show  cause  why  the  proceedings  should  not  be  vacated.  It 
could  not  be  either  necessary  or  proper  for  him  to  re-examine 
this  question  at  every  step  of  the  proceedings.  He  had  decided 
the  question  upon  affidavits,  in  the  very  shape  in  which  the  de- 
fendants chose  to  present  it,  and  the  motion  could  not,  with 
propriety,  have  been  renewed.  It  is  said  that  the  order  denying 
the  motion  was  appealed  from.  If  so,  and  not  yet  heard  upon 
appeal,  the  defendant  should  have  procured  a  stay  upon  the 
proceedings  supplementary  to  execution,  until  that  question 
was  decided.  It  is  not  to  be  presumed  that,  in  a  proper  case, 
such  a  stay  would  not  have  been  granted.  I  think,  for  the 
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purposes  of  this  case,  the  question  of  residence — decided  upon 
the  motion — must  be  considered  in  the  same  light  as  if  the  evi- 
dence had  been  introduced  on  an  oral  examination  before  the 
judge,  on  inquiring  into  the  contempt.  The  various  steps  be- 
fore taken  were  all  parts  of  one  proceeding,  having  one  com- 
mon object — to  wit,  the  discovery  and  application  of  the  defend- 
ant's property  to  the  payment  of  the  plaintiff's  debt ;  that  the 
question  of  jurisdiction  had,  for  all  the  purposes  of  that 
proceeding,  been  deliberately  settled  upon  a  full  hearing  of  the 
parties,  and  that  it  was  not  open  for  further  examination,  upon 
a  mere  collateral  issue  as  to  the  point  whether  the  party  was 
guilty  of  a  contempt.  Judge  Clerke  granted  the  original  order 
upon  an  affidavit  conferring  jurisdiction  ;  and  if  that  question 
was  open  to  contestation  afterwards,  it  had  been  re-examined 
and  decided  by  Judge  Leonard  himself.  This  is  not  the  case  of 
a  trial  in  court  upon  issues  joined,  but  an  inquiry  made  by  the 
judge,  in  a  summary  way,  to  ascertain,  to  his  satisfaction, 
whether  the  defendant  had  violated  his  order. 

The  order  appealed  from  must  be  affirmed,  with  ten  dollars 
costs. 


AITKEN  a.  CLARK. 

Sivpreme  Cowrt,  First  District ;  General  Term,  Feb.,  1863. 

FBIVOLOUS  ANSWER. — INSUFFICIENCY  ON  INSPECTION. — PRACTICE 

ON  APPEAL. 

It  is  not  sufficient  to  sustain  judgment  on  an  answer  as  frivolous,  that  such  answer 

would  probably  be  held  bad  on  demurrer.* 
Thus,  in  an  action  against  a  married  woman  upon  a  contract  alleged  to  have  been 

made  by  her  for  the  benefit  of  her  separate  estate,  the  defence  that  she  has  no 

separate  estate  is  not  frivolous. 

*  In  the  case  of  THK  CORN  EZCHAMOI  BANK  a.  Tint  WBBTBLM  TRANSPORTATION 
COMPANY  (N.  T.  Common  Pleas,  Special  Term,  February,  1860),  it  was  Httd,  that  on  a 
motion  for  judgment  upon  an  answer  as  frivolous,  it  is  not  competent  for  the  de- 
fendant to  go  back  and  attack  the  plaintiffs  pleadings.  The  court  upon  such  mo- 
tion can  look  only  to  the  answer.  Also,  that  in  an  action  brought  in  the  local 
courts  of  cities,  mentioned  in  section  3S  of  the  Code  of  Procedure,  against  domes- 
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Appeal  from  a  judgment  upon  the  answer  as  frivolous. 

This  was  an  action  by  John  Aitken  and  others  against  Sarah 
C.  Clark.  The  complaint  alleged  that  the  defendant  was  a 
married  woman ;  that  she  had  both  real  and  personal  property 
in  her  own  name  and  right ;  that  she  was  a  dress-maker,  and 
that  the  plaintiff  sold  and  delivered  to  her  goods  on  her  sole 
and  separate  account,  to  be  used  in  her  business  as  dress- 
maker, and  that  the  defendant  used  the  same  in  her  business, 
and  promised  to  pay  for  the  same  out  of  her  separate  property ; 
that  she  had  not  paid  for  the  goods;  and  asked  for  judgment 
against  her  separate  estate.  The  answer  alleged,  1.  That  the 
defendant  was  a  married  woman  ;  and,  2.  Denied  that  she  had 
a  separate  estate ;  and,  also,  3.  Denied  that  she  promised  to  pay 
out  of  her  separate  estate.  The  judge  at  special  term  ordered 
judgment  for  the  plaintiff  upon  this  answer  as  frivolous,  and 
the  defendant  appealed. 

William  R.  Stafford,  for  the  appellant. — I.  The  acts  of  1848, 
1849,  and  1860,  have  not  removed  the  common-law  disabilities 
of  married  women,  unless  for  the  disposition  of  their  separate 
property.  The  wife  has  no  more  right  since,  than  before,  to 
contract  debts  irrespective  of  her  separate  estate.  And  the 
intent  to  charge  her  separate  estate  must  appear  by  the  contract 
itself,  or  the  consideration  must  move  directly  for  the  benefit 
of  the  separate  estate.  (Coon  a.  Brook,  21  Barb.,  546 ;  Dic- 
kerman  a.  Abraham,  Ib.,  551 ;  Switzer  a.  Valentine,  4  Duer, 
96 ;  Sherman  a.  Elder,  1  Hilt.,  476 ;  Yale  a.  Dederer,  18  N.  T., 
265 ;  22  Ib.,  450.) 

n.  The  acts  of  1862  do  not  enlarge  her  powers  to  make  con- 
tracts relative  to  personal  property,  but  simply  the  remedy. 
(Zattw  0/1862,  344,  849.) 

HI.  Unless  palpably  frivolous,  the  motion  must  be  denied. 

tic  corporations,  transacting  their  general  business,  or  keeping  an  office  within 
such  cities  respectively,  of  which  actions,  subdivision  3  of  that  section  gives  those 
courts  jurisdiction,  it  is  not  necessary  for  the  complaint  to  show  that  the  defend- 
ants transact  their  general  business,  or  keep  an  office  within  the  city. 

T.  C.  T.  Buddey,  for  the  plaintiffs. 
J.  T.  Williams,  for  the  defendants. 
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(Brown  a.  Jenison,  3  Sandf.,  732 ;  McKnight  a.  Hunt,  3  Duer, 
615.) 

Gevrge  R.  Thompson,  for  the  respondents. — I.  It  was  no  de- 
fence to  allege  that  the  defendant  is  a  married  woman.  The 
sale  was  made  after  the  act  of  1860,  authorizing  a  married 
woman  to  carry  on  any  trade  or  business  on  her  sole  and  sepa- 
rate account.  (Laws  of  1860,  157.)  The  power  to  carry  on 
trade  and  business  embraces  the  right  to  make  such  contracts 
as  are  incident  to  it;  and  when  entered  into  by  a  married 
woman  on  her  separate  and  sole  account,  they  are  valid,  and 
may  be  enforced  against  her  in  the  same  manner  as  if  she  were 
a  feme  sole.  (Barton  a.  Beer,  35  Barb.,  78  ;  S.  C.,  21  How. 
Pr.,  309  ;  Klen  a.  Gibney,  24  Ib.,  31.)  Therefore  that  part  of 
the  answer  setting  forth  that  defendant  is  a  married  woman  is 
frivolous. 

II.  The  answer  denies  that  the  defendant  has  any  separate 
property.  This  is  no  defence,  for  it  only  goes  to  the  availabili- 
ty of  the  judgment.  This  action  was  commenced  after  the 
passage  of  the  act  of  1862,  which  gives  the  right  to  any  party 
to  sue  a  married  woman,  and  to  issue  execution  against  her,  if 
judgment  is  recovered,  the  same  as  if  she  were  sole.  The  only 
restriction  is,  that  the  judgment  must  be  collected  out  of  her 
separate  property ;  but  the  lack  of  such  separate  property,  by 
the  terms  of  the  act,  gives  no  defence  to  a  married  woman  so 
sued.  (Laws  of  1862,  849,  §  12.) 

JTT.  The  denial  that  she  promised  to  pay  the  debt  out  of  her 
separate  estate  is  immaterial.  The  debt  was  contracted  for  the 
benefit  of  her  separate  estate.  The  rule  is,  that  the  married 
woman  must  charge  especially  her  separate  estate,  or  the  con- 
sideration must  be  one  going  to  its  direct  benefit.  (Yale  a. 
Dederer,  22  N.  Y.,  450.)  There  is  no  denial  but  that  the  con- 
sideration in  this  case  went  to  the  direct  benefit  of  the  separate 
estate  of  the  defendant.  (Owen  a.  Cawley,  36  Barb.,  52 ;  S. 
C.,  13  Allott^  Pr.,  13 ;  22  How.  Pr.,  10.) 

INORAHAM,  J. — Although  I  am  of  the  opinion  that  neither  of 
these  defences  can  be  sustained,  still  I  am  not  prepared  to  say 
that  they  are  frivolous. 

The  act  of  1862, — which  allows  a  married  woman  to  be  sued 
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for  all  matters  relating  to  her  separate  property, — and  the  act 
of  1860,  which  is  amended  by  the  act  of  1862,  may,  taken  to- 
gether, be  construed  so  as  to  allow  a  married  woman  to  carry 
on  business  on  her  own  account,  and  be  liable  for  any  contract 
in  regard  thereto ;  but  it  must  be  observed,  that  in  neither  of 
these  is  there  any  provision  authorizing  a  married  woman  to 
incur  debts  for  goods  purchased,  although  the  husband  is 
excused  from  any  liability  if  she  makes  such  contracts.  How 
far  she  may  make  contracts,  and  incur  debts  for  other  causes 
than  such  as  are  connected  with  her  separate  estate,  is  a  ques- 
tion still  open  to  discussion. 

It  is  not  necessary  to  discuss  that  question  here.  It  is  enough 
to  say,  that  it  is  not  so  clearly  established  as  to  warrant  the 
court  to  say  that  a  defence,  setting  up  that  she  had  no  separate 
estate,  might  not  defeat  the  plaintiff's  claim,  if  it  should  be  held 
that  she  could  not  make  other  contracts. 

The  proper  course  for  the  plaintiff  was  to  demur  to  the  an- 
swer, and  these  questions  would  then  be  properly  disposed  of. 

The  order  at  chambers  should  be  reversed,  and  the  plaintiff 
may  demur  within  twenty  days  to  the  answer.  Costs  on  both 
sides  to  abide  event. 

SUTHERLAND,  P.  J.,  concurred. 

CLEKKE,  J. — Without  wishing  to  intimate  any  opinion  whether 
these  defences  may  or  may  Aot  be  tenable  on  a  regular  hearing 
of  the  demurrer,  I  concur  in  the  conclusion  that  the  answer  is 
not  palpably  frivolous. 

Judgment  reversed. 
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PEOPLE  on  rel.  DELAMATER  a.  WAMSLEY. 

Supreme  Court,  Seventh  District;  Special  Term,  June,  1862. 

REMOVAL  OF  GUARDIAN  BY  SURROGATE. — NEW  APPOINTMENT. — 
RESIDENCE  OF  THE  INFANTS. — MARRIED  WOMEN. 

Under  2  Rev.  Stat. ,  153,  §  17, — which  provides  that  on  the  removal  of  a  guardian 
the  surrogate  may  proceed  and  appoint  a  new  guardian, — the  new  appointment  is 
to  be  made  by  the  surrogate  whose  order  of  removal  created  the  vacancy,  with- 
out regard  to  the  residence  of  the  infants. 

Section  9  of  chapter  157  of  Laws  of  1860  (repealed  by  the  Lean  of  1862,  ch.  172), 
which  constituted  every  married  woman  joint  guardian  of  her  children  with 
her  husband,  related  to  married  women  only  ;  and  they  became,  not  sole  guar- 
dians, but  only  jointly  with  their  husbands.  To  such  as  had  no  husbands,  the 
act  did  not  apply. 

Habeas  Corpus. 

The  relator  was  Sarah  M.  Delamater ;  the  defendant,  Edward 
Wamsley.  The  writ  was  issued  by  Hon.  E.  Darwin  Smith, 
justice,  and  made  returnable  at  the  present  term.  The  grounds 
of  the  proceedings  sufficiently  appear  from  the  opinion. 

George  O.  Munger  and  Henry  R.  Selden,  for  relator. 
Theodore  R.  Si/rotig  and  Edward  Harris,  for  defendant. 

WELLES,  J. — The  only  question  to  be  decided  in  this  case  is, 
whether  the  appointment  of  the  defendant,  as  general  guardian 
of  the  persons  and  property  of  William  E.  Wamsley  and  Joseph 
Wamsley,  infants  under  the  age  of  twenty-one  years,  by  the 
surrogate  of  Wayne  county,  was  valid ;  or  rather,  whether  such 
surrogate  had  jurisdiction  to  make  the  appointment. 

In  the  month  of  August,  1857,  the  present  relator  (then  Sarah 
M.  Wamsley),  presented  a  petition  to  the  surrogate  of  Wayne 
county,  praying  the  appointment  of  Jacob  S.  Delamater  as  gen- 
eral guardian,  &c.,  of  the  said  minors ;  and  such  proceedings 
were  had  upon  the  said  petition,  that  afterwards,  on  the  10th 
day  of  August  aforesaid,  the  said  Delamater  was  duly  appointed 
such  guardian.  He  remained  such  guardian  until  the  28th  day 
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of  October,  1861,  when  he  was,  by  an  order  of  such  surrogate, 
duly  removed  from  the  said  office  of  guardian  of  said  infants, 
and  his  appointment  thereto  revoked. 

On  the  same  day  last  mentioned,  and  after  such  removal  was 
made,  a  petition  was  presented  to  the  same  surrogate  for  the 
appointment  of  the  defendant  as  general  guardian  for  said  mi- 
nors ;  and  such  proceedings  were  had  upon  said  petition,  that 
afterwards,  and  on  the  4th  day  of  November,  1861,  the  defend- 
ant was  appointed  such  guardian. 

There  is  no  objection  made  to  the  appointment  of  Delamater, 
in  August,  1857,  nor  to  the  order  for  his  removal  in  October, 
1861. 

It  is  objected  by  the  relator's  counsel  that  it  was  not  shown, 
before  the  surrogate,  in  the  proceedings  for  the  appointment  of 
the  defendant,  that  the  said  minors  were  residents  of  the  said 
county  of  Wayne,  and  that  therefore  the  surrogate  had  no 
jurisdiction  to  make  the  order  appointing  the  defendant. 

Assuming  that  their  residence  was  not  then  in  the  county  of 
Wayne,  but  that  it  had  been  removed  therefrom  after  the  ap- 
pointment of  Delamater  as  their  guardian  in  1857, 1  think  it 
made  no  difference  in  respect  to  the  jurisdiction  of  the  surro- 
gate. 

The  Revised  Statutes,  vol.  2,  153,  §§  14-16,  provide  for 
the  removal  of  general  guardians  of  minors,  and  direct  the 
manner  of  proceeding  before  the  surrogate.  The  application  is 
to  be  made  before  the  surrogate  who  appointed  the  guardian. 
(§  14.)  Section  17  is  as  follows  : 

"  Upon  such  removal  being  made,  the  surrogate  may  proceed 
and  appoint  a  new  guardian,  in  the  same  manner  as  if  no  guar- 
dian had  been  appointed." 

The  appointment  provided  for  in  this  section  is  to  be  made 
by  the  surrogate  whose  order  of  removal  created  the  vacancy. 
"  The  surrogate  may  proceed,"  &c.  This,  I  think,  means  the 
surrogate  mentioned  in  next  three  preceding  sections :  "  Upon 
such  removal  being  made,  the  surrogate  may  proceed  and  ap- 
point a  new  guardian,"  &c.  It  seems  to  me  entirely  clear  that 
the  Legislature  intended  to  confine  the  power  of  appointing  the 
new  guardian  to  the  same  surrogate  who  removed  the  one  whose 
place  is  to  be  supplied.  "  After  he  has  made  the  removal,  he 
shall  thereupon  proceed,"  &c.,  "  in  the  same  manner  as  if  no 
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guardiau  had  been  appointed ;" — that  is,  to  assign  a  day  for 
hearing  the  application,  and  direct  notice  of  the  hearing  to  be 
given  to  the  relatives  of  the  minor,  <fcc.,  as  required  by  section 
5.  It  is  in  the  nature  of  a  continuous  proceeding,  before  the 
same  officer,  who  having  once  acquired  jurisdiction  to  appoint 
a  guardian  for  the  minor,  is  not  to  be  ousted  of  it  by  the  removal 
of  the  minor  to  another  county.  (2  Rev.  Stat.,  223,  §  12 ;  5  ed., 
367.) 

It  is  also  contended,  on  behalf  of  the  relator,  that  the  appoint- 
ment of  the  defendant  by  the  surrogate,  as  guardian  for  the  mi- 
nors, was  invalid  by  reason  of  the  act  of  1860,  in  relation  to  the 
rights  of  married  women.  (Sess.  Laws  of  1860, 157.)  This  po- 
sition is  founded  upon  the  9th  section  of  that  act,  which  is  as 
follows :  "  Every  married  woman  is  hereby  constituted  and  de- 
clared to  be  the  joint  guardian  of  her  children  with  her  hus- 
band, with  equal  powers,  rights,  and  duties,  in  regard  to  them, 
with  her  husband."  This  section,  with  others  in  the  same  act, 
was  repealed  by  section  2,  of  the  act  passed  April  10th,  1862, 
(Sess.  Laws  of  that  year,  343,  344,  ch.  172.) 

But,  assuming  it  to  be  still  in  force,  it  cannot  apply  to  the 
case  under  consideration. 

The  relator  was  not  a  married  woman  when  the  defendant 
was  appointed  guardian.  The  act  of  1860,  in  all  its  provisions, 
relates  to  married  women  only,  and  in  regard  to  them  they  are 
not  constituted  sole  guardians,  but  only  jointly  with  their  hus- 
bands. If  they  have  no  husbands,  the  act  does  not  apply. 

It  follows,  from  these  views,  that  the  defendant  is  entitled  to 
the  custody  of  the  minors,  and  that  they  should  be  remanded 
to  him  accordingly. 

Judgment  to  that  effect  must  be  entered,  with  costs,  to  be 
paid  by  the  relator  to  the  defendant. 
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ROSS  a.  LONGMUIR. 

Supreme  Court,  /Seventh  District;  General  Term,  Sept.,  1862. 
VERIFICATION  BY  ATTORNEY. 

Where  a  verification  is  made  by  an  agent  or  attorney  in  the  case  of  an  action  or 
defence  founded  on  an  instrument  for  the  payment  of  money  only,  and  such  in- 
strument is  in  his  possession,  the  verification  need  not  set  forth  the  knowledge 
or  grounds  of  belief  of  the  deponent,  if  all  the  allegations  of  the  pleading  are 
made  in  a  positive  form,  and  none  are  expressed  as  made  on  information  or 
belief.* 

Where  all  the  allegations  in  a  pleading  are  made  positively,  and  none  are  ex- 
pressed to  be  on  information  and  belief,  the  verification  should  omit  the  usual 
phrase,  "except  as  to  those  matters  therein  stated  on  information  and  belief, 
and  as  to  those  matters  he  believes  it  to  be  true  ;"  and  that  phrase,  if  inserted, 
may  be  regarded  as  surplusage,  f 

A  claim  for  recoupment  against  the  cause  of  action,  though  it  be  not  a  full  defence 
to  the  whole  cause  of  action,  may  be  set  up  by  answer  as  a  defence  ;  and,  if  it 
were  otherwise,  the  plaintiff  could  not  disregard  such  an  answer  as  therefore 
frivolous,  and  enter  judgment  as  of  course. 

Appeal  from  an  order  refusing  to  Bet  aside  a  judgment. 

*  Compare,  however,  Soutter  a.  Mather  (14  Ante,  440),  where  it  was  held  (as 
the  rule  in  the  first  district,  at  least)  that  a  verification  by  attorney  must  always 
state  his  knowledge  or  grounds  of  belief ;  his  possession  of  the  instrument,  with 
information  derived  from  the  plaintiff,  being,  however,  sufficient  as  the  grounds  of 
his  knowledge  and  the  sources  of  his  belief.  (Wheeler  a.  Chesley,  Ib, ,  441.) 

It  is  worthy  of  notice,  that  though,  by  general  practice,  the  phrase  "matters 
stated  on  information  and  belief"  is  understood  of  matters  stated  with  that  qual- 
ification expressed  in  the  pleading  itself,  and  this  view  is  indirectly  recognized  in 
several  cases  (Howell  a.  Fraser,  6  How.  Pr.,  221 ;  1  Code  R.,  W.'S.,  143  ;  Bad  way 
a.  Mather,'  5  Sandf.,  654),  so  that  allegations  without  this  qualification  expressed, 
are  understood  to  be  made  on  personal  knowledge  (see  Woodruff  a.  Fisher,  17 
Barb.,  224),  it  has  been  held,  both  in  the  Supreme  Court  and  in  the  Superior 
Court,  that  it  is  unnecessary,  in  any  case,  for  the  plaintiff  to  distinguish  in  his 
complaint  the  allegations  which  are  made  on  information  and  belief.  Bicketts  a. 
Green  (6  Abbotts'  Pr.,  82)  ;  N.  Y.  Marbled  Iron  Works  a.  Smith  (4  Duer,  362) ; 
Truscott  a.  Dole  (7  How.  Pr.,  221) ;  and  in  the  latter  case,  the  words  "as  the 
plaintiff  is  informed  and  believes"  were  struck  out,  on  motion,  as  redundant. 
The  contrary  view,  however,  was  taken  in  Finnerty  a.  Barker  (7  N.  T.  Leg.  Ob».t 
316). 

t  8.  P.,  Kincaid  a.  Kip,  1  Duer,  692. 
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This  action  was  brought  by  James  Ross  against  Alexander 
Longinuir.      The  complaint  was  verified,  and  the  defendant 
served  an  answer,  claiming  a  recoupment.     The  answer  was 
*  verified  by  an  agent  of  defendant  in  the  following  form : 

[  Venue.'] 

"  A.  B.,  being  duly  sworn,  says :  that  he  is,  and  has  for  a  long 
time  been,  agent  for  the  defendant  in  this  action;  that  the  fore- 
going answer  is  true  to  his  own  knowledge,  *except  as  to  those 
matters  therein  stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true.*  Deponent  further  says,  that 
the  reason  why  the  verification  is  not  made  by  the  defendant 
is,  that  all  the  material  allegations  in  the  answer  are  within  the 
personal  knowledge  of  deponent,  and  not  within  the  personal 
knowledge  of  the  defendant." 

[Jurat.']  [Signature.] 

Plaintiff's  attorney  returned  the  answer,  objecting  that  the 
verification  was  insufficient,  and  he  then  entered  judgment 
against  the  defendant  as  for  want  of  an  answer. 

The  defendant  moved  at  special  term  to  set  aside  the  judg- 
ment, but  his  motion  was  denied,  and  he  now  appealed. 

BY  THE  COURT. — WELLES,  J. — This  verification  is  nearly,  if 
not  exactly,  in  the  language  of  that  portion  of  section  157  of  the 
Code,  allowing  the  affidavit  of  verification  to  be  made  by  the 
agent  or  attorney  of  a  party,  in  a  case  where  the  action  or  de- 
fence is  founded  upon  a  written^nstrument  for  the  payment  of 
money  only,  &c.  ™ 

It  is  objected,  on  the  part  of  the  plaintiff,  that  the  affidavit 
omits  to  set  forth  the  knowledge  or  the  grounds  of  belief  of  the 
agent  who  makes  it.  It  is  a  sufficient  answer  to  this  objection, 
that  there  is  nothing  in  the  answer  stated  upon  information 
or  .belief,  but  each  and  every  allegation  is  stated  positively 
and  without  qualification.  That  part  of  the  affidavit,  therefore, 
which  refers  to  matters  in  the  answer  supposed  to  have  been 

*  In  another  action,  which  came  before  the  court  in  the  same  way  and  at  the 
banio  time,  the  verification  was  without  the  words  between  the  asterisks.  This 
case  was  decided  in  the  same  way  as  the  one  reported  above 
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stated  upon  information  and  belief,  may  be  treated  as  surplus- 
age. 

It  is  further  objected  that  the  answer  contains  no  defence; 
but  this,  I  think,  is  an  error.  The  defence  interposed  is  that  of 
a  recoupment.  It  may  not  be  a  full  defence  to  the  whole 
cause  of  action,  but  it  is  a  full  defence  to  the  extent  of  the  re- 
coupment which  the  plaintiff  may  be  able  to  prove  on  the  trial. 
If  it  is  true  to  any  extent,  the  defendant  had  a  right  to  set  it 
up.  Besides,  the  plaintiff  has  no  right  to  treat  it  as  a  nullity 
on  that  ground,  and  enter  judgment  as  for  want  of  an  answer. 
If  frivolous,  the  only  way  he  can  take  advantage  of  it  is  by  ap- 
plication to  a  judge  of  the  court,  under  section  247  of  the  Code. 

The  order  of  the  special  term  should  be  reversed,  and  the 
judgment  set  aside,  with  ten  dollars  costs  of  appeal. 

Order  accordingly. 
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Srwpreme  Court,  First  District;  General  Term,  February,  1863. 

LANDLORD  AND  TENANT. — SUMMARY  PROCEEDINGS. — PEREMPTORY 
CHALLENGE  TO  JUROR. — AWARD  OF  RESTITUTION. 

Under  the  Laws  of  1849,  292,  ch.  193,  §  4,— which  provides  that  in  summary 
proceedings  by  a  landlord  to  recover  land,  six  jurors  shall  be  drawn,  in  like 
manner  as  jurors  in  justices'  courts,— no  right  to  a  peremptory  challenge  to  any 
of  such  jurors  exists. 

On  the  reversal  of  a  judgment  in  favor  of  the  landlord,  in  summary  proceedings 
to  recover  possession  of  land,  restitution  will  not  be  awarded  where  such 
reversal  is  on  the  ground  of  irregularities,  and  it  appears  that  the  landlord 
should  again  prevail  in  regularly  conducted  proceedings. 

Certiorari  to  review  a  landlord  and  tenant  proceeding. 

The  relators  were  Charles  F.  Livermore,  Henry  Clews,  Henry 
W.  Mason,  and  Theodore  Fowler ;  the  respondent,  Alexander 
Hamilton,  Jr. 
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In  May,  1862,  Hamilton,  as  landlord,  commenced  summary 
proceedings  against  the  relatore,  to  recover  possession  of  an 
office  on  the  first  floor  of  Jauncey  Court,  in  the  city  of  New 
York,  on  the  ground,  as  stated  in  the  affidavit  on  which  the 
summons  was  issued,  that  he  had  leased  the  office  to  the  rela- 
tors  for  the  term  of  one  year,  commencing  May  1st,  1861,  and 
ending  May  1st,  1862,  and  that  they  held  over  and  continued  in 
possession  of  the  premises  after  the  expiration  of  their  term, 
without  his  permission.  The  tenants,  upon  the  return-day,  ap- 
peared, and  filed  a  counter-affidavit,  denying  that  the  term 
expired  on  the  1st  of  May,  1862,  and  alleging  that  the  lease 
contained  a  clause  giving  the  tenants  the  privilege  of  taking 
the  premises  for  two  years  after  that  date,  on  giving  notice  of 
their  intention  on  or  before  the  1st  day  of  February,  1862, 
which  notice  they  had  duly  given,  and  thereby  became  entitled 
to  occupy  the  premises  until  the  1st  of  May,  1864.  The  issue 
thus  raised  was  tried  before  the  justice  and  a  jury. 

The  jury  which  tried  this  issue  was  composed  in  the  following 
manner:  Twelve  jurors  were  summoned,  who  had  been  pre- 
viously nominated  by  the  justice.  Out  of  these  twelve,  six 
were  drawn,  impanelled,  and  sworn.  After  this,  one  of  these 
six  jurors  was  challenged  peremptorily,  by  the  landlord,  with- 
out any  cause  assigned  or  shown,  and  was  set  aside  by  the 
justice,  who  overruled  the  tenants'  objection,  that  in  these 
proceedings  the  law  does  not  give  a  peremptory  challenge. 
Another  juror  was  thereupon  drawn  by  the  justice,  in  place  of 
the  juror  challenged,  from  the  twelve  summoned,  and  he,  with 
the  five  previously  drawn,  heard  the  testimony,  and  rendered  a 
verdict  for  the  landlord.  The  lease,  which  was  put  in  evidence 
by  the  landlord,  contained  a  clause  giving  the  tenants  "  the 
privilege  of  taking  said  office  for  two  years  longer  on  the  same 
terms  and  conditions  as  herein  contained,  on  giving  notice  ot 
such  intention  to  said  landlord  on  or  before  the  1st  day  of 
February,  1862.  Two  witnesses  called  by  the  tenants,  viz.,  Clews 
and  Fowler,  gave  evidence  that  on  the  first  day  of  August,  1861, 
Clews  had  given  an  explicit  verbal  notice  to  an  agent  of  the 
landlord  of  the  decision  of  the  tenants  to  retain  the  office 
for  two  years  longer,  in  accordance  with  the  privilege  contained 
in  the  lease.  That  the  agent,  at  the  time  the  notice  was  given, 
was  in  the  office,  acting  for  the  landlord,  and  endeavoring  to 
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induce  the  tenants  to  pay  part  of  a  bill  for  repairs  to  the  offices. 
The  payment  for  these  repairs  was  a  matter  in  dispute  between 
the  landlord  and  the  tenants.  At  this  interview,  on  the  1st  of 
August,  an  arrangement  was  entered  into  between  Clews,  and  the 
agent  acting  for  Hamilton,  by  which  this  bill  was  to  be  divided 
equally  between  the  landlord  and  the  tenants.  The  notice  of 
the  intention  to  retain  the  offices  was  given  in  connection  with, 
and  formed  part  of,  this  arrangement. 

The  agent  testified  to  the  interview  with  Clews,  on  the  1st  of 
August,  and  the  arrangement  entered  into  with  respect  to  the 
payment  of  the  bill  for  repairs,  but  said  he  had  "  no  recollection, 
whatever,  of  any  thing  having  been  said  in  that  interview  of 
an  intention  to  retain  the  offices  for  two  years.  The  arrange- 
ment, with  respect  to  the  repairs,  was  agreed  to  by  the  land- 
lord. Two  witnesses  were  called  by  the  landlord,  who  testified 
that  Clews  had  stated  to  them  that  "  he  had  not  given  Mr. 
Hamilton  notice."  The  tenants  then,  for  the  purpose  of  explain- 
ing these  contradictory  statements,  offered  to  show,  by  Clews, 
that  at  the  time  of  making  them,  he  supposed  that  a  written 
notice  of  an  intention  to  renew  the  lease  was  necessary ;  that 
he  had  been  so  advised  by  counsel  and  by  business  friends,  and 
that  this  was  the  kind  of  notice  he  had  referred  to  when  he 
said  that  he  had  not  given  any  notice. 

The  justice  rejected  this  testimony.  The  tenants  then,  for  the 
same  purpose,  offered  the  testimony  of  John  P.  Crosby,  a 
counsellor-at-law,  that  he  had  advised  Clews  and  his  co-tenants 
that  a  written  notice  of  their  intention  to  renew  the  lease  was 
necessary. 

The  justice  rejected  this  testimony. 

The  jury  gave  a  verdict  in  favor  of  the  landlord,  and  he  en- 
tered into  possession  of  the  premises  accordingly.  The  tenants 
procured  a  certiorari. 

Henry  A.  Cram,  for  the  relators. — I.  There  is  no  right  of 
peremptory  challenge  in  the  trial  of  the  issues  raised  in  sum- 
mary proceedings  under  the  Landlord  and  Tenant  Act.  The 
act  directs  the  jury,  which  is  to  try  the  issues,  to  be  formed  and 
impanelled  in  a  particular  manner.  (Laws  of  1820,  176;  3 
Rev.  Stat.,  5  ed.,  837,  §§  35,  36.)  The  manner  in  which  jurors 
are  drawn  in  justices'  courts  is  prescribed.  (3  Rev.  Stat.,  5 
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ed.,  441,  §§  90,  91.)  The  challenge  referred  to  in  §  91,  is  a 
challenge  for  cause.  No  peremptory  challenge  is  allowed. 
Challenges  are  either  peremptory  or  for  cause.  Peremptory 
challenges  are  those  which  are  made  without  assigning  any 
reason,  and  which  the  court  must  allow.  (1  Bouv.  Law  Diet., 
tit.  Challenge  ;  Cow.  Tr.,  §  1290.)  At  common  law,  and  by  the 
laws  of  this  State  prior  to  the  act  of  1847,  peremptory  chal- 
lenges were  exclusively  confined  to  criminal  cases,  and  had  no 
existence  in  civil  actions,  or  in  any  proceedings  whatsoever 
not  of  a  criminal  nature;  and  only  to  those  criminal  cases 
which  were  of  a  capital  nature.  (Coke  on  Lit.,  156,  b. ;  3  Bl. 
Com.,  349 ;  Bacon's  Abr.,  tit.  Juries,  subd.  9 ;  2  State  Trials, 
254 ;  4  Hawk.  Pleas  of  the  Crown,  389 ;  2  Holers  Hist&ria 
Prac.  Cor.,  267,  268;  Reading's  Trial,  7  State  Trials,  264; 
Gates'  Trial,  10  21.,  1080 ;  Freeman  a.  People,  4  Den.,  9.)  Ex- 
tended, in  this  State,  to  offences  punishable  with  imprisonment 
in  a  state-prison  for  ten  years  or  a  longer  time.  (3  Rev.  Slot., 
5  ed.,  1027,  §  9.)  By  the  act  of  1847,  extended  further  to  all  other 
criminal  cases,  and  to  "  the  trial  of  issues  of  fact  joined  in  civil 
actions."  (Laws  of  1847, 130,  ch.  134,  §  2.)  But  it  is  not  thereby 
extended  to  the  issue  joined  between  landlord  and  tenant  in 
summary  proceedings,  because  those  statutes  extending  this 
right  are  in  derogation  of  the  common  law,  and  must  be  strictly 
construed.  (Freeman  a.  People,  4  Den.,  9 ;  Farrington  a.  Morgan, 
20  Wend.,  207.)  The  summary  proceeding  to  dispossess  a  tenant 
is  not  a  civil  action.  (Code,  §§  1-3  ;  Jb.,  §  127  ;  Hyatt  a.  Seeley, 
11  N.  T.,  52 ;  Belknap  a.  Waters,  11.,  477.)  These  proceed- 
ings, however,  are  commenced  by  an  affidavit  which  is  pre- 
sented to  the  justice,  and  on  which  he  issues  his  summons ;  and 
there  is  no  complaint,  or  other  pleadings,  in  summary  proceed- 
ings. The  issue  is  joined  on  affidavits.  "The  statute  does  not 
contemplate  pleadings."  (Geisler  a.  Acosta,  9  N.  Y.,  227.) 
This  summary  proceeding  is,  therefore,  not  a  "  civil  action," 
within  the  meaning  of  the  law,  and  it  has  been  so  held  in 
several  cases.  (People  a.  Willis,  5  Abbotts'  Pr.,  205 ;  Romaine 
a.  Kinshimer,  2  Hilt.,  519 ;  Haviland  a.  White,  7  How.  Pr., 
154 ;  Williams  a.  Bigelow,  11  2b.,  83.) 

II.  The  impanelling  not  having  been  according  to  the  statute, 
there  was  no  jurisdiction  to  try  the  issue.  (Rex  a.  The  Commrs. 
of  Sewers  for  Somerset,  7  East,  71 ;  Farrington  a.  Morgan,  20 
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Wend.,  207;  Anderson  a.  Prindle,  23  lb.,  616;  Benjamin  a. 
Benjamin,  5  N.  T.,  383.) 

III.  The  justice  erred  in  excluding  the  testimony  of  Clews, 
that  he  had  been  advised  by  counsel,  and  believed  that  a  written 
notice  was  the  only  adequate  and  proper  notice  to  renew  his 
lease,  and  that  his  statement,  that  no  notice  had  been  given,  was 
made  under  the  influence  of  that  advice.     (1    Greenl.  J?v., 
§  467  ;  The  Queen's  Case,  2  JBrod.  &  Sing.,  374.)     And,  on  this 
ground,  it  is  held  that  "  the  declarations  of  witnesses,  whose 
testimony  has  been  taken  on  commission,  contradicting  and 
invalidating  their  testimony,  cannot  be  given  in  evidence." 
(Brown  a.  Kimball,  25  Wend.,  259 ;  Yan  Ness  a.  Bush,  14  Ab- 
botts' Pr.,  33.)     And  so  when  the  witness  has  been  examined 
de  bene  esse.     (Stacy  a.  Graham,  14  jy.  Y.,  492.)     For  the  same 
reason,  the  justice  erred  in  rejecting  the  evidence  of  John  P. 
Crosby. 

IV.  The  justice  erred  in  rejecting  testimony  to  Clews'  gen- 
eral character  for  truth  and  veracity.     (People  a.  Vane,  12 
Wend.,  78 ;  People  a.  Rector,  19  lb.,  569,  612 ;  Rex  a.  Clarke, 
2  Stark.,  241 ;  Carter  a.  People,  2  Hitt,  317 ;  People  a.  Yane, 
12  Wend.,  78  ;  State  a.  Rowe,  12  Verm.,  Ill ;  Paine  a.  Til- 
den,  5  Washb.  ( Vt.),  552,  554 ;  Sweet  a.  Sherman,  6  Ib.,  23 ; 
Hadjo  a.  G-ooden,  13  Ala.,  718 ;  Phillips  &  Amos  Ev.,  8  ed., 
944 ;  Phillips  £v.,  7  ed.,  306  ;  Greenl.  J?v.,  §  469.)    A  number 
of  other  cases  hold  that  character  is  put  in  issue  by  evidence  of 
contradictory  statements,  and   admit  evidence  of   consistent 
statements  to  sustain  it.     (Lutterell  a.  Reynell,  1  Mod.  Cos., 
282;  Learey's  Case  &  Finney's  Case,  1  McNally's  Ev.,  178  ; 
Friend's  Case,  4  /State  Trials,  613 ;  Commonwealth  a.  Wilson, 
1  Gray  (Mass.),  337 ;  Lessee  of  Packer  a.  Gonsalus,  1  Sergt.  & 
Rawle  (Penn.),  536  ;  Wright  a.  Deklyne,  1  Pet.  C.  C.  R.,  199 ; 
Jackson  a.  Etz,  5  Cow.,  314.)     And  where  evidence  ol  consis- 
tent statements  has  been  deemed  inadmissible,  it  has  been  so 
held,  on  the  ground  that  such  evidence  is  not  calculated  to 
restore  character — not  that  character  is  not  put  in  issue  by 
evidence  of  contradictory  statements.    (People  a.  Yane,  12 

Wend.,  78 ;  Craig  a.  Craig,  5  Bawle,  91 ;  Ware  a.  Ware,  8 
Greenl.,  55.) 

Y.  The  justice  erred  in  refusing  to  instruct  the  jury,  that 
though  they  do  not  infer  that  Hamilton,  the  landlord,  held 
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Rogers  out  as  his  general  agent,  nevertheless,  if  they  believed 
Fowler  and  Clews'  account  of  the  arrangement  of  the  1st  of  Au- 
gust, with  respect  to  the  division  of  the  bill  for  repairs,  and  that 
the  notice  of  renewal  made  part  of  such  an  arrangement,  Ham- 
ilton must  be  held  to  have  acquiesced  also  in  such  notice,  and 
to  have  incurred  the  same  liability  as  if  it  had  been  given  to 
himself  personally.  (Farmers'  Loan  &  Trust  Co.  a.  Walworth, 
1  Jf.  T.,  433,  447 ;  Hovey  a.  Blanchard,  13  N.  H.,  145.) 
VI.  The  verdict  was  against  evidence. 

Jeremiah  Larocque,  for  the  respondent. — I.  The  peremptory 
challenge  of  the  juror,  Frank  C.  Huntington,  was  properly 
allowed.  (Laws  of  1847,  130,  ch.  134,  §  1 ;  1849,  292,  ch.  193, 
§  4.)  When  this  act  of  1849  was  passed,  it  will  be  observed, 
the  act  of  1847,  giving  peremptory  challenges  in  civil  actions, 
was  already  in  force,  and  clearly  allowed  such  challenges  in 
such  actions,  as  well  in  justices'  courts  as  in  courts  of  record. 
The  4th  section  of  the  act  of  1849,  directing  the  drawing  of  the 
jury  in  summary  proceedings,  "in  like  manner  as  in  justices' 
courts,"  conformed  the  proceedings  for  that  purpose  in  all  re- 
spects to  those  in  civil  actions  in  justices'  courts,  and  clearly 
gave  the  peremptory  challenges  in  such  proceedings.  The  act 
allowing  such  challenges  is  highly  remedial,  and  should  be 
liberally  construed. 

II.  The  offer  to  prove  the  general  character  of  Mr.  Clews 
for  "  truth  and  integrity,"  was  properly  overruled.  His  gen- 
eral character  had  not  been  attempted  to  be  impeached.  His 
contradiction  by  former  inconsistent  statements  did  not  entitle 
him  to  give  such  evidence.  (Russell  a.  Coffin,  8  Pick.,  143, 
154.)  The  offer  to  prove  his  character  for  "  integrity"  was  not 
within  the  rule  on  the  subject.  (Gilbert  a.  Sheldon,  13  Barb., 
62"3,  and  cases  cited ;  Jackson  a.  Lewis,  13  Johns.,  504 ;  Com- 
monwealth a.  Moore,  3  Pick.,  194 ;  People  a.  Mather,  4  Wend., 
229,  257,  258.) 

BY  THE  COURT.* — SUTHERLAND,  P.  J. — It  is  plain,  that  the 
proceedings  in  this  case  should  be  reversed.  The  landlord  had 

*  Present,  SUTHBRLAMD,  P.  J.,  INURAHAM  and  CLKKU,  JJ. 
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no  right  peremptorily  to  challenge  the  juror,  nor  had  the  magis- 
trate any  power  to  set  the  juror  aside  on  such  challenge. 

The  controverted  facts  may  be  tried  either  by  the  magistrate 
or  by  a  jury, — by  a  jury,  provided  either  party  to  the  proceed- 
ing, at  the  time  designated  in  the  summons  for  showing  cause, 
demand  a  jury,  and  pay  the  costs  of  obtaining  the  jury.  (3 
Rev.  Stat.,  5  ed.,  837,  §  34.)  In  this  case,  the  relators,  the 
tenants,  demanded  that  the  controverted  facts  be  tried  by  a 
jury.  The  act  of  1849  (292,  ch.  193,  §  3),  amending  the  pro- 
visions of  the  Revised  Statutes,  provides  for  the  nomination  by 
the  magistrate  of  twelve  reputable  persons,  qualified  to  serve  as 
jurors  in  courts  of  record,  and  for  the  summoning  of  such  per- 
sons to  appear  before  the  magistrate.  Section  4,  of  the  same 
act,  provides  that  "  six  of  the  persons  so  summoned  shall  be 
drawn  in  like  manner  as  jurors  in  justices'  courts,  and  shall  be 
sworn,"  &c.  By  the  Revised  Statutes,  before  the  act  of  1849, 
the  magistrate  was  to  nominate  eighteen  reputable  persons, 
qualified  to  serve  as  jurors,  who  were  to  be  summoned,  &c., 
and  twelve  of  the  persons  so  summoned  were  to  "be  balloted 
for,  and  drawn,  in  like  manner  as  jurors  in  courts  of  record," 
<fec.  (2  11.,  514,  §§  35,  36.) 

"When  the  act  of  1849  was  passed,  the  manner  in  which  jurors 
injustices'  courts  were  to  be  drawn  was  prescribed  by  statute, 
as  follows :  "  the  names  of  the  persons  so  returned  (returned  as 
having  been  summoned  as  jurors),  and  who  shall  appear,  shall 
be  respectively  written  on  several  and  distinct  pieces  of  paper, 
as  nearly  of  one  size  as  may  be;  and  the  constable,  in  the 
presence  of  the  justice,  shall  roll  up,  or  fold  such  pieces  of  paper, 
as  nearly  as  may  be,  in  the  same  manner,  and  put  them  togeth- 
er in  a  box,  or  some  convenient  thing.  The  justice  shall  then 
draw  out  six  (or  such  number  as  the  parties  may  agree  upon) 
of  such  papers,"  &c.  (2  Rev.  Stat.,  243,  §§  99,  100.)  It  was 
further  provided  by  the  statute  (§  100),  that  "  if  any  of  the  per- 
sons whose  names  shall  be  so  drawn  shall  be  challenged  and  set 
aside,  then  such  further  number  shall  be  drawn  as  will  make 
up  the  number  required,  after  all  legal  causes  of  challenge 
allowed  by  the  justice."  The  statute  further  declared  (§  100), 
that  "  the  persons  so  drawn,  appearing  and  approved  as  indif- 
ferent," should  compose  the  jury  to  try  the  cause. 

It  is  perfectly  plain,  that  the  manner  or  mode  of  drawing  the 
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jurors,  prescribed  by  the  statute,  is  a  distinct  thing  from,  and 
does  not  include  the  challenge,  or  right  to  challenge,  recognized 
by  the  statute.  The  drawing  of  the  jurors  is  one  thing,  the 
challenge  of  them  another  thing.  The  jurors  are  to  be  chal- 
lenged as,  or  after,  they  are  drawn.  It  is  plain,  too,  that  the 
challenge  recognized  by  the  statute  is  a  challenge  for  cause, 
not  a  peremptory  challenge.  The  jurors  sworn  are  to  be  com- 
petent, and  approved  as  indifferent. 

By  the  act  of  April  27th,  1847  (130,  ch.  134,  §  1),  it  was  en- 
acted, that  "upon  the  trials  of  any  issue  or  issues  of  fact  joined 
in  a  civil  action,  each  party  shall  be  entitled  peremptorily  to 
challenge  two  of  the  persons  drawn  as  jurors  for  such  trials." 

Concede  that  this  provision  gave  the  right  of  peremptory 
challenge  on  trials  by  jury  in  justices'  courts,  yet  this  peremp- 
tory challenge  was  a  distinct  thing  from  the  manner  of  drawing 
the  jury,  as  I  have  before  remarked  in  respect  to  the  challenge 
for  cause.  The  challenge,  either  peremptorily  or  for  cause,  was 
no  part  of  the  process  or  proceeding  of  drawing  the  jury, 
though  it  might  be  of  impanelling  the  jury. 

The  provision,  therefore,  of  the  act  of  1849,  that  "  six  of  the 
persons  so  summoned  shall  be  drawn  in  like  manner  as  jurors  in 
justices'  courts,"  &c.,  did  not  give  the  right  to  the  landlord  to 
peremptorily  challenge  the  juror  in  this  case,  or  power  to  the 
magistrate  to  set  the  juror  aside.  If  either  the  tenant  or  the 
landlord  had  a  right  to  challenge  any  of  the  jurors  drawn  for 
cause,  such  right  did  not  rest  on  the  provision  of  the  act  of 
1849  as  to  the  manner  of  drawing  the  jury  ;  but  upon  the  pro- 
vision of  the  act,  that  the  persons  nominated  by  the  magistrate 
to  be  summoned  as  jurors  shall  be  "qualified  to  serve  as  jurors 
in  courts  of  record,"  and  upon  the  ground  that  the  grant  of  the 
righi  of  trial  by  jury  means,  or  implies,  a  competent  and  indif- 
ferent jury,  and,  therefore,  carries  with  it  the  right  of  challenge 
for  cause. 

The  right  of  peremptory  challenge  in  this  summary  proceed- 
ing was  not  given  directly  by  the  act  of  1847,  for  these  statutory 
summary  proceedings  to  get  possession  of  land,  in  certain  cases, 
are  not  civil  actions.  They  are  not  actions  at  all.  They  are 
summary  proceedings,  to  prevent  the  delay  and  expense  of 
actions.  Such  a  proceeding  is  not  an  action  by  the  Code  (Code, 
§§  1-3) :  it  was  not  an  action  before  the  Code.  It  can  hardly 
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be  said  that  the  magistrate  renders  a  judgment  in  the  proceed- 
ing, even  when  he  tries  the  matters  controverted  without  a 


Every  step  of  the  proceeding  is  statutory  and  jurisdictional, 
and  therefore  the  statute  must  be  strictly  pursued.  (Farring- 
ton  a.  Morgan,  20  Wend.,  207.) 

In  this  case,  the  relators  objected  to  the  allowance  of  the 
challenge  without  cause.  The  magistrate  overruled  the  objec- 
tion, and  the  juror  was  set  aside.  It  is  clear  that  the  proceed- 
ings should  be  reversed,  but  I  do  not  think  that  we  should 
award  restitution  to  the  relators,  under  the  facts  and  circum- 
stances of  the  case.  I  think  we  should  deem  the  lease  under 
which  the  relators  held  to  have  expired,  and  leave  them  to  their 
action  under  the  statute  for  damages,  if  they  have  sustained  any. 


WOLFE  a.  GOULARD. 
Swpreme  Gowrt,  First  District;  At  Chambers,  Jam,.,  1863. 

PBTVTLEGE  OF  DEFENDANT  FROM  TESTIFYING. — STATUTE  OF  LIM- 
ITATIONS. 

In  an  action  to  restrain  the  infringement  of  a  trade-mark,  and  to  recover  from  the 
defendant  damages  for  having  counterfeited  it,  the  defendant  cannot  refuse  be- 
fore the  referee  to  answer,  or  to  exhibit  his  books,  in  relation  to  all  sales  which 
took  place  three  years  or  more  before  the  inquiry  is  made  ;  for  the  Statute  of 
Limitations  protects  him  from  criminal  prosecution  for  his  acts  up  to  that 
period. 

But  an  inquiry,  or  a  demand  to  produce  the  books,  which  is  not  confined  to  a  pe- 
riod prior  to  three  years  before  the  inquiry,  is  too  broad,  and  will  not  furnish 
gound  for  an  attachment  if  an  answer  is  refused. 

Motion  for  an  attachment. 

This  was  an  action  against  the  defendant  for  infringing  plain- 
tiff's trade-mark. 

The  plaintiff's  complaint  averred  that  he  had  for  a  long  time 
past  been,  and  now  is,  the  manufacturer  and  seller  of  a  certain 
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kind  of  gin,  known  as  "  Schiedam  Schnapps,"  of  the  composi- 
tion of  which  he  is  the  original  inventor,  different  from  any 
other  kind  of  gin,  and  superior  to  any  other ;  that  he  first  in- 
vented and  adopted  the  term  "  Schiedam  Schnapps,"  as  a  label, 
trade-mark,  or  sign  of  the  gin  so  sold  by  him,  which  previously 
was  wholly  nnused,  and  never  before  known  in  the  market  as 
any  designation  for  gin  of  any  kind ;  that  he  has  used  the  term 
"  Schiedam  Schnapps,"  as  designating  the  article  he  sold,  from 
1848  to  the  present  time,  and  claimed  the  exclusive  right  to 
such  name. 

He  also  averred  that  he  used  a  peculiar-shaped  bottle,  and 
prepared  a  label,  for  which  he  obtained  a  copyright. 

He  charged  the  defendant  with  having  imitated  the  bottle 
used  by  the  plaintiff,  with  having  adopted  the  term  "  Schiedam 
Schnapps,"  and  with  using  wrappers  of  the  same  color,  and  re- 
sembling the  plaintiff's.  He  charged  the  defendant  with  selling 
a  spurious  and  inferior  imitation  of  the  article  he  sells,  under 
the  same  name,  except  substituting  the  name  of  Voldner  for 
Wolfe,  but  calling  the  article  so  sold  by  the  same  name,  "  Schie- 
dam Schnapps." 

The  action  was  tried  at  special  term,  and  judgment  rendered, 
declaring  the  defendant's  use  of  the  trade-mark  to  be  an  unlaw- 
ful imitation  of  the  plaintiff's,  and  the  defendant  was  perma- 
nently restrained  from  its  further  use,  and  adjudged  to  account 
to  the  plaintiff  for  the  profits,  made  by  the  defendant,  by  the 
such  imitation. 

On  a  reference  to  take  an  account  of  the  use  by  defendant  of 
the  trade-mark  in  question,  he  refused  to  produce  his  books  and 
papers,  or  to  answer  as  to  sales.  The  plaintiff  now  applied  for 
an  attachment  against  him  for  contempt. 

John  Slosson,  for  the  plaintiff. 
O.  Dean,  opposed. 

LEONARD,  J. — The  defendant  must  answer,  and  exhibit  his 
books  relating  to  all  sales  which  took  place  three  years  or  more 
before  the  inquiry  is  made. 

The  Statute  of  Limitations  will  protect  him  fully  from  prose- 
cution for  any  offence  connected  with  the  subject  in  controversy 
VOL.  XV.— 22 
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which  transpired  three  years  ago.  (People  a.  Mather,  4  Wend., 
229.) 

The  exhibition  of  the  defendant's  books  might  lead  to  his 
conviction,  under  the  statute  of  1850  (ch.  123),  where  the  sales 
were  made  within  three  years. 

If  the  defendant  were  asked  what  profit  he  made  on  the  ar- 
ticle sold  by  him  under  the  Voldner  label,  referred  to  in  the 
pleadings,  for  any  specific  year  or  other  period,  I  am  unable  to 
see  that  his  answer  would  in  any  way  subject  him  to  a  criminal 
prosecution.  « 

The  defendant  avowed  the  use  of  the  label,  which  has  been 
adjudged  to  be  an  imitation,  in  his  sales  of  gin  in  bottles,  by  his 
answer,  and  at  every  previous  step  in  the  cause.  His  present 
claim  is  not  very  consistent.  He  has,  it  seems,  the  right  to  stop 
his  disclosures  when  he  will,  and  claim  his  privilege,  when  it  is 
made  in  good  faith,  and  under  just  grounds  of  apprehension. 

His  books  of  account  may  be  a  stronger  statement  than  his 
verbal  admission,  and  may  subject  the  defendant  to  greater 
danger  of  a  criminal  prosecution ;  so  also  as  to  his  written  state- 
ments. 

There  are  no  questions  appearing  in  the  referee's  report, 
which  are  confined  to  a  period  prior  to  the  last  three  years,  or 
to  the  profits  made  on  the  sales. 

The  defendant  refused  to  produce  his  books  and  papers,  and 
also  a  written  statement  of  sales,  and  refused  to  answer  an 
inquiry  as  to  the  quantity  sold  under  the  label  from  May, 
1856,  to  December  17,  1860 ;  also  as  to  the  date  of  the  first 
sale.  I  am  unable  to  say  that  an  answer  to  either  of  these 
general  questions  may  not  implicate  the  defendant  in  a  crimi- 
nal charge.  I  cannot,  therefore,  overrule  the  defendant's  claim 
of  privilege. 

The  motion  for  an  attachment  is  denied,  without  costs,  with 
leave  to  the  plaintiff  to  proceed  with  his  reference.  This 
denial  of  the  motion  to  be  without  prejudice  to  another  motion, 
in  case  the  defendant  shall  refuse  to  answer  or  account  to  the 
extent  indicated. 
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JOHNSTON  a.  TAYLOR. 

Supreme  Cowrt,  First  District;  Special  Term,  April,  1859. 

PLEADING. — AVERMENT  OF  MARRIED  WOMAN'S  EXECUTION  o» 
DEED  BY  ATTORNEY. 

If  in  pleading  a  deed  executed  by  a  married  woman,  the  pleader  states  that  Jt 
was  executed  by  attorney,  he  must  also  state  the  facts  which  make  the  case 
one  in  which  such  mode  of  execution  is  valid,  or  his  pleading  is  demurrable. 

Demurrer  to  complaint. 

The  facts  appear  in  the  opinion. 

INGRAHAM,  J. — The  only  defect  in  the  complaint  that  is 
available  to  the  defendant  on  the  demurrer,  is,  that  in  stating 
the  execution  of  the  mortgage  by  the  wife,  the  plaintiff  says 
that  it  was  done  by  virtue  of  a  power  of  attorney,  and  not  by 
herself.  If  he  had  omitted  the  allegation  that  it  was  by  an 
attorney,  it  would  then  have  been  merely  proof  to  charge  the 
defendant  as  mortgagor,  and  could  not  have  been  taken  advan- 
tage of  on  demurrer ;  but  as  the  plaintiff  has  set  forth,  in  the 
complaint,  that  the  wife  executed  the  mortgage  by  an  attorney, 
the  objection  may  be  taken  by  demurrer  that  a  married  woman 
cannot  execute  a  deed  by  power  of  attorney. 

In  ordinary  cases  such  a  deed  is  not  valid,  because  the  re- 
quirement of  the  statute,  as  to  the  acknowledgment,  is  not  ob- 
served, and  because  a  power  of  attorney,  executed  by  a  married 
woman,  except  in  the  cases  provided  by  statute,  is  a  nullity. 

A  married  woman,  residing  in  this  State,  cannot  execute  a 
deed  by  an  attorney ;  and  if  a  deed  or  mortgage  is  so  executed, 
and  the  same  is  sought  to  be  enforced  as  a  legal  instrument,  the 
plaintiff  should  show,  in  his  complaint,  that  the  execution  of 
the  same  by  the  attorney  was  in  the  case  provided  by  law. 
Unless  he  comes  within  that  class,  the  execution  of  the  deed  is 
of  no  value. 

By  averring  the  execution  to  be  by  an  attorney,  I  think  the 
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plaintiff  was  bound  to  show,  in  the  complaint,  by  what  authority 
the  attorney  acted. 

The  defendant  is  entitled  to  judgment  on  the  demurrer,  with 
leave  to  the  plaintiff  to  amend  on  payment  of  costs. 


KOURKE  a.  DUFFY. 

New  York  Common  Pleas  ;  General  Term,  December,  1862. 
DEFENCES. — PROMISE  TO  PAY  ON  AFFIDAVIT  BEING  MADE. 

Where,  upon  a  claim  being  disputed,  the  claimant  offers  to  be  satisfied  if  the 
other  party  will  swear  that  nothing  is  due,  and  the  latter  makes  an  affidavit  to 
that  effect,  such  affidavit  is  a  bar  to  an  action  upon  the  claim,  irrespective  of  its 
truth.* 

It  is  not  necessary,  in  such  case,  that  the  affidavit  should  be  given  up  to  the 
claimant.  A  mere  inspection  of  it  is  all  to  which  he  is  entitled. 

Appeal  from  the  Eighth  District  Court. 

The  action  was  brought  to  recover  the  difference  between  78 
and  84  cents  per  cubic  yard,  on  an  extensive  excavation  of  rock, 
which  the  plaintiff  had  made  for  the  defendant. 

The  parties  had  verbally  agreed  upon  the  price,  but  differed 
in  their  recollection  of  the  terms — the  plaintiff  claiming  that 
they  had  agreed  at  84  cents  per  yard,  and  the  defendant  that 
their  agreement  was  for  78  cents,  at  which  rate  he  paid  the 
plaintiff.  After  an  angry  dispute  between  them,  the  plaintiff 


*  It  is  worthy  of  notice  that  a  different  rule  has  been  laid  down  for  an  agree- 
ment to  pay  on  a  certain  contingency,  provided  that  its  happening  should  be  proved 
by  a  certificate  of  a  third  person  ;  in  which  case  it  would  seem  that  the  certificate 
is  not  conclusive  ;  and  if  it  were,  it  would  be  competent  to  show  that  it  was  fraudu- 
lently false.  (Morris  Canal  &  Banking  Co.  a.  Nathan,  2  Hall,  239 ;  but  com- 
pare Martin  a.  Leggett,  4  E.  D.  Smith,  255  ;  and  see  Adams  a.  Mayor,  &c.,  of  N. 
Y.,  4  Ducr,  295  ;  Smith  a.  Brady,  17  N.  Y.,  173.) 

A«  to  the  effect  of  a  provision  in  a  contract  for  work,  requiring  it  to  be  done  to 
the  satisfaction  of  a  third  party,  see,  also,  Butler  a.  Tucker  (24  Wend.,  447) ;  Sher- 
man a.  Mayor,  &c.,  of  N.  Y.  (1  N.  F.,316);  Smith  a.  Briggs  (3  Den.,  73);  Blood- 
good  a.  Ingoldsby  (1  Hill,  388) ;  and  compare  Wellerwulgh  a.  Knickerbocker 
Building  Association  (2  Bosw.,  381). 
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told  the  defendant  that  he  "  would  be  satisfied"  if  he  (the  de- 
fendant) would  swear  that  they  agreed  at  78  cents.  The  de- 
fendant made  a  positive  affidavit  to  that  effect,  which  he  showed 
to  the  plaintiff,  a  few  days  afterwards.  The  plaintiff  desired  to 
have  possession  of  this  affidavit,  but. the  defendant  refused  to 
give  it  up,  unless  the  plaintiff  would  give  him  a  receipt  in  full, 
which  the  latter  would  not  do. 

The  justice  before  whom  the  action  was  tried,  gave  judgment 
in  favor  of  the  plaintiff  for  the  full  amount  claimed,  and  the 
defendant  appealed. 

Thomas  G.  Shearman,  for  the  appellant. — I.  The  affidavit  of 
the  defendant  was  a  complete  defence  to  this  action.  Whether 
true  or  not,  it  was  the  test  which  the  plaintiff  chose  to  apply, 
and  it  is  a  sufficient  consideration  for  his  promise  to  be  satisfied. 
(Hurd  a.  Pendrigh,  2  HiU,  502  ;  Brooks  a.  Ball,  18  Johns.,  337 ; 
Stevens  a.  Thacker,  Peake,  N.  P.,  187 ;  Lloyd  a.  Willan,  1  Enp. 
N.  P.,  178.) 

n.  The  plaintiff  did  not  stipulate  for  the  delivery  of  the  affi- 
davit to  him.  It  was  enough,  therefore,  that  it  was  made,  and 
the  knowledge  thereof  communicated  to  him. 

Daniel  £.  Taylor,  for  the  respondent,  contended  that  the 
plaintiff  only  meant  that  he  would  be  satisfied  that  the  defend- 
ant was  a  bad  man,  if  he  made  the  affidavit ;  that  it  was  a 
mere  hasty  expression,  by  which  he  ought  not  to  be  bound; 
that  the  affidavit  should  have  been  made  and  tendered  on  the 
spot,  and  was  unavailing  by  reason  of  the  delay  in  producing 
it,  and  of  the  defendant's  refusal  to  deliver  it  the  plaintiff. 

THE  COURT*  held  that  the  words  "  would  be  satisfied,"  meant 
that  the  respondent  would  accept  the  affidavit  in  satisfaction  of 
the  debt ;  that  the  appellant  was  not  bound  to  surrender  the 
affidavit ;  and  that  it  was  a  bar  to  the  action. 

Judgment  reversed. 

*  Present,  DALT,  F.  J.,  BBADT  and  HILTON,  JJ. 
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BROOKS  a.  HANFORD. 
Supreme  Court,  Second  District;  General  Term,  December,  1859. 

ASSIGNABILTY. — SET-OFF. ATTORNEY'S   LlEN. 

The  right  of  action  for  a  personal  tort  is  not  assignable,  even  after  verdict  thereon. 
The  right  of  set-off  is  superior  to  the  attorney's  lien.* 

Appeal  from  an  order  of  the  City  Court  of  Brooklyn,  directing 
judgments  to  be  set  off. 

*  In  the  case  of  RICHARDSON  a.  THE  BROOKLYN  CITY  AND  NEWTOWN  RAILROAD 
COMPANY  (Supreme  Court,  Second  District;  Special  Term,  January,  1863),  it  was  held  that 
the  lien  or  right  of  an  attorney  may,  by  agreement,  extend  to  any  sum  or  amount 
stipulated  ;  and  that,  in  the  absence  of  a  special  agreement,  the  taxable  costs  are 
prima  facie  the  measure  of  the  attorney's  compensation. 

The  case  came  up  on  motion  for  resettlement  and  modification  of  an  order. 

Judgment  was  recovered  in  this  action  on  the  8th  day  of  March,  1862,  for 
$1377.24,  by  the  plaintiff,  Charles  0.  Richardson,  and  an  appeal  taken  therefrom 
by  the  defendant  to  the  general  term.  The  judgment  was  subsequently  assigned 
to  William  Cutler,  and  pending  negotiations  for  settlement  of  the  amount  which 
the  attorney  of  the  plaintiff  was  entitled  to  for  his  services,  the  appeal  was  noticed 
for  argument ;  and,  on  being  called,  objection  was  made  by  the  attorney  of  the 
assignee  to  the  appeal  being  argued  by  the  attorney  for  the  plaintiff,  or  any 
counsel  employed  by  him,  as  the  assignee  wished  his  own  attorney  substituted  in 
place  of  the  attorney  of  record.  The  court  ordered  the  case  off  for  the  term,  be- 
cause the  real  party  interested  in  said  judgment  was  not  represented  in  the  ac- 
tion. 

On  the  10th  day  of  January,  1863,  an  order  of  reference  was  entered,  by  con- 
sent of  counsel  for  plaintiff,  to  ascertain  and  report  to  the  court  the  amount  of 
taxable  costs  due  the  attorney  for  the  plaintiff ;  and  further,  that  on  payment  of 
the  costs  so  reported  to  be  due  said  attorney,  the  attorney  of  the  assignee  should 
be  substituted  in  place  of  the  attorney  of  record. 

The  present  motion  was  made  at  special  term  for  resettlement  and  modification 
of  this  order,  by  striking  out  the  words  "  taxable  costs,"  and  inserting  in  lieu 
thereof  the  amount  of  the  lien  on  the  judgment,  or  such  other  modification  as 
will  include  and  cover  the  actual  amount  of  the  lien  of  the  attorney  on  the  judg- 
ment. 

The  plaintiff  swore  that  there  was  no  agreement  between  him  and  his  attorney, 
respecting  the  compensation  of  his  attorney  for  his  services  in  said  action. 

Silvanus  D.  Lewis,  for  the  motion. — The  amount  of  the  lien  on  said  judgment 
was  limited  to  the  taxable  costs,  by  an  oversight  of  the  counsel.  The  counsel 
was  not  authorized  to  consent  to  such  an  order.  The  attorney  had  a  lien  upon  the- 
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This  was  an  action  by  Daniel  Brooks  against  William  H. 
Hanford,  to  recover  damages  for  assault  and  battery.  The  facta 
are  fully  stated  in  the  opinion. 

judgment  for  much  more  than  the  taxable  coats  for  his  counsel-fees,  disburse- 
ments, and  other  expenses,  already  incurred.  (Wilkins  a.  Battermen,  4  Barb.,  47; 
Creighton  a.  Ingereoll,  20  lb.,  641  ;  Sherwood  a.  Buffalo  &  N.  Y.  City  R.  R. 
Co.,  12  How.  Pr.,  136;  Stow  a.  Hamilton,  11  76.,  452;  Ward  a.  Wordsworth,  1  E. 

D.  Smith,  698  (approved  and  concurred  in  by  the  Court  of  Appeals,  in  1  N.  Y., 
368)  ;  Easton  a.  Smith,  1  E.  D.  Smith,  318  ;  McKenzie  a.  Rhodes,  13  Abbott*'  Pr.t 
337  ;  Ackerman  a.  Ackerman,  14  lb.,  229  ;  Hall  a.  Ayer,  9  76.,  220 ;  Hoffman  a. 
Van  Nostrand,  14  lb.,  336  ;  Garr  a.  Mairet,  1  Hilt.,  498 ;  Moore  a.  Westenrelt,  8 
Sandf.,  762  ;  Code,  §  303.) 

Andrew  H.  Hitchcock,  opposed. — There  was  no  agreement  between  the  plaintiff  and 
his  attorney,  respecting  the  compensation  of  the  attorney  of  the  plaintiff  for  his 
services  in  said  action,  and  in  such  case,  the  attorney' &  lien  is  limited  to  the 
taxable  costs.  Substitution  will  be  ordered,  without  requiring  the  attorney's 
lien  to  be  satisfied.  (Haight  a.  Holcomb,  7  Abbotts'  Pr.,  210  ;  S.  C.,  16  How.  Pr., 
173  ;  Rooney  a.  Second  Avenue  R.  R.  Co.,  18  JV.  Y.,  368  ;  Ward  a.  Wadsworth,  1 

E.  D.  Smith,  598,  608.) 

LOTT,  J. — Motion  denied  without  costs,  but  without  prejudice  to  the  lien  or 
right  of  Mr.  Wheeler,  if  he  has  any  beyond  the  taxable  costs  referred  to  in  the 
order  of  Dec.  10, 1862,  or  to  the  judgment  on  the  final  recovery  to  be  had  in 
the  action  as  against  the  assignee  of  the  judgment  or  claim  ;  and  the  order  may 
be  amended  by  inserting  a  provision  therein  to  that  effect,  or  by  the  entering  of 
a  new  order  declaratory  thereof.  The  weight  of  the  authorities  cited  by  Mr. 
Wheeler's  counsel  is,  to  declare  that  the  lien  or  right  of  an  attorney  may,  by 
agreement,  extend  beyond  the  taxable  costs  to  any  sum  or  amount  stipulated,  but 
that,  in  the  absence  of  such  agreement,  the  taxable  coats  are  prima  facie  the  meas- 
ure of  his  compensation.  (Keenan  a.  Dorflinger,  19  How.  Pr.,  153 ;  Hall  a.  Ayer, 
9  Abbottt'  Pr.,  220;  S.  C.,  19  How.  Pr.,  91 ;  Rooney  a.  Second  Avenue  R.  R.  Co., 
18  JV.  F.,  368.  where  it  is  said  by  Judge  Harris:  In  the  absence  of  any  agree- 
ment on  the  subject,  I  suppose  the  sum  recovered  by  the  party  as  an  indemnity 
for  his  expenses  would  be  the  measure  of  compensation  allowed  to  the  attorney.) 
This,  then,  would  be  the  extent  of  his  lien.  And  Judge  Comstock  says,  if  there 
is  a  special  agreement,  that  will  take  the  place  of  the  pre-existing  statutory  rates, 
but  does  not  express  any  definite  opinion  as  to  the  rule  if  there  be  no  such  agreement. 
(See,  also,  Creighton  a.  Ingersoll,  20  Barb.,  541.)  No  special  agreement  is  alleged 
by  Mr.  Wheeler.  It  is  true  that  he  says  that  he  has  a  buna-fide  and  actual  lien 
upon  the  judgment  in  this  action,  for  much  more  than  the  taxable  costs  for  coun- 
sel-fees, disbursements,  and  the  expenses  already  incurred ;  but  he  does  not  state 
how  it  has  been  acquired,  and  I  can  only  look  upon  and  treat  the  statements  as 
his  opinion  in  relation  to  his  legal  rights.  The  plaintiff,  on  the  contrary,  swears 
that  at  the  time  he  employed  said  Wheeler,  or  at  any  other  time,  no  agreement 
was  made  or  entered  into  between  said  Wheeler  and  this  deponent,  respecting  the 
compensation  of  said  Wheeler  for  his  services  in  said  action,  or  the  amount  thereof, 
or  when  or  how  be  was  to  be  paid  Under  such  circumstances.  I  am  of  the  opin- 
ion that  the  order  of  10th  December  last  is  an  favorable  to  Mr.  Wheeler  in  refer- 
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Charles  M.  Briggs,  appellant,  in  person. 

Richard  H.  Huntley,  for  the  respondent. — I.  The  appeal 
should  be  dismissed.  (Code,  §  325 ;  Martin  a.  Kanouse,  2  Ab- 
botfs  Pr.,  390.) 

II.  This  action  for  assault  and  battery  was  not  assignable  till 
it  became  a  debt.    It  did  not  become  a  debt  till  judgment.    Mr. 
Briggs  can  take  no  right  under  the  assignment.     (Crouch  a. 
Gridley,  6  Hill,  250  ;  Davenport  a.  Ludlow,  4  How.  Pr.,  337 ; 
Kellogg  a.  Schuyler,  2  Den.,  73  ;  Nash  a.  Hamilton,  3  Abbotts' 
Pr.,  35.) 

III.  The  lien  of  the  attorney  is  no  ground  for  an  objection  to 
the  set-off.     (Porter  a.  Lane,  8  Johns.,  357 ;  Ross  a.  Dole,  13 
Ib.,  306;  Cooper  a.  Bigelow,  1  Cow.,  206;  People  a.  K  Y. 
Common  Pleas,  13  Wend.,  649 ;  Ferguson  a.  Bassett,  4  How. 
Pr.,  168 ;  Nicoll  a.  Nicoll,  16  Wend.,  446.) 

TV.  The  attorney  has  no  lien  till  judgment.  (Brown  a.  Corn- 
stock,  10  Barb.,  67  ;  Sweet  a.  Bartlett,  4  Sandf.,  661 ;  Ward  a. 
Wordsworth,  1  E.  D.  Smith,  598,  604.) 

Y.  The  remedy  is  properly  sought  by  motion.  (People  a. 
IS.  Y.  Common  Pleas,  13  Wend,  649 ;  Ewen  a.  Terry,  8  Cow., 
126.)  And  the  plaintiff,  having  brought  himself  under  the  juris- 
diction of  the  City  Court,  voluntarily  submitted  to  its  order. 
(Kimball  a.  Munger,  2  Hill,  364.) 

YI.  The  attorney's  lien  is  not  on  the  costs  as  such,  but  on 
the  entire  judgment.  The  costs  belong  to  the  party,  and  not 
to  the  attorney.  (1  Rev.  Stat.,  3  ed.,  343 ;  2  A.,  703 ;  Code, 
§  303,  last  clause ;  Ward  a.  Wordsworth,  1  E.  D.  Smith,  598, 
604.) 

BY  THE  COTJKT.* — BKOWN,  J. — 1.  This  is  an  appeal  from  an 
order  made  by  the  City  Court  of  Brooklyn  in  this  action.  It 
appears  by  the  papers  that  one  Samuel  Hanford  recovered  a 
judgment,  before  a  justice  of  the  peace,  against  the  above- 
named  plaintiff,  Daniel  Brooks,  for  the  sum  of  $90.28,  on  the 


ence  to  the  amount  to  be  paid  to  him  on  substitution  of  another  attorney  aa  he 
is  entitled  to.     (Stevenson  a.  Stevenson,  3  Edw.,  340 ;  Trust  a.  Repoor,  15  How. 
Pr.,  670.)    The  provision  I  have  directed  to  be  made  for  his  benefit,  will  fully 
protect  his  rights  as  to  a  large  claim. 
*  Present.  BROWN,  EMOTT.  and  LOTT,  JJ. 
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25th  of  June,  1858,  which  was  docketed  in  the  office  of  the 
clerk  of  the  county  of  Kings,  before  the  trial  of  the  present 
action."  On  the  10th  of  September,  1858,  the  same  was  duly 
assigned  to  the  defendant  Hanford.  On  the  15th  day  of  Sep- 
tember, the  present  action,  which  was  for  an  assault  and  battery 
upon  the  person  of  the  plaintiff  Brooks,  was  tried  in  the  City 
Court,  Brooklyn,  and  a  verdict  therein  rendered  for  the  plaintiff 
for  the  sum  of  $25.  Judgment  was  afterwards  perfected  upon 
the  verdict  for  the  said  sum  of  $25  damages,  and  $25  costs,  in 
all  $50,  but  the  precise  day  on  which  it  was  entered  does  not 
appear. 

2.  On  the  16th  day  of  September,  1858,  and  before  the  judg- 
ment was  entered  or  perfected  on  the  verdict,  the  same,  with 
any  judgment  to  be  entered  thereon,  was  duly  assigned  to 
Charles  M.  Briggs,  the  attorney  for  the  plaintiff.     And,  on  the 
7th  of  December,  1858,  the  City  Court,  upon  due  notice,  and 
upon  the  motion  of  the  defendant,  William  H.  Ilanford,  ordered 
the  judgment  entered  up  in  this  action  to  be  offset  against  the 
judgment  obtained  in  the  justice's  court  against  the  plaintiff 
Brooks,  and  which  had  been  assigned  to  the  defendant  Han- 
ford.    From  this  order  Charles  M.  Briggs  has  appealed. 

3.  The  right  of  action  for  a  personal  tort  is  not  assignable. 
Such  rights  do  not  survive  to  the  personal  representatives ;  they 
die  with  the  person,  and  of  course  do  not  pass  by  deed  of  as- 
signment.    This  is  the    settled  doctrine.     (See    Zabriskie    a. 
Smith,  13  N.  Y.,  322.) 

4.  The  rendering  of  the  verdict  did  not  alter  the  nature  of 
the  claim.     It  liquidated  the  amount  of  the  damages  which  the 
plaintiff  was  to  recover,  but  the  claim  remained  the  same.    The 
verdict  was  but  a  stage  in  the  progress  of  the  cause,  and  there 
was  no  debt  or  claim  which  would  pass  by  assignment  until  the 
judgment  was  perfected.     (Crouch  a.  Gridley,  6   Jlill,  250; 
Kellogg  a.  Schuyler,  2  Den.,  73.) 

5.  It  follows,  that  Charles  M.  Briggs  took  nothing  by  the  as- 
signment. 

6.  The  moment  the  judgment  was  perfected  the  right  of  set- 
off  attached.     The  defendant  was  then,  and  had  been  for  sever- 
al days,  the  assignee  and  owner  of  the  judgment  against  Brooks. 
His  right  was  superior  to  the  attorney's  lien.     An  attorney's 
lien  is  no  bar  to  a  bill  tiled  to  obtain  a  set-off,  nor  is  it  a  bar 
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when  the  question  arises  on  a  trial  at  law.  In  Nicoll  a.  Nicoll 
(16  Wend.,  446),  decided  in  the  Court  of  Errors,  it  is  said,  "  No 
authority  can  be  produced,  where  the  attorney's  lien  was  ever 
recognized,  on  a  trial  at  law,  as  barring  a  set-off,  the  right  to 
which  would  be  otherwise  perfect." 

The  order  appealed  from  should  be  affirmed. 


RICHTER  a.  McMURRAY. 
New  York  Common  Pleas,  General  Term,  November,  1862. 

PLEADING. — INSTRUMENT  FOR  PAYMENT  OF  MONEY. — FRIVOLOUS- 
NESS  OF  ANSWER. 

An  answer,  denying  knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
allegation  of  a  material  fact  not  presumptively  within  the  defendant's  knowl- 
edge, cannot  be  treated  as  frivolous.* 

*  In  the  case  of  LAWRENCE  a.  DERBY  (New  York  Superior  Court,  Special  Term,  1862), 
it  was  Held,  that,  in  an  action  for  false  imprisonment,  the  defendants  cannot  deny 
knowledge  or  information  as  to  the  allegation  that  they  caused  to  be  issued  the 
writ  on  which  the  plaintiff  was  arrested  ;  and  that  an  answer  to  a  verified  com- 
plaint, making  that  the  issue,  may  be  struck  out  as  sham,  upon  motion,  without 
any  additional  affidavit  in  support  of  the  motion. 

The  action  was  by  Albert  G.  Lawrence  against  Freeman,  Derby,  and  others. 

The  nature  of  the  pleadings  are  sufficiently  stated  in  the  opinion. 

Gunning  S.  Bedford,  Jr.,  for  motion. 
Lyon  &f  Porter,  opposed. 

ROBERTSON,  J. — The  complaint  alleges  that  the  writ,  by  virtue  of  which  the 
plaintiff  was  arrested,  was  caused  to  be  issued  by  the  defendants.  The  answer  al- 
leges that  they  have  no  knowledge  or  information  sufficient  to  form  a  belief  of 
the  allegations  of  the  complaint  not  therein  admitted,  or  of  either  or  any  of  them. 
The  defendants  must  know  whether  they  caused  the  writ  to  be  issued.  If  their 
intervention  be  such  as  to  render  it  doubtful  whether  it  was  causing  the  writ  to 
be  issued,  they  can  state  what  they  did,  and  deny  that  they  in  any  other  way 
caused  it  to  be  issued.  If  the  facts  stated  show  they  did  not  cause  it,  a  demurrer 
would  determine  it  in  their  favor,  or  they  would  have  the  benefit  of  them,  if  de- 
nied and  proved  on  the  trial. 

There  is  no  such  pleading  as  a  general  issue  under  the  present  system.  A  party 
is  bound  to  verify  his  pleading  ;  and  if  he  does  so,  and  any  of  his  allegations  are 
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Appeal  from  a  judgment. 

This  action  was  brought  by  Ernest  Richter  against  Henry  R. 
Murray  and  Robert  S.  Tait,  upon  two  promissory  notes  of 
$111.98  each.  The  complaint,  omitting  formal  portions,  was  as 
follows : 

"  1st.  That  there  is  due  to  the  plaintiff  from  the  defendants, 
the  sum  of  one  hundred  and  eleven  dollars  and  ninety-eight 
cents,  with  interest  thereon  from  May  4th,  1858,  on  a  written 
instrument,  of  which  the  following  is  a  copy,  to  wit : 


untrue,  the  plaintiff  has  a  right  to  strike  out  his  pleading  as  sham.  (People  a. 
McCumber,  18  N.  Y.,  323.)  This  case  overrules  all  previous  decisions  to  the  con- 
trary. The  complaint  is  sworn  to  ;  there  is  nothing  in  the  answer  to  contradict 
it,  except  the  oath  of  one  defendant,  that  none  of  them  know  any  thing  about  it. 
No  additional  affidavit  is  necessary.  It  is  apparent,  by  the  admission  on  the  face 
of  the  answer,  that  it  is  sham  or  false. 

It  is  not  sufficient  to  strike  out  the  ignoring  of  the  allegation  as  to  issuing  the 
writ,  and  leave  the  rest  to  stand,  because  there  would  be  no  defence  left. 

The  answer  must  be  stricken  out  as  sham,  with  $10  costs  to  the  plaintiff ;  with 
liberty  to  the  defendants,  within  ten  days,  on  filing  and  serving  an  affidavit  of 
merits,  to  put  in  a  new  answer,  on  stipulating  to  allow  the  date  of  issue  to  remain 
as  it  now  is,  and  to  take  short  notice  of  trial. 

In  an  ANONYMOUS  case  (in  the  New  York  Common  Pitas,  Special  Term,  1862),  it  wa» 
Held,  that  in  an  action  against  the  maker  of  a  promissory  note,  if  the  complaint 
alleges  that  the  note  was  payable  to  the  maker's  order,  and*  that  he  indorsed  it 
generally,  and  that  the  amount  is  due  from  him  to  the  plaintiff,  it  is  sufficient  on 
demurrer,  without  also  alleging  in  terms  that  the  note  belongs  to  plaintiff. 

The  complaint  alleged,  as  a  cause  of  action,  a  promissory  note  made  by  the 
defendants,  payable  to  order  of  themselves,  and  indorsed  by  them.  A  copy  of 
the  note  was  set  out,  and  the  complaint  alleged  the  amount  due  thereon  to  the 
plaintiff. 

Defendant  demurred,  on  the  ground  that  the  complaint  showed  no  cause  of 
action. 

W.  A.  Courten,  for  defendants,  cited  Lord  a.  Chesebrough  (4  Smtf.,  696) ;  Ketel- 
tas  a.  Myers  (1  Abbotts'  Pr.,  403 ;  S.  C.,  3  E.  D.  Smith,  83) ;  Bank  of  Geneva  a. 
dulick  (8  How.  Pr.,  61) ;  and  urged  that  the  complaint  contained  none  of  the  ele- 
ments of  ownership. 

Charltt  H.  Smith,  for  plaintiff,  cited  Prindle  a.  Caruthers  (16  N.  Y.,  426). 

HILTON,  J.  (orally).— I  have  no  doubt,  that  if  the  note  were  payable  to  some 
third  person,  the  objection  that  there  was  no  allegation  of  ownership  in  the  plain- 
tiff would  be  well  taken.  But  as  it  is,  the  complaint  is  in  strict  conformity  with 
section  162  of  the  Code,  and  must  be  sustained. 

Order  accordingly. 
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NEW  YORK,  May  1st,  1857. 
"  'Twelve  months  after  date,  we  promise  to  pay  to  the  order 
of  Wm.  McMurray,  one  hundred  and  eleven  T9o8o  dollars,  at  Me- 
chanics' Banking  Association,  value  received. 

(Signed,)  MoMuKRAY  &  TATT. 

(Indorsed,)  WM.  McMuRRAY.' 

"  2d.  And  for  a  further  cause  of  action,  that  there  is  due  to 
plaintiff  from  the  defendants,  the  sum  of  one  hundred  and 
eleven  dollars  and  ninety-eight  cents,  with  interest  thereon  from 
May  4th,  1858,  on  a  written  instrument,  of  which  the  following 
is  a  copy,  to  wit  : 


V  NEW  YORK,  May  1st,  1857. 

"  '  Tweve  months  after  date,  we  promise  to  pay  to  the  order 
of  Wm.  J.  Kerr,  one  hundred  and  eleven  yVo  dollars,  at  the 
Mechanics'  Banking  Association,  value  received. 

(Signed,)  McMuRRAY  &  TAIT. 

(Indorsed,)  WM.  J.  KERR.' 

"Whereupon  the  plaintiff  demands  judgment  against  the 
defendants  for  the  sum  of  $223T9o6oj  with  interest  on  the  same 
from  May  4th,  1858,  besides  the  costs." 

The  answer  was  in  these  words  : 

"The  defendants  have  not,  nor  has  either  of  them,  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
truth  or  falsity  of  the  allegations  of  the  complaint  in  this  action, 
or  either  of  them  of  any  such  allegations." 

Mr.  Justice  Daly  ordered  judgment  for  the  plaintiffs,  on  the 
demurrer,  as  frivolous.  The  defendants  appealed. 

Samuel  F.  Freeman,  for  the  appellants.  —  I.  The  answer  is 
good  in  form.  The  Code  (§  149)  expressly  authorizes  a  general 
denial  of  knowledge  or  information  sufficient  to  form  a  belief. 
Such  a  denial  is  set  up  as  complete  and  comprehensive  as  lan- 
guage can  make  it. 

II.  The  answer  is  a  good  and  sufficient  answer  to  the  com- 
plaint in  this  action.  .  Whatever  may  be  the  interpretation  of 
this  complaint,  the  answer  fits  it  exactly.  If  it  be  held  that  the 
complaint  virtually  alleges  all  the  separate  facts  which  are 
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essential  to  plaintiff's  cause  of  action  the  answer  denies,  or  takes 
issue  upon  each  and  every  one  of  those  separate  allegations, 
whatever  they  may  be.  It  may  be  that  the  defendants  have 
denied  knowledge  or  information  as  to  their  own  signature,  but 
they  have,  at  the  same  time,  denied  knowledge  or  information 
as  to  the  indorsement,  delivery,  and  ownership  of  the  notes  in 
suit ;  and  such  a  denial  has  always  been  allowed.  And  where 
a  part  of  an  answer  is  good  and  sufficient,  the  whole  answer 
cannot  be  summarily  set  aside  as  frivolous.  (See  Morrow  a. 
Cougan,  3  Abbotts'  Pr.,  328.) 

C.  Bainbridge  Smith,  for  the  respondent,  cited  Thorn  a.  N. 
Y.  Central  Mills,  10  How.  Pr.,  19  ;  Code  of  Pro.,  §  162. 

BRADY,  J. — The  answer  in  this  case  is  sufficient  in  form.  It 
contains  a  denial  of  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  or  falsity  of  the  allegations  in  the 
complaint,  or  any  or  either  of  them.  The  allegations  in  the  com- 
plaint are,  that  there  is  a  sum  due  on  one  note,  set  out,  and  then 
a  further  sum  on  another  note,  also  set  out.  The  complaint  does 
not  allege  that  the  plaintiff  holds  notes  drawn  by  the  defendants, 
and  indorsed  by  the  payee,  which  have  not  been  paid,  and  then 
demand  judgment,  but  simply  alleges  that  there  is  an  amount 
due  on  each  note.  But,  assuming  that  the  complaint  is  sufficient, 
I  think  the  answer  of  the  defendants  creates  an  issue,  at  least  as 
to  the  indorsement  by  the  payee,  and  is,  therefore,  not  frivolous. 
The  possession  of  the  note  at  the  trial  would  not,  under  the  an- 
swer, be  sufficient  to  enable  the  plaintiff  to  recover. 

The  judgment  for  these  reasons  should,  I  think,  be  reversed. 

HILTON,  J. — I  think  the  answer  puts  at  issue  the  allegation  in 
the  complaint,  that  the  notes  sued  on  were  indorsed  to  the 

plaintiff. 

DALY,  F.  J.,  was  not  present. 
Judgment  reversed. 
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FREAR'S  CASE. 

Surrogate's  Court,  City  and  County  of  New  York;  Jan.,  1863, 
SURROGATE'S  POWER  TO  ATTACH  FOR  DISOBEDIENCE. 

The  surrogate  has  power  to  proceed,  by  attachment,  to  enforce  an  order  requiring 
a  guardian  to  pay  over  moneys  ;  but  he  should  not  exercise  it  until  other  reme- 
dies have  been  exhausted.  The  fact  that  the  suretieson  the  guardian's  bond  have 
not  been  prosecuted,  is  an  answer  to  a  motion  for  an  attachment  against  the 
guardian. 

Motion  for  an  order  for  an  attachment. 
The  facts  are  stated  in  the  opinion. 

Richard  Winne,  for  Miss  Callahan,  the  appellant. 

C.  Minor  and  D.  It.  Jacques,  opposed,  for  the  guardian. 

GIDEON  J.  TUCKER,  Surrogate. — This  is  a  motion  for  an  order 
for  an  attachment  against  Alexander  Frear,  who  was  the  guar- 
dian of  Elizabeth  Callahan  during  her  minority.  A  decree 
was  made  by  the  surrogate  on  the  18th  October,  1860,  that 
Frear  "  do  forthwith  pay  the  residue  of  said  moneys  to  the  said 
Elizabeth  Callahan — said  residue  being  the  sum  of  eight  hun- 
dred and  eleven  dollars  and  twenty-one  cents."  He  has  not 
complied  with  the  decree,  and  a  balance  remains  due.  A  cer- 
tificate of  the  decree  has  been  docketed  with  the  county  clerk, 
and  an  execution  issued  against  Frear  for  the  balance  due, 
which  has  been  returned  unsatisfied. 

Mr.  Frear  resists  this  motion  by  an  affidavit,  which  shows 
that  when  appointed  guardian  he  was  possessed  of  abundant 
means,  but  that  he  had  since  met  with  reverses,  and  made  an 
assignment,  and  that  judgments  to  a  large  amount  exist  against 
him.  He  also  sets  up  the  defence  that  the  sureties  on  his  bond 
as  guardian  have  not  been  prosecuted. 

This  is  a  good  answer  to  the  motion,  which  must  be  for  the 
present  denied. 
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In  the  Matter  of  Latson  (1  Duer,  696),  Judge  Emmet  held 
that  a  Surrogate's  Court  has  no  power  to  enforce,  by  an  attach- 
ment against  the  person,  an  order  for  the  payment  of  money,  if 
the  money  can  be  collected  on  execution. 

This,  however,  was  a  case  in  which  no  certificate  of  the  sur- 
rogate's decree  had  been  filed,  and  no  execution  thereupon 
issued.  But  a  stronger  case  is  that  in  Doran  a.  Dempsey  (1 
Bradf.,  490),  where  such  an  execution  had  issued  and  returned 
unsatisfied,  and  yet  the  surrogate  refused  an  attachment,  because 
it  was  not  shown  that  the  detention  of  the  assets,  by  the  party 
against  whom  the  decree  was  made,  was  wilful  and  intentional 
— he  being  poor,  and  actually  unable  to  pay. 

An  attachment  was  also  refused  by  Surrogate  West,  in  the 
iriatter  of  Thomas  Cunningham's  estate  (not  reported),  although 
an  execution  which  had  been  issued  against  the  administrator 
on  the  filing  of  a  certificate  of  the  surrogate's  decree  had  been 
returned  unsatisfied  ;  the  surrogate  directing  that  the  bond 
should  first  be  prosecuted. 

I  do  not,  however,  doubt  the  power  of  the  surrogate  to  pro- 
ceed by  attachment  in  his  discretion,  when  other  remedies  shall 
be  exhausted.  The  writ  of  attachment  is  a  harsh  means  of 
compulsion,  and  is  to  be  resorted  to  only  in  extreme  cases.  The 
guardian  in  this  case  has  mixed  up  the  trust-funds  of  his  ward 
with  his  own,  and  appears  to  have  lost  both ;  and  the  learned 
decision  in  Seaman  a.  Duryea  (11  N.  Y.,  324)  satisfies  me  of 
my  absolute  power  to  punish  him  by  attachment,  other  means 
failing.*  "The  bond  of  a  guardian,"  says  Judge  W.  F.  Allen, 

*  It  was  held,  in  Seaman  a.  Duryea,  that  an  attachment  may  issue  against  a 
guardian  for  non-compliance  with  the  surrogate's  decree  striking  the  balance 
upon  a  final  accounting,  and  ordering  payment  of  the  amount.  Trust-moneys 
should  be  kept  separate  by  the  guardian,  and  disobedience  to  an  order  requir- 
ing this  is  a  contempt.  The  case  below  in  the  Supreme  Court,  is  reported  in  10 
Barb.,  523  ;  and  in  the  Surrogate's  Court,  in  7  N.  Y.  Ltg.  Ob*.t  70. 

In  Sherwood  a.  Judd  (3  Bradf.,  419),  it  was  held  that  an  attachment  will  not  be 
granted  by  the  surrogate,  against  an  administrator,  for  not  making  a  payment 
out  of  the  assets  in  his  hands,  pursuant  to  a  former  decree,  where  the  assets  have 
been  trusteed  or  attached  in  his  hands,  under  the  laws  of  another  State,  and  by 
proceedings  which  constitute  a  lien  on  the  funds.  In  Hosack  a.  Rogers  (1 1  Pauge,  603), 
it  was  held  that  since  the  act  to  abolish  imprisonment  for  debt  (2  Rev.  Stat.,  2  ed., 
807),  an  attachment  cannot  be  issued  against  an  executor,  to  compel  satisfaction 
of  a  final  decree  against  him  for  money  due  upon  a  contract  of  the  testator,  though 
it  would  be  otherwise  in  case  of  actual  contempt. 
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"  is  conditioned  that  he  will  in  all  things  discharge  the  duty  of 
a  guardian  to  the  minor  according  to  law ;  and  that  he  will  ren- 
der a  true  account  of  all  the  moneys  and  property  received  by 
him,  and  of  the  application  thereof,  and  of  his  guardianship, 
in  all  respects,  to  any  court  having  cognizance  thereof,  when 
required.  (2  Reo.  Stat.,  151,  §  8.)  And  it  would  hardly  be 
claimed  that  the  refusal  to  pay  over  an  ascertained  balance 
would  not  be  a  breach  of  this  condition." 

Let  there  be  an  order  directing  an  assignment  of  the  bond  for 
the  purpose  of  prosecuting  Frear  and  his  sureties  ;  and  if  this 
prove  unavailing  to  recover  Miss  Callahan's  money,  I  will  then 
entertain  the  question  of  an  attachment. 


STEVENSON  a.  BUXTON. 

Supreme  Court,  First  District ;  General  Term,  November,  1861. 
Again,  /Special  Term,  February,  1863. 

LEGAL  REDRESS  AND  EQUITABLE   RELIEF. — DEMAND   OF   JUDG- 
MENT.— SPECIFIC  PERFORMANCE. — DAMAGES. 

In  an  action  by  a  purchaser  of  land,  in  which  the  only  relief  specifically  demand- 
ed was  that  the  vendor  be  compelled  to  perform  the  agreement  by  conveying, 
it  appeared  that  defendant  had  never  been  able  to  perform  his  agreement. 

Hdd,  that  the  court  could  not  order  a  reference  to  ascertain  the  damages  for 
the  breach  of  the  agreement.  The  defendant  has  a  right  to  have  such  ques- 
tion tried  by  a  jury. 


Although  legal  redress  and  equitable  relief  can  be  demanded  in  the  same  action, 
and  either  or  both  afforded  by  the  court,  yet,  to  entitle  a  plaintiff  to  legal  re- 
dress or  equitable  relief,  he  must  ask  it  in  his  complaint. 

The  court  has  no  power  to  direct  the  specific  performance  of  a  contract  to  convey 
real  estate,  where  the  party  has  never  had  the  ability  to  convey. 

November,  1861. — Appeal  from  a  judgment. 


The  form  of  the  attachment  is  considered  in  Seaman  a.  Dnryea  (11  N.  Y.,  324) ; 
and  see  People  a.  King  (9  How.  Pr.,  97). 
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This  action  was  brought  by  John  Stevenson  against  John  B. 
Buxton,  to  compel  the  specific  performance  by  defendant  of  his 
agreement  to  convey  the  house  and  lot  No.  152  West  Thirty- 
second-street,  New  York  city.  The  demand  for  judgment  was 
as  follows : 

"  Wherefore,  the  plaintiff  demands  judgment  that  the  said 
defendant  may  be  compelled  to  a  specific  performance  of  said 
agreement,  and  to  deliver  to  the  plaintiff  a  deed  in  conformity 
therewith  of  the  premises  therein  mentioned,  and  also  to  pay 
the  plaintiff  the  costs  of  this  action ;  and  that  the  plaintiff  may 
have  such  other  or  further,  or  other  and  further  relief  in  the 
premises  as  may  be  equitable." 

The  answer  admitted  the  agreement,  but  set  up  that  defend- 
ant was  not,  and  never  had  been  the  owner  of  the  land,  or  able 
to  perform  his  agreement.  That  when  he  made  the  agreement, 
he  expected  to  be  able  to  purchase  the  land,  but  had  been  dis- 
appointed in  this  expectation. 

On  a  trial  of  the  cause,  in  1859,  at  special  term,  before  a 
justice  without  a  jury,  it  was  found  that  the  defendant  had 
made  a  contract  to  convey,  but  was  unable  to  do  so;  and 
the  court,  holding  that  it  was  unnecessary  to  dismiss  the  action 
and  turn  the  plaintiff  over  to  a  new  suit  for  damages,  ordered 
a  reference  to  ascertain  the  damages  which  the  plaintiff  had 
sustained  by  reason  of  the  refusal  of  the  defendant  to  comply 
with  his  contract,  and  directed  that  on  the  coming  in  of  his  report 
a  judgment  should  be  entered  that  he  pay  the  costs  of  this  ac- 
tion, and  specifically  perform  his  contract ;  and  on  his  failure  to 
do  so,  that  the  plaintiff  have  judgment  against  him  for  the 
amount  so  reported  to  be  due,  with  the  costs  of  this  action. 
That  decision  is  reported,  8  Ante,  414. 

From  this  judgment  the  defendant  appealed. 

E.  W.  &  G.  F.  Chester,  for  the  appellants. 
William.  R.  Stafford,  for  the  plaintiff. 

BY  THE  COURT.* — SUTHERLAND,  J. — This  action  was  brought 
to  compel  the  specific  performance  of  an  agreement  to  sell  and 
convey  to  the  plaintiff  certain  real  estate  in  the  city  of  New 

*  CLERKE,  SUTHERLAND,  and  BARNARD,  JJ. 
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York.  The  specific  relief  asked  is,  that  the  defendant  be  com- 
pelled to  deliver  to  the  plaintiff  a  deed,  &c. 

The  defendant,  in  his  answer,  among  other  things,  alleges  that 
he  never  owned  the  premises  agreed  to  be  conveyed,  and  that 
the  .plaintiff  knew  that  the  defendant  was  not  the  owner  when 
he  accepted  the  agreement ;  that  the  agreement  was  entered 
into  with  the  expectation  that  the  defendant  would  be  able  to 
purchase  the  premises  and  procure  a  title,  but  he  had  not  been 
able  to  do  so. 

On  the  trial,  at  special  term,  it  appeared,  and  was  conceded, 
that  the  defendant  never  had  title,  and  was  not  then,  and  never 
had  been,  able  to  convey.  Yet,  notwithstanding  the  objection 
of  the  defendant,  the  court  made  a  compulsory  reference  to  a 
referee  to  ascertain  and  report  the  damages  which  it  was  ad- 
judged the  plaintiff  was  entitled  to  recover  for  the  non-fulfil- 
ment of  the  agreement  by  the  defendant.  The  defendant 
objected,  not  only  to  the  order  of  reference,  but  also  to  the  pro- 
ceedings before  the  referee ;  but  the  referee  proceeded  and 
made  his  report,  upon  which  judgment  was  entered  against  the 
defendant  for  $1125.96,  and  costs. 

We  think,  when  it  appeared,  or  was  conceded  on  the  trial, 
that  the  defendant  was  not  then,  and  never  had  been,  able  spe- 
cifically to  perform,  that  the  justice  at  special  term  should 
have  declined  to  proceed  with  the  trial,  and  should  have  sent  the 
action  to  the  circuit  for  trial. 

The  defendant  had  a  right  to  have  the  question  of  damages 
tried  by  a  jury;  of  which  right  the  justice  at  special  term  could 
not  deprive  him  by  a  compulsory  reference  ;  particularly  as  the 
fact  that  the  defendant  had  never  held  title,  and  was  not,  and 
never  had  been,  able  to  specifically  perform,  was  set  up  in  the 
answer,  and  the  truth  of  which  may  be  said  to  have  been  an 
issue  in  the  cause. 

The  judgment  should  be  reversed,  with  costs. 


February,  1863.— Trial  by  the  court. 

Upon  a  second  trial  of  the  cause,  it  appeared  that  the  facts 
set  up  in  the  answer  were  substantially  true.  The  plaintiff 
claimed  damages  for  breach  of  the  contract. 
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William  12.  Stafford,  for  the  plaintiff,  cited  Wiswall  a.  Mc- 
Gown  (2  Barb.,  270) ;  Marquat  a.  Marquat  (12  N.  Y.,  336) ; 
Belknap  a.  Sealey  (14  lb.,  143) ;  Phillips  a.  Gorham  (17  Ib., 
270) ;  Emery  a.  Pease  (20  Ib.,  62) ;  Gardener  a.  Ogden  (22  /ft., 
27) ;  N.  Y.  Ice  Go.  a.  North  Western  Ins.  Co.  (23  2b.,  357 ;  S.  C., 
12  Abbotts'  Pr.,  414) ;  Hopkins  a.  Lee  (6  Wheat.,  109). 

E.  W.  &  G.  F.  Chester,  for  the  defendant.— L  The  only 
issue  made  by  the  pleadings  is  as  to  the  ability  of  the  defend- 
ant to  perform  his  agreement.  The  utter  inability  of  the  court 
to  afford  the  remedy  asked  is  manifest.  (See  Ketchum  a. 
Evertson,  13  Johns.,  359;  Van  Epps  a.  Xhe  Mayor,  <fcc.,  of 
Schenectady,  12  Ph.,  436;  Fuller  a.  Hubbard,  6  Cow.,  13.) 

II.  The  defendant  is  entitled  to  a  finding  in  his  favor  on  the 
only  issue,  and  that  the  complaint  be  dismissed,  with  costs. 
(Kemshall  a.  Stone,  5  Johns.  Ch.,  193  ;  Morse  a.  Elmendorff,  11 
Paige,  277,  and  cases  there  cited.)  The  remark  at  general 
term,  about  sending  this  case  to  the  circuit,  was  obiter  dic- 
tum. 

CLERKE,  J. — It  cannot  now  be  doubted  that  legal  redress  and 
equitable  relief  can  be  demanded  in  the  same  action,  and  that 
either,  or  both,  if  the  circumstances  of  the  case  permit,  can  be 
afforded  by  the  court.  This  is  fully  recognized  by  the  Court  of 
Appeals  in  the  N.  Y.  Ice  Co.  a.  North  Western  Ins.  Co  (23  2T. 
Y.,  357 ;  S.  C.,  12  Abbotts'  Pr.,  414),  and  in  the  other  cases 
referred  to  in  the  opinion  delivered  in  that  case.  But  it  ap- 
pears to  me,  in  order  to  entitle  a  party  to  legal  redress,  or  to 
equitable  relief,  he  must  ask  it  in  his  complaint.  Why  should 
a  plaintiff  be  entitled  to  legal  redress  in  an  action  stating  facts, 
solely  with  the  view  of  obtaining  equitable  relief,  and  only 
demanding  that  species  of  judgment,  any  more  than  he  should 
be  entitled  to  equitable  relief  in  an  action  in  which  he  claims 
nothing  more  than  a  common-law  judgment  ?  In  an  ordinary 
action — for  instance,  to  recover  the  amount  of  a  promissory  note 
— the  plaintiff  fails  to  prove  the  necessary  allegations  in  his  com- 
plaint, but,  nevertheless,  shows  some  circumstances,  which,  in 
a  different  form  of  action,  may  entitle  him  to  equitable  relief. 
In  such  a  case,  would  not  the  defendant  be  entitled  to  a  dismis- 
sal of  the  complaint,  or  would  the  plaintiff  be  entitled  to  equi- 
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table  relief?  Justice  may  require  this  innovation  in  the  one 
case  as  well  as  the  other ;  but,  in  my  opinion,  neither  the  pro- 
visions of  the  Code,  nor  the  decisions  to  which  I  have  referred, 
sanction  so  complete  a  revolution  in  judicial  proceedings.  It 
would  be  entirely  inconsistent  with  that  great  fundamental 
privilege  of  pleading  and  practice,  that,  the  object  of  all  judi- 
cial allegation  being  to  ascertain  the  subject  for  decision,  the 
party  seeking  redress  must,  in  his  complaint,  state  facts  entitling 
him  to  the  redress  which  he  seeks, — not  only  for  the  purpose  of 
facilitating  the  adjudication  of  the  court,  but  also  for  the  pur- 
pose of  apprising  his  adversary  of  the  nature  of  his  claim,  and 
the  judgment  which  he  demands,  in  order  that  the  latter  may 
adequately  prepare  to  sustain  his  defence.  In  the  N.  Y.  Ice 
Co.  a.  North  Western  Ins.  Co.  (swpra\  the  complaint  was 
framed  in  a  double  aspect,  praying  damages  upon  the  breach  of 
a  written  contract,  and  also  a  re-formation  of  the  contract,  if 
necessary,  on  the  ground  of  a  mistake.  In  that  case,  both  kinds 
of  redress  were  properly  united  ;  and  the  plaintiff  was  entitled 
to  both,  or  either,  in  conformity  with  his  proof. 

His  prayer  for  a  re-formation  of  the  contract  would  be  ad- 
dressed to  the  equitable  intervention  of  the  court,  and,  whether 
granted  or  not,  he  would  have  a  right  to  a  trial  by  jury,  to  as- 
certain his  damages  for  breach  of  the  contract.  Of  course,  if 
the  court  refused  to  re-form  the  contract  in  an  essential  point, 
his  going  to  a  jury  would  be  of  no  use  to  him ;  but  still,  if  he 
insisted  on  having  the  question  of  damages  determined  by  a 
jury,  he  would  have  a  right  to  have  the  question  submitted  to 
the  appropriate  branch  of  the  court  for  that  purpose,  subject  to 
a  dismissal  of  his  complaint  if  he  could  not  make  out  his  case. 
But  neither  party  can  be  constitutionally  deprived,  in  such 
cases,  of  a  right  to  a  trial  by  jury  on  a  question  of  damages. 

In  the  present  case,  if  the  complaint  was  framed  with  this 
double  aspect,  or,  in  the  alternative,  asking  for  damages  if  spe- 
cific performance  of  the  contract  could  not  be  granted,  the 
court,  if  it  did  not  grant  this  specific  relief,  would  send  it  to  the 
circuit,  for  a  jury  to  ascertain  the  damages,  should  the  plaintiff 
be  entitled  to  any. 

No  such  redress,  however,  is  demanded ;  the  plaintiff  rests 
solely  on  his  hope  of  specific  relief;  and  it  being  evidently  im- 
possible to  grant  this  to  him,  his  complaint  must  be  dismissed. 
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But  the  conduct  of  the  defendant  in  this  transaction  was  such 
as  not  to  entitle  him  to  costs. 
The  complaint  is  dismissed,  without  costs.* 


*  The  same  course  was  pursued  in  Lynch  a.  Bischoff,  and  in  Livingston  a. 
Painter,  decided  in  the  same  district,  at  special  term,  the  former  in  March,  1862, 
and  the  latter  in  January,  1863. 

In  LYNCH  a.  BISCHOFF,  the  rules  which  prevent  specific  performance  being  ad- 
judged in  cases  of  fraud,  mistake,  surprise,  and  hardship  were  reviewed,  and  it  was 
Held,  that  where  there  has  been  mistake  in  the  contract  on  the  part  of  the  defend- 
ant, or,  for  other  equitable  reasons,  the  court  refuses  to  compel  him  to  perform 
specifically,  although  they  may  allow  the  plaintiff  to  correct  the  mistake  and  en- 
ter judgment  accordingly,  yet  if  he  refuses  to  do  so,  the  action  must  be  dismissed, 
without  prejudice  to  an  action  for  damages  for  non-performance  of  the  agree- 
ment. 

The  action  was  brought  by  Peter  Lynch  against  Henry  Bischoff,  to  compel  him 
to  convey  a  house  and  lot  upon  Elm-street,  in  the  city  of  New  York,  pursuant  to 
an  agreement. 

The  premises  had  been  assessed  for  benefit  in  the  widening  of  Worth-street,  an 
improvement  which,  when  carried  out,  greatly  increased  their  value ;  and  the 
defence  was,  that  the  plaintiff  had  procured  the  contract  by  misrepresentations, 
and  under  a  mistake  of  fact  on  defendant's  part,  in  that  plaintiff's  agent,  in  order 
to  induce  the  defendant  to  enter  into  the  contract,  assured  him  that  the  assess- 
ment would  not  be  confirmed  for  years  to  come.  It  turned  out  that  the  Supreme 
Court  had  rendered  its  decision  on  the  previous  day,  confirming  the  report  of  the 
commissioners  to  widen  that  street ;  but  the  agent  of  the  plaintiff  testified  that  he 
was  ignorant  of  this  fact  when  the  contract  was  made.  The  premises  in  question 
were  assessed  $1,200.  Defendant  claimed  that  this  amount  should  be  paid  by  the 
plaintiff,  and  alleged  that  he  had  tendered  the  plaintiff  a  deed,  on  condition  that 
he  pay  this  sum  in  addition  to  the  $6,000  agreed  upon  as  the  price. 

Eurritt,  Daviaon  Sf  Burritt  for  the  plaintiff. 

Henry  L.  Clinton  and  John  H.  Powers,  for  the  defendant. 

ALLKN,  J. — I  am  not  satisfied  that  a  fraud  was  practised  upon  the  defendant,  by 
the  plaintiff,  which  would  authorize  the  court  to  rescind  the  contract,  or  defeat  an 
action  at  law  upon  it.  There  was  certainly  no  misrepresentation  of  any  fact  by 
the  plaintiff ;  and  although  the  statement  and  representation  of  the  plaintiff's  agent 
were  very  positive,  and  turned  out  to  be  false  in  fact,  yet  they  were  in  the  form 
of  an  opinion,  and  were  not  known  by  him  to  be  untrue,  and  it  is  entirely  proba- 
ble that  he  did  not  intend  to  deceive  or  mislead  ;  but  it  is  quite  evident  that  his 
desire  to  secure  the  bargain  for  his  employer,  induced  the  expression  of  a  very 
confident  opinion  that  the  enlargement  of  Worth-street,  by  which,  it  is  conceded, 
the  property  would  be  greatly  enhanced  in  value,  would  not  be  accomplished  for 
a  long  time  to  come,  if  at  all.  If  his  principal  had  actual  knowledge  of  the  con- 
firmation of  the  proceedings  and  assessment  for  that  improvement,  it  might  be 
difficult  to  shield  him  from  responsibility  for  the  truth  of  the  representations  of 
the  agent,  notwithstanding  they  took  the  form  of  an  opinion  as  to  the  happening 
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of  an  event  in  the  future,  instead  of  a  declaration  that  the  fact  had  not  transpired 
at  the  time. 

Neither  was  there  a  concealment  of  any  fact  which  the  plaintiff  was  bound  to 
communicate  to  the  defendant.  Had  he  known  that  the  assessment  had  been 
confirmed,  he  was  under  no  obligation  to  disclose  the  fact  to  the  defendant,  and 
there  was  no  evidence  that  he  "  industriously  concealed"  the  fact  from  the  de- 
fendant, by  taking  any  means  to  keep  him  in  ignorance  or  prevent  inquiry  by 
him. 

The  industry  of  the  plaintiff  was  perhaps  legitimate  ;  it  was  confined  to  taking 
measures  to  secure  the  property  at  a  price  fixed  many  months  prior,  before  the 
defendant  should  learn  that  the  assessment  had  been  actually  made.  The  plaintiff 
says  that  he  did  not  know  that  the  assessment  had  been  confirmed,  but  he  also 
states  that  he  did  not  know  that  proceedings  for  that  purpose  were  pending,  and 
supposed  that  it  would  be  confirmed  ;  and  one  answer  is  quite  significant  of  his  in- 
telligence upon  the  subject.  To  the  question,  "  At  that  time,  on  the  morning  of 
the  28th,  when  you  called  at  Mr.  Henriques'  office,  had  you  any  idea,  whatever, 
that  it  was  confirmed?"  he  answers,  "Nothing  more  than  it  was  before  the  court ; 
I  knew  it  was  before  the  court ;  I  owned  property,  and  knew  that  it  was  before  the 
court  for  confirmation.' '  He  does  not  say  that  he  had  no  idea  that  it  had  then 
been  confirmed,  clearly  implying  that  he  did  not  know  positively  that  it  had  been, 
but  supposed  it  might  have  been,  or  was  then,  confirmed. 

It  is  enough,  for  all  the  purposes  of  this  action,  that  the  value  of  the  property 
would  be  very  much  enhanced  by  the  consummation  and  completion  of  the  pro- 
ceedings for  the  widening  of  Worth-street,  which  both  parties  knew  was  in  con- 
templation ;  and  the  plaintiff  knew  that  proceedings  for  that  purpose  were  in  prog- 
ress, and  near  completion,  and  probably  actually  completed  by  the  confirmation 
of  the  assessment.  By  the  confirmation  of  the  assessment  before  the  contract  of 
sale,  the  premises  were  charged  with  the  assessment  for  benefits,  whatever  they 
might  be,  which,  under  the  covenants  against  incumbrances  provided  for  in  the 
contract,  would  be  chargeable  upon  the  seller.  The  assessment  in  the  case  was 
$1,200,  and  was  confirmed  the  very  day  before  the  contract.  The  defendant  had 
named  the  price  which  he  must  have  "clear,"  months  before  the  time,  and  the 
plaintiff  well  knew  that  it  was  not  fixed  with  reference  to  the  increased  value  by 
reason  of  the  improvement  of  Worth-street,  and  still  less  with  the  expectation  of 
paying  from  the  purchase-money  for  that  improvement.  The  defendant,  if  held 
to  his  contract,  will  be  compelled  to  part  with  his  property,  greatly  enhanced  in 
value  by  the  improvement,  of  which  he  was  entirely  ignorant,  and,  at  the  same 
time,  receive  a  price  diminished  by  the  cost  and  value  of  that  improvement.  Both 
parties,  if  both  were  equally  honest,  valued  the  property,  without  the  improve- 
ment, except  as  it  was  in  contemplation,  at  $6,000.  It  turns  out  that  the  im- 
provement had  been  ordered,  and  that  by  it  the  value  was  increased,  at  least, 
$1,200,  making  the  lot  worth  $7,200.  But,  by  the  contract,  the  defendant  is 
made  to  pay  this  $1,200  ;  so  that,  instead  of  receiving  $6,000  fora  lot  worth  that 
sum,  and  no  more,  he  receives  $4,800  for  a  lot  worth  $7,200,  and  this  because  he 
has  made  a  mistake,  or  was  ignorant  of  a  fact,  which,  if  not  known,  was  pretty 
clearly  guessed  at  by  the  plaintiff.  It  is  difficult  to  believe  that  the  plaintiff  made 
haste,  on  the  morning  of  the  day  of  the  date  of  the  contract,  to  secure  that  lot  at 
$6,000,  without  a  very  confident  expectation,  or  knowledge,  that  the  $1,200  as- 
sessment would  fall  upon  the  defendant,  and  not  upon  himself.  He  did  not  intend 
to  purchase  that  property  incumbered  by  that  assessment,  or  with  the  prospect  of 
an  immediate  incumbrance  to  that  amount,  and  pay  the  full  price  of  $6,000  for  it_ 
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If  be  did,  it  is  not  too  late,  as  the  conveyance  has  been  offered  him  in  those  terms. 
It  is  equally  clear,  that  defendant  did  not  intend  to  sell  the  property  for  $6,000, 
and  pay  an  assessment  of  $1,200  for  its  improvement  by  the  widening  of  Worth- 
street. 

It  is  well  settled,  that  a  specific  performance  of  contracts  is  not  a  matter  of  right 
in  either  party,  but  is  a  matter  of  discretion  in  the  court,  and  the  circumstances 
of  each  particular  case  will  control  and  determine  the  rights  of  the  parties.  Courts 
of  equity  will  frequently  refuse  to  enforce  a  contract  which  they  will  not  annul. 
(White  a.  Dammon,  7  Ves.,  30;  Seymour  a.  Delancy,  3  Cow.,  445;  reversing  S. 
C.,  $  Johns.  Ch.,  222;  Matthews  a.  Terwilliger,  3  Barb.,  50  ;  Jackson  a.  Ashton, 
11  Ptt.,  229.) 

Inadequacy  of  consideration  may  be  sufficient  to  induce  the  court  to  refuse  a 
decree  of  specific  performance,  although  it  would  not  rescind  the  contract.  (Os- 
good  a.  Franklin,  2  Johns.  Ch.,  1.) 

A  contract  to  be  enforced  specifically  must  be  fair  and  just  in  all  its  parts,  and 
not  a  hard  or  unconscionable  bargain.  (Kimberly  a.  Jennings,  6  Sim.,  340.) 

There  are  many  instances,  in  which,  though  there  is  nothing  that  actually 
amounts  to  fraud,  there  is  nevertheless  a  want  of  that  equality  and  fairness  in  the 
contract  which  are  essential,  in  order  that  the  court  may  exercise  its  extraordinary 
jurisdiction  in  specific  performance.  (Mortlock  a.  Buller,  10  Fes.,  292,  300,  800; 
Twining  a.  Morrice,  2  Bro.  C.  C.,  326.) 

The  court  will  not  interfere  when  there  has  been  an  improper  suppression  of  a 
fact  by  one  party,  or  where,  at  the  time  of  entering  into  it,  one  party  was  cogni- 
zant of  a  fact  of  which  the  other  could  not  be  informed,  so  that  what  was  certain 
to  the  one,  was  represented  as,  or  was  in  fact,  uncertain  to  the  other.  (Shirley  a. 
Stratton,  1  Bro.  C.  C.,  440 ;  Deane  a.  Rastron,  1  Ans. ,  64  ;  Elland  a.  Lord  Llandaff, 
1  Bali  SfB.,  241.) 

So,  too,  where  a  specific  performance  will  impose  a  great  hardship  on  either  of 
the  parties,  the  court  will  not  decree  it,  but  leave  the  party  seeking  it  to  his  action. 
(Per  Lord  Brougham  in  Gould  a.  Kemp,  2  M.  Sf  K.,  308.)  One  other  rule  may  be 
referred  to  before  applying  the  principles,  as  far  as  they  have  been  settled  by  ad- 
judicating in  particular  cases,  to  the  case  on  hand,  and  that  is,  that  the  contract, 
to  be  enforced  by  a  court  of  equity,  must  be  free  from  surprise  and  mistake,  as 
well  as  fraud.  (Ball  a.  Stone,  I  S.  Sf  S.,  210  ;  Malins  a.  Freeman,  2  Keen,  25 ; 
Leslie  a.  Thompson,  9  Bar.,  268  ;  and  see  2  Story's  Eq.  Jur.,  §  742",  et  seq.) 

It  would  be  inequitable  to  enforce  this  contract  as  against  the  defendant.  It 
would  be  to  compel  him  to  part  with  his  property  for  an  inadequate  price,  and  to 
enforce  an  unequal  bargain.  It  would  be  to  compel  him  to  perform  a  contract  to 
which  he  never  consented,  and  which,  if  the  plaintiff  was  as  ignorant  as  the  de- 
fendant, was  not  in  the  minds  of  the  parties.  If  the  plaintiff  had  reason  to  believe, 
and  did  believe  (as  the  evidence  authorizes  the  inference),  that  the  assessment  had 
been  confirmed,  then  he  acted  upon  the  knowledge,  or  rather  belief,  of  a  fact  which 
proved  to  be  true,  of  which  the  defendant  was  entirely  ignorant,  and  of  which  the 
plaintiff  knew  he  was  entirely  ignorant.  To  enforce  the  contract,  would  be  to 
enable  the  plaintiff  to  take  advantage  of  this  ignorance  of  a  fact,  affecting  greatly 
the  value  of  the  property,  and  the  terms  and  conditions  of  the  sale.  It  cannot  be 
doubted,  that,  had  the  defendant  been  as  well  informed  as  the  plaintiff,  he  would 
have  provided  by  the  contract  to  relieve  himself  from  the  payment  of  the  assess- 
ment. 

It  is  not  a  case  for  a  specific  performance  of  the  contract  as  made.  If  the  plaintiff 
elects  to  correct  the  mistake,  and  accept  a  conveyance  of  the  property,  subject  to 
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the  assessment,  and  as  tendered  by  the  defendants,  a  judgment  to  that  effect  may 
be  entered,  without  costs  to  either  party ;  but  if  he  omits,  for  twenty  days,  to 
signify  his  election  to  take  such  conveyance  and  perform  the  contract,  then  the 
complaint  must  be  dismissed,  with  costs,  but  without  prejudice  to  an  action  for 
damages  for  non-performance  of  the  contract. 

In  LIVINGSTON  a.  PAINTER,  it  appeared  that  an  agreement  was  made  between  the 
holders  of  the  first  and  second  mortgage,  respectively,  upon  leasehold  property, 
that  the  holder  of  the  first  mortgage  would  waive  a  default,  which  gave  him  the 
right  to  foreclose  it  immediately,  in  consideration  that  the  holder  of  the  second 
would  foreclose  his  mortgage  immediately,  and  that  if  he  should  buy  at  the  fore- 
closure he  would  pay  the  sum  of  $3,000,  on  account  of  the  first  mortgage,  within 
six  months.  Held,  that  the  holder  of  the  first  mortgage  could  not  sustain  an 
action  against  the  holder  of  the  second  mortgage,  and  in  whose  name  he  was 
alleged  to  have  bought  in  the  premises  at  such  foreclosure,  to  compel  specific  per- 
formance of  the  agreement.  Although  it  is  not  essential  to  granting  specific  relief 
that  the  subject  of  it  must  be  real  property,  yet  it  should  not  be  granted  in  such 
a  case  as  this ;  for  although  the  plaintiff  hereby  would  not  be  permitted,  under 
his  agreement,  to  foreclose  his  mortgage  immediately,  if  the  defendant  should 
tender  the  $3,000,  still,  the  mortgage  being  as  effectual  as  ever,  and  the  only 
injury  sustained  by  him  being  his  delay  in  prosecuting  its  foreclosure,  his  remedy 
must  be  by  an  action  for  damages. 

Mr.  Ddafidd,  for  the  plaintiff. 
Mr.  Harrington,  for  the  defendants. 

CLERKE,  J. — This  is  an  action  to  obtain  the  specific  performance  of  an  agree- 
ment. 

The  plaintiff  alleges  an  agreement  between  the  assignor  of  the  plaintiff  and  de- 
fendant Painter,  who  was  the  owner  of  a  second  mortgage  of  a  leasehold  (No.  84 
Leonard-street),  which  mortgage  was  made  by  one  Seabury  Lawrence  to  one  John 
Sniffen  and  others,  to  secure  the  payment  of  $12,340.  The  agreement  recites  that 
Painter  had  commenced  proceedings  to  foreclose  this  mortgage  ;  that  Hamilton, 
the  assignor  of  the  plaintiff,  was  owner  of  a  first  mbrtgage,  made  by  the  said 
Lawrence  on  the  same  premises,  to  secure  the  payment  of  $12,000.  which  had 
become  due  at  the  option  of  Hamilton,  according  to  a  provision  in  the  mortgage  ; 
but  that  he  had  agreed  to  waive  this  option,  and  that  Painter  in  consideration  of 
the  sum  of  one  dollar,  and  of  the  agreement  made  by  Hamilton,  agreed,  1st,  to 
pay  within  forty-five  days  the  semi-annual  interest  in  arrear  on  said  first  mort- 
gage, and  all  taxes  and  assessments  due  upon  the  premises  ;  2d,  to  prosecute  the 
foreclosure  of  the  second  mortgage  to  the  earliest  possible  conclusion ;  and  3d, 
in  the  event  of  Painter's  buying  in  his  own  name,  or  otherwise,  at  the  sale  under 
the  said  foreclosure,  the  said  leasehold  interest  subject  to  the  first  mortgage,  he 
should  reduce  the  same  by  payment,  on  account,  of  the  sum  of  $3,000,  within  six 
months  from  the  date  of  the  agreement. 

The  complaint  alleges  that  Painter  prosecuted  the  foreclosure  of  the  second 
mortgage  to  judgment  of  foreclosure  and  sale ;  that  under  this  judgment  the 
leasehold  was  sold  at  public  auction  ;  that  the  same  was  purchased  at  the  sale  by 
the  defendant  Boyes  for  $2,000,  and  that  the  sheriff  executed  a  deed  thereof  to 
Boyes,  subject  to  the  first  mortgage. 

The  complaint  further  alleges  that  Painter  purchased  the  leasehold  at  the  said 


NEW  YORK.  361 


Stevenson  a.  Buxton. 


sale,  in  the  name  of  Boyes,  for  the  purpose  of  evading  the  terms  (meaning  the 
obligations)  of  said  agreement,  and  that  Painter  is  really  the  owner  of  the  bene- 
ficial interest  in  the  said  purchase. 

On  this  statement  the  defendants  move  to  dismiss  the  complaint,  on  the  ground 
that  it  does  not  present  a  case  for  the  equitable  interposition  of  the  court. 

Although,  generally,  the  subject  in  respect  to  which  the  court  will  give  the  spe- 
cific relief  sought  in  this  action,  is  realty,  or  things  relating  to  the  realty  of  a 
permanent  nature,  there  are  some  few  instances,  affecting  personal  property,  in 
which,  from  the  peculiar  nature  of  the  thing,  arising  either  from  an  artificial 
value  attached  to  it  from  its  locality  or  other  circumstances,  a  specific  performance 
of  the  agreement  would  be  the  only  adequate  remedy.  In  other  words,  in  respect 
to  any  agreement,  the  non-fulfilment  of  which  will  not  admit  of  pecuniary  com- 
pensation, the  court  will  afford  this  relief ;  although  it  is  chiefly  with  regard  to 
real  property  that  the  substitution  of  damages  by  way  of  redress  is  generally 
insufficient.  To  mention  instances  supposed  by  Lord  Chancellor  Hardwicke,  in 
Buxton  a.  Lister  &  Cooper  (3  Atk.,  382),  a  man  may  contract  for  the  purchase  of 
a  great  quantity  of  timber,  as  a  ship-carpenter,  by  reason  of  the  vicinity  of  the 
timber,  and  this  on  the  part  of  the  buyer.  On  the  part  of  the  seller,  suppose  a 
man  wants  to  clear  his  land  in  order  to  turn  it  to  a  particular  sort  of  husbandry. 
There  nothing  can  answer  the  justice  of  the  case  but  the  performance  of  the  con- 
tract in  specie.  In  the  case  of  John,  Duke  of  Buckinghamshire  a.  Ward,  a  bill 
was  brought  for  a  specific  performance  of  a  case  relating  to  alum- works  and  the 
trade  thereof,  which  would  be  greatly  damaged  if  the  covenant  should  not  be 
performed  on  the  part  of  Ward.  The  covenants  lay  there  in  damages;  and  yet 
the  court  considered,  if  they  did  not  make  such  a  decree,  an  action  afterwards 
would  not  answer  the  justice  of  the  case,  and  therefore  decreed  a  specific  perform- 
ance. Lord  Hardwicke  considered  the  case  before  him  (Buxton  a.  Lister  &  Coop- 
er to  be  something  of  the  like  kind.  Lister  &  Cooper  had  agreed  with  Buxton 
for  the  purchase  of  several  large  parcels  of  wood  (merely  the  timber),  standing 
within  the  township  of  Kirby,  for  the  sum  of  £3,050,  to  be  paid  at  six  several 
payments,  every  Lady  day,  for  the  six  following  years,  Lister  &  Cooper  to  have 
eight  years  for  disposing  of  the  same  :  and  that  articles  of  agreement  should  be 
drawn  and  perfected  as  soon  as  conveniently  could  be,  with  all  the  usual  cove- 
nants therein  to  be  inserted,  concerning  the  same.  Had  not  the  merits  of  the 
case  been  against  the  plaintiff,  Lord  Hardwicke  intimated  that  the  memorandum 
appearing  not  to  be  a  final  contract — but  to  be  made  complete  by  subsequent 
articles — a  bill  to  compel  the  execution  of  the  subsequent  articles  would  be 
allowed.  The  case  of  Phillips  a.  Berger  (2  Barb.,  608),  to  which  I  have  re- 
ferred, was  placed  on  especially  the  ground  that  if  the  action  had  been  brought 
by  the  defendant  against  the  plaintiff,  an  award  of  damages  would  not  put  him 
in  a  situation  as  beneficial  as  if  the  agreements  were  specifically  performed.  The 
contract  related  to  the  sale  or  compromise  of  a  judgment,  which  Phillips  had 
recovered  against  John  C.  and  C.  B.  Morrison,  in  which  a  creditor's  bill  had  been 
filed.  During  the  pendency  of  that  suit,  Berger  entered  into  a  contract  with 
Phillips,  agreeing  to  compromise  the  claim  for  $4,500.  The  court  considered 
that  an  action  at  law  would  not  afford  to  the  defendant  a  complete  and  satisfac- 
tory remedy,  if  the  plaintiff  had  refused  to  assign  or  release  the  judgment,  ac- 
cording to  his  contract.  They  imagine  many  uses  to  which  the  defendant  might 
have  put  the  judgment,  which  could  not  be  at  all,  except  by  vague  conjectures, 
measured  or  estimated  ;  and  if  on  this  account  he  would  have  been  entitled  to  a 
specific  performance,  then,  for  the  same  reasons,  the  plaintiff  would  be  entitled 
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to  the  same  remedy.  If  a  bill  will  lie  in  favor  of  one  party  to  a  contract,  it  will, 
according  to  the  opinion  in  that  case,  also  lie  in  favor  of  the  other.  The  ground 
then,  of  the  interference  of  the  court  was,  that  the  defendant  might  have  applied 
the  judgment  to  many  uses,  which  could  not  be  measured  by  damages,  and  that 
in  order  to  render  complete  justice,  if  the  defendant  was  in  the  plaintiffs  place,  the 
specific  assignment  of  the  judgment  would  be  essential — that  is,  he  must  have  the 
judgment  to  control  in  such  a  way  as  his  interests  may  require.  The  thing  itself 
would  be  necessary  for  him.  In  the  case  before  us,  the  ownership  or  control  of  no 
specific  thing  is  in  question.  The  plaintiff  does  not  ask  for  the  sale  or  purchase 
of  a  thing,  which,  from  certain  circumstances,  or  for  certain  purposes,  or  from  the 
peculiar  nature  of  it,  arising  from  an  artificial  value  attached  to  it  from  its 
locality,  or  other  causes,  it  is  necessary  for  him  to  possess.  He  seeks  for  nothing 
but  money  ;  instead  of  bringing  an  action  at  common  law  for  pecuniary  compen- 
sation, he  seeks  our  equitable  interposition  for  the  same  purpose.  The  difference 
is,  that  he  demands  a  specific  amount,  instead  of  damages,  which  a  jury  in  a  com- 
mon-law action  may  award  him.  In  seeking  pecuniary  compensation,  he  resorts 
to  the  extraordinary,  instead  of  the  ordinary,  jurisdiction  of  the  court.  In 
Phillips  a.  Berger,  the  effect  of  the  decree,  indeed,  was  to  compel  the  payment  of 
a  specific  sum  of  money  from  the  defendant  to  the  plaintiff ;  but  the  court  placed 
the  decision,  as  we  have  seen,  on  the  ground  that  if  the  defendant  had  brought 
the  action,  the  assignment  of  the  judgment  would  have  been  compelled — and  the 
court  maintained,  as  the  obligation  was  reciprocal,  so  should  the  remedy  be.  Al- 
though I  must  say  I  have  some  misgivings  as  to  this  reciprocal  right,  in  relation 
to  an  action  like  this,  which  is  addressed  to  the  discretion  of  the  court,  in  the 
present  case  ;  although  if  the  plaintiff,  or  his  assignee,  attempted  to  violate  this 
agreement  by  commencing  an  action  to  foreclose  the  mortgage,  the  court  would 
probably  enjoin  him  from  doing  so,  or  tender  deposit  of  the  $3,000.  Still  this  alone 
is  not  sufficient  to  take  the  case  out  of  the  ordinary  course.  If  the  plaintiff  has 
sustained  any  injury,  it  is  in  consequence  of  the  delay  in  not  prosecuting  a  fore- 
closure of  the  first  mortgage.  The  damages  caused  by  the  delay  are  capable  of 
being  measured  and  ascertained  by  a  jury.  The  fact  that  the  damages  may  be  so 
trifling  as  not  to  warrant  the  bringing  of  an  action  to  recover  them,  so  far  from 
being  a  reason  for  the  extraordinary  interposition  of  a  court  of  equity,  is  a  con- 
clusive reason  against  it.  The  mortgage  is  as  effectual  as  ever  ;  the  non-fulfil- 
ment of  the  agreement  has  not  in  any  respect  impaired  it,  or  interfered,  except 
by  delay,  with  the  remedy  under  it ;  and  it  can  at  any  time  be  foreclosed,  at  the 
option  of  the  plaintiff.  In  short,  if  the  plaintiff  is  entitled  to  any  redress  under 
this  agreement,  that  redress  is  by  an  action  for  damages. 

The  motion  to  dismiss  the  complaint  is  granted,  and  the  complaint  dismissed 
with  costs. 
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MUNRO'S  ESTATE. 
Surrogate's  Court;  City  and  County  of  New  York,  Jan.,  1863. 

SURROGATE'S  POWER  TO  OPEN  DECREE. — ORIGINAL  DECREE,  AND 
ENROLMENT. — AMENDMENT. — OFFICIAL  SIGNATURE. — APPEAL. 

The  cases  in  which  the  surrogate  may  revoke  his  decision,  stated. 

He  will  not  do  so  on  allegations  of  the  incompetency  of  the  counsel  who  conducted 
the  litigation,  nor  to  enable  witnesses  to  contradict  their  former  testimony. 

By  the  settled  practice  of  the  Surrogates'  Courts,  the  original  decree  of  the  surro- 
gate is  a  paper  signed  by  the  surrogate  ;  and  the  record  or  minutes,  which  the 
statute  requires  to  be  kept,  is  regarded  merely  as  the  enrolment,  which  may  at 
any  time  be  amended  to  conform  to  the  decree  itself. 

The  enrolment  need  not  be  signed  by  the  surrogate. 

When  a  judge  of  the  county  acts  as  surrogate,  pursuant  to  the  statute,  his  signa- 
ture, if  affixed  in  his  own  name,  without  an  official  addition,  may  be  amended 
by  supplying  that  addition. 

The  remedy,  for  relief  against  a  decree  rejecting  a  will  propounded  for  probate,  is 
by  appeal,  not  by  petition  to  open  the  decree. 

Petition  to  open  a  decree  of  the  surrogate,  by  which  probate 
of  a  will  had  been  refused. 

The  petition  was  filed  by  Catherine  Dobke  and  Gustavus 
Pfeiffer,  to  rescind  the  conclusion  of  the  former  acting-surrogate, 
and  open  his  decree,  by  which  he  had  denied  probate  to  an  in- 
strument propounded  as  the  will  of  John  Munro. 

The  facts  are  stated  in  the  opinion. 

B.  J.  Blankman,  for  the  petitioners. 

FuUerton  &  Stevenson,  for  next  of  kin. 

J.  R.  Pomeroy,  for  the  public  administrator. 

G.  J.  TUCKER,  Surrogate. — This  is  a  petition,  reciting  circum- 
stances which  are  alleged  to  have  attended  the  rejection,  by 
Acting-surrogate  Daly,  of  the  paper  propounded  as  the  will  of 
John  Munro,  deceased,  and  praying  that  the  Surrogate's  Court 
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"  rescind  its  conclusion,  and  receive  additional  evidence"  upon 
the  probate  of  the  will.  The  petitioners  are  the  persons  named 
in  the  paper  so  propounded  and  rejected,  as  executrix  and  ex- 
ecutor. 

The  Revised  Statutes  (5  ed.,  vol.  3,  pp.  142,  162-164)  em- 
power this  court  to  revoke  letters  of  administration  or  of  guar- 
dianship, in  certain  cases,  or  to  revoke  probate  of  a  will,  upon 
allegations,  filed  and  proved  by  next  of  kin,  made  within  a  year. 
(For  an  instance  of  this  latter,  see  the  Matter  of  the  will  of 
John  Mason,  Surrogate's  Minutes,  vol.  11,  p.  182 ;  and  vol.  12, 
pp.  50,  108-193 ;  and  Decree,  p.  194.) 

The  powers  of  courts  of  probate,  so  learnedly  reviewed  by 
my  predecessor  (Matter  of  the  estate  of  Joseph  M.  Brick),*  on 
the  26th  of  November  last,  have  also  been  shown  to  extend  to 
the  revocation  of  certain  acts,  there  enumerated  under  the  fol- 
lowing heads,  viz. :  1.  Where  a  decree  had  been  obtained  by 
collusion  or  fraud.  2.  Where  a  later  will  was  produced.  3. 
Where  the  supposed  testator  was  found  to  be  alive.  4.  Where 
a  mistake  had  been  made  by  oversight  or  accident.  5.  Where 
a  legatee,  whose  existence  was  not  known,  appeared  after  decree 
for  distribution,  but  before  actual  distribution.  6.  Where  the 
court  had  acted  without  obtaining  jurisdiction  of  the  person,  as 
where  a  party  in  interest  had  not  been  cited,  or  where  an  infant 
had  no  guardian.  7.  Where  an  order  made  had  not  been  en- 
tered. 8.  Where  any  act  or  proceeding  was  irregular  or  void ; 
or,  9.  Where  (in  the  ecclesiastical  courts,  whence  our  practice 
is  derived)  a  conclusion  had  been  arrived  at,  and  announced  by 
the  court,  but  the  decree  was  not  definitely  settled  and  entered, 
and  the  court  would  still,  on  due  cause  shown,  "  rescind  its  con- 
clusion." 

I.  Does  this  application  come  under  the  first  of  these  heads  ? 
The  answer  to  this  must  be  in  the  negative, — no  collusion  or 
fraud  has  been  shown,  or  attempted  to  be  shown,  in  the  course 
of  the  proceedings. 

n.  Does  it  come  under  the  fourth  of  these  heads  ?  Has  there 
been,  on  the  part  of  the  court,  any  oversight  or  accident  ? 

The  petitioners  propounded  their  alleged  will  in  due  form, 
and  were  represented  before  the  surrogate  by  counsel.  I  can- 

*  Reported,  Ante,  12. 
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not  investigate  the  competency  of  counsel,  nor  decide  whether 
he  was  able  to  take  care  of  the  interests  of  his  clients.  In  the 
contemplation  of  an  officer  holding  a  judicial  position,  all  per- 
sons entitled  to  practise  before  him  must  be  absolute  peers  and 
equals.  Nor  is  there  any  evidence,  indeed,  that  this  counsel 
was  not  as  able  as  any  member  of  his  profession.  Their  wit- 
nesses did  not  prove  the  case,  as  clearly  appears  from  their  evi- 
dence. They  positively  swore  that  certain  requisites  which,  by 
statute,  are  indispensable  to  the  execution  of  a  will,  were  not 
complied  with.  No  surrogate  or  probate  judge  could  have 
allowed  probate  upon  the  testimony  of  these  witnesses. 

The  petitioners  now  allege,  in  their  petition,  that  these  two 
subscribing  witnesses  were  Germans,  not  familiar  with  the  Eng- 
lish language  ;  that  they  did  not  fully  understand  the  questions 
put  to  them,  and  therefore  did  not  testify  as  to  the  execution  of 
the  paper  "  according  to  the  proper  and  rightful  manner  of  the 
same,"  nor  in  accordance  with  the  facts.  They  also  allege  that 
other  witnesses  who  were  present  were  not  permitted  to  be 
called ;  but  that  the  acting  surrogate  peremptorily  refused  to 
admit  the  will,  and  rejected  the  same. 

The  examination  appears  to  have  been  taken  in  English,  but 
it  does  not  appear  by  it  that  the  witnesses  were  unable  to  under- 
stand or  to  reply  intelligibly  to  the  questions.  If  they  "re- 
peatedly requested  to  have  an  interpreter,"  as  one  of  them, 
Matty,  now  swears,  the  request  could  not  have  been  made  or 
communicated  to  the  acting  surrogate.  If  these  witnesses  were 
now  to  be  recalled,  and  allowed  to  give  evidence  different  from, 
and  contradictory  of  their  former  testimony,  they  would  be 
scarcely  worthy  of  credence.  They  clearly  proved  then  that  the 
will  was  not  duly  executed.  Nor  could  other  witnesses,  accord- 
ing to  the  rules  of  evidence  in  this  court,  have  been  called  to 
prove  the  execution  after  they  had  failed. 

I  am  compelled  to  say,  therefore,  that  I  find  no  traces  of  any 
mistake,  by  oversight  or  accident,  committed  by  the  court. 

III.  But  it  is  also  claimed  that  the  "  act  or  proceeding"  pur- 
porting to  be  a  decree  denying  probate  was  "  irregular  and 
void,"  under  the  eighth  head  as  above ;  and  it  remains  to  con- 
sider whether,  in  point  of  law,  a  "  conclusion"  only  has  been 
arrived  at  by  the  court,  which  it  would  be  still  in  my  power 
(see  ninth  head)  to  "  rescind."  It  is  claimed  that  the  decree  is 
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void,  because  the  officer  then  holding  the  Surrogate's  Court  is 
not  correctly  designated  in  it,  and  because  it  is  not  signed  at  all, 
or  is  signed  "  C.  P.  Daly,"  without  the  addition  of  any  title  of 
office.  It  has  been  insisted  by  counsel,  on  the  argument,  that 
the  record  or  minute  lying  in  this  office  is  the  original  decree, 
and  must  be  so  treated  and  considered. 

"With  respect  to  this,  the  practice  has  been  long  and  surely 
settled.  The  original  decree  is  the  paper  signed  by  the  presid- 
ing officer  of  this  court,  written  out  in  a  sheet  or  sheets  of  paper. 
The  record  or  minutes,  kept  in  pursuance  of  the  provision  of 
the  Revised  Statutes  (5  ed.,  vol.  3,  p.  365,  §  13,  subd.  4),  is  the 
enrolment  of  the  decree,  which  should  conform  to  the  original 
decree,  and  may  be  made  to  do  so  at  any  time,  on  discovery  of 
omission  or  error,  nunc pro  tune.  In  this  case,  the  original  de- 
cree reads  in  its  caption, "  at  Surrogate's  Court,"  &c.,  "  present, 
Charles  P.  Daly,  First  Judge  of  N.  Y.  Common  Pleas,  and  acting 
Surrogate."  This  is  a  designation  of  office  strictly  in  accordance 
with  the  act  of  July  21, 1853,  which  directs  that  where  the  sur- 
rogate is  a  distinct  officer  from  the  ceunty  judge,  the  latter, 
when  acting  as  surrogate,  shall  be  designated  by  his  official  title, 
with  the  addition  of  the  words  "  and  acting  surrogate."  It  is 
of  no  consequence  thut  the  minute  or  record  of  the  decree, 
made  by  the  recording  clerk,  has  omitted  to  give  this  entire 
title,  and  that  it  is  written  in  the  book,  "  Present,  Charles  P. 
Daly,  Surrogate.  The  error  in  copying  is  amendable,  and  I 
shall  direct  it  to  be  amended. 

The  signature  "  C.  P.  Daly"  is  upon  the  original  decree. 
There  is  no  signature  to  the  record  or  minute  of  the  decree,  nor 
is  it  ever  required.  That  Judge  Daly's  designation  of  office 
was  not  added  to  his  name  at  the  foot  of  the  original  decree,  is 
also  an  amendable  error,  and  may  be  supplied  at  this  time. 

It  would  be  strange  and  difficult  if  I  were  unable  to  take 
official  cognizance  of  the  fact  of  Judge  Daly's  holding  this  court, 
and  discharging,  under  the  statutes,  the  duties  of  the  office  of 
surrogate  during  the  recent  vacancy  in  it.  To  disturb  or  dis- 
credit a  large  body  of  decrees,  orders,  minutes,  and  records, 
upon  slight  verbal  points,  would  be  an  act  highly  contrary  to 
public  policy,  and  injurious,  in  the  highest  degree,  to  the  gen- 
eral interest. 

I  must  consider  the  decree  as  valid ;  and  I  cannot  find  that  a 
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decree,  rejecting  a  will  propounded  for  probate,  was  ever  opened 
in  the  practice  of  this  court,  though  such  a  decree  has  been 
reversed  on  appeal,  and  the  will  ordered  admitted  to  probate. 
An  appeal  was  the  only  remedy  of  these  petitioners. 
Their  petition  must  be  dismissed  with  costs. 


HALSEY  a.  FLINT. 
Supreme  Court,  First  District ;  General  Term,  Nov.,  1860. 

SECURITY  ON  APPEAL  FROM  DECISION  OF  JUDGE.' — JUDGMENT  OF 
AFFIRMANCE. — LIABILITY  OF  SURETIES  IN  UNDERTAKING. — 
NEW  TRIAL. — TENDER. 

On  an  appeal  to  the  general  term,  from  a  judgment  entered  upon  the  direction  of 
a  single  judge,  no  security  is  required,  unless  the  object  is  to  stay  proceedings  : 
and  for  that  purpose  security  must  be  given,  both  to  pay  all  costs  and  damages, 
which  may  be  awarded  against  the  appellant,  not  exceeding  $250;  and  to  pay 
the  amount  appealed  from,  if  affirmed,  or  such  part  as  may  be  affirmed,  and  all 
damages  which  may  be  awarded  against  the  appellant,  on  the  appeal.* 

Of  the  cases  in  which  the  objection  that  the  undertaking  is  insufficient,  may  be 
deemed  waived  by  the  silence  of  the  respondent  in  respect  to  it. 

*  In  the  case  of  WATT  a.  WATT  (Supreme  Court,  First  District;  Special  Term,  April, 
1859) ,  it  was  Held,  that  where  a  judgment  from  which  an  appeal  is  taken  to  the  Court 
of  Appeals  directs  the  sale  of  real  property,  the  court  has  not  discretionary  power 
to  allow  a  stay  of  proceedings  (in  favor  of  an  appellant,  proceeding  in  his  own 
right),  except  on  an  undertaking  not  to  commit  waste,  &c..  and  to  pay  for  use  and 
occupation  on  affirmance,  as  well  as  to  pay  costs  and  damages  awarded  on  the 
appeal.  The  only  power  of  the  court  is  to  limit  the  security  to  $50,000. 

The  action  was  by  James  Watt  against  Archibald  Watt. 

The  judgment  from  which  the  defendant  appealed  to  the  Court  of  Appeals,  di- 
rected a  sale  of  real  property  ;  and  he  now  moved  for  a  stay  of  proceedings  upon 
a  proposed  undertaking. 

A.  E.  Ooren,  for  the  motion. 
D.  D.  Lord,  opposed. 

DAVIKS,  J. — The  appeal  in  this  case  is  upon  a  decree  at  special  term,  directing 
the  sale  of  real  property.  The  appellants  desire  a  stay  of  proceedings  on  an  un- 
dertaking, executed  by  two  sureties,  that  "  they  will  pay  all  costs  and  damages 
which  may  be  awarded  against  them  on  said  appeal,  not  exceeding  $250." 

Section  338  of  the  Code  provides,  in  a  case  like  this,  that  the  proceedings  on  the 
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A  judgment  of  affirmance  must  not  embrace  any  sum  secured  by  the  judgment 
appealed  from. 

A  recovery  against  the  sureties  in  an  undertaking  to  pay  all  costs  and  damages 
which  may  be  awarded  against  an  appellant,  cannot  be  sustained  where  the 
judgment  of  affirmance  with  which  they  are  charged  by  such  recovery  includes, 
besides  costs,  interest  on  the  judgment  appealed  from,  and  this  fact  appears  on 
the  trial  of  the  action  against  the  sureties. 

In  general,  where  a  judgment  is  reversed  on  appeal,  anew  trial  should  be  awarded. 

On  a  tender,  by  sureties  in  an  undertaking  on  appeal,  of  costs  with  which  they 
are  chargeable,  the  amount  must  be  brought  into  court,  and  left  in  the  power 
of  the  party  to  whom  it  is  due,  in  order  to  make  the  tender  equivalent  to  pay- 
ment. 

This  was  an  appeal  from  a  judgment  at  the  circuit. 

The  action  was  brought  by  William  Halsey  against  Adol- 
phus  W.  Flint  and  Josiah  Simpson,  upon  an  undertaking  which 

judgment  shall  not  be  stayed,  unless  a  written  undertaking  shall  be  executed  on 
the  part  of  the  appellant,  with  two  sureties,  to  the  effect  that  during  the  posses- 
sion of  the  property  by  the  appellant,  he  will  not  commit  or  suffer  to  be  com- 
mitted any  waste  thereon ;  and  that  if  the  judgment  be  affirmed,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  the  time  of  the  appeal  until 
the  delivery  of  possession  thereof,  pursuant  to  the  judgment :  and  when  the  judg- 
ment is  for  the  sale  of  mortgaged  premises,  and  the  payment  of  a  deficiency 
arising  upon  the  sale,  the  undertaking  shall  also  provide  for  the  payment  of  such 
deficiency. 

The  sum  to  be  named  in  the  undertaking  must  be  fixed  by  a  judge  of  this 
court. 

The  only  discretion  given  to  the  court  in  reference  to  this  subject,  is  that  con- 
ferred by  section  339,  which  authorizes  the  court  to  limit  the  security  to  an 
amount  not  less  than  $50,000,  when,  in  pursuance  of  the  previous  section,  338,  it 
would  exceed  that  sum. 

It  is  quite  clear  that  the  undertaking  now  presented  does  not  at  all  conform  to 
this  section  of  the  Code,  and  does  not  authorize  the  stay  of  proceedings  asked  for. 

It  must  be  an  undertaking  such  as  is  provided  by  section  338 ;  and  for  the  pur- 
pose of  fixing  the  sum  to  be  inserted  in  the  undertaking,  a  reference  is  ordered  to 
Judge  Cowles,  to  ascertain  the  proper  sum  to  be  named  therein,  conformable 
to  these  provisions.  If  the  sum  should  exceed  $50,000,  it  is  in  the  power  of  the 
court,  on  good  cause  shown,  to  reduce  the  amount  to  that  sum.  That  is  the  ex- 
tent of  the  discretion  vested  in  the  court. 


In  the  case  of  GRISWOLD  a.  FOWLER  (decided  by  the  same  court,  at  about  the 
same  time),  it  was  Held  that  the  court  could  not  require  a  purchaser  at  a  judicial 
sale,  appealing  to  the  Court  of  Appeals  from  an  order  requiring  him  to  complete 
his  purchase,  to  give  additional  security  t6  that  prescribed  by  section  334  of  the 
Code,  viz.,  to  pay  costs  and  damages  not  exceeding  $250.  That  is  the  only  securi- 
ty required  by  the  Code  to  be  given  to  stay  proceedings,  except  in  the  cases  provid- 
ed by  sections  335-339,  and  340,  and  the  court  has  not  the  power  to  require  more. 
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the  defendants,  as  sureties,  had  given  upon  an  appeal  in  another 
action. 
The  facts  appear  in  the  opinion  of  the  court. 

S.  B.  Gushing,  for  the  plaintiff. 
John  Sherwood,  for  the  defendants. 

BY  THE  COURT.* — HOGEBOOM,  J. — It  is  very  doubtful  whether 
the  undertaking  on  which  the  defendant  is  sought  to  be  made 
liable,  is  of  any  validity.  The  appeal  was  to  the  general  term, 
from  a  judgment  entered  upon  the  direction  of  a  single  judge. 
In  such  cases  security  is  not  required,  and,  I  think,  not  author- 
ized, unless  the  object  be  to  stay  proceedings.  (Code,  §  348 ; 
Parsons  a.  Suydam,  4  Abbotts'  Pr.,  134 ;  Staring  a.  Jones,  13 
How.  Pr.,  423.)  When  a  stay  of  proceedings  is  desired, 
security  must  be  given,  as  upon  an  appeal  to  the  Court  of 
Appeals  (§  348).  This  means  such  security  as,  upon  an  appeal 
to  the  Court  of  Appeals,  is  required  to  obtain  a  stay  of  proceed- 
ings. To  obtain  such  a  stay  the  appellant  must  give  two  under- 
takings (or  embody  the  substance  of  both  in  one),  to  wit :  one 
to  pay  all  costs  and  damages  which  may  be  awarded  against  the 
appellant,  not  exceeding  $250  (§  334) ;  the  other  to  pay  the 
amount  of  the  judgment  appealed  from,  if  affirmed,  or  such 
part  thereof  as  shall  be  affirmed,  and  all  damages  which  shall 
be  awarded  against  the  appellant  upon  the  appeal  (§  335).  This 
latter  undertaking  was  not  given  in  this  case ;  but  the  former 
was,  and  only  the  former.  The  proceedings,  therefore,  were 
not  stayed  thereby,  so  as  to  prevent  the  respondent  from  pro- 
ceeding to  enforce  his  judgment,  unless  the  undertaking,  though 
insufficient  in  amount,  was  designed  as  a  stay  of  proceedings, 
and  was  accepted  as  such  by  the  respondent,  or  the  objections 
thereto  waived. 

We  are  not  informed  by  the  case  whether,  in  point  of  fact, 
no  further  proceedings  were  had  upon  the  judgment,  after  this 
undertaking  was  given,  and  we  are,  therefore,  without  the 
means  of  determining  whether  it  was  designed  as  a  stay.  The 
probability  would  seem  to  be  that  it  was  not,  but  was  executed  in 
conformity  with  a  notion,  somewhat  prevalent  at  one  time,  that 

*  Present,  SUTHERLAND,  BONNET,  and  HOGEBOOM,  JJ. 
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in  analogy  to  an  appeal  to  the  Court  of  Appeals,  it  was  essential 
to  execute  such  an  undertaking  to  render  the  appeal  effectual 
for  any  purpose.  It  is  not  probable,  therefore,  that  it  was  un- 
derstood on  either  side  as  designed  to  effect  a  stay  of  proceed- 
ings. But  assume  that  it  was  so  intended,  it  was  legally  inoper- 
ative for  such  a  purpose ;  and  the  question  is,  was  the  respondent 
bound  by  it  as  such,  if  he  did  not  object  to  its  sufficiency  by  no- 
tice or  otherwise,  within  a  reasonable  time,  or  proceed  to  the 
execution  of  his  judgment  with  such  promptness  as  evinced  his 
determination  to  disregard  the  attempted  stay.  I  am  inclined 
to  think  that  if  it  were  obvious  that  the  undertaking  was  in- 
tended as  a  stay  of  proceedings,  and  was  defective  only  in  some 
slight  particular,  the  omission  to  object  to  it,  or  to  disregard  it 
until  after  judgment  in  the  appellate  court,  would  be  regarded  as 
tantamount  to  an  acceptance  of  the  undertaking  as  a  stay  of 
proceedings,  and  that  both  parties  would  be  bound  by  it  as 
such.  But  there  are  several  objections  to  the  application  of 
such  a  rule  in  this  case.  1.  It  does  not  sufficiently  resemble  an 
undertaking  designed  for  a  stay  of  proceedings  ;  and  it  is  not 
sufficiently  obvious  that  it  was  intended  for  such  a  purpose.,  to 
justify  us  in  imputing  that  object  to  it.  2.  There  is  no  evidence 
before  us  whether  the  respondent  treated  it  as  intended  for,  or 
effectual  to  procure,  a  stay  of  proceedings ;  or  whether  he  did 
or  did  not  object  to  or  disregard  it.  3.  In  this  case  the  rights 
of  sureties  intervene ;  and  they  are  not  to  be  held  beyond  the 
fair  scope  and  intent  of  their  undertaking.  And  it  is,  at  least, 
doubtful  whether  they  ought  to  be  bound  by  an  undertaking 
unauthorized  for  the  mere  purpose  of  an  appeal,  and  wholly  in- 
effectual for  the  purpose  of  procuring  a  stay  of  proceedings, 
and  entirely  dissimilar  to  an  undertaking  adapted  to  effect  such 
an  object. 

It  may,  therefore,  well  be  doubted  whether  the  undertaking 
has  any  legal  efficacy.  But,  without  expressly  determining  that 
question,  I  think  there  is  another,  upon  which  it  is  clear  that  the 
judgment  should  be  reversed. 

The  undertaking  is,  that  the  appellant  will  pay  all  costs  and 
damages  which  may  be  awarded  against  him  upon  the  appeal. 
The  judge,  at  the  circuit,  allowed  the  respondent  to  recover, not 
only  all  costs  and  disbursements  proper,  as  adjusted,  amounting 
to  $50.4:7,  but  also  $166.78,  being  for  interest  upon  the  judg- 
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ment  of  the  court  below.     There  can  be  but  little  doubt  that 
this  was  erroneous.     Interest  upon  the  original  judgment  does 
not  properly  come  into  the  judgment  of  affirmance.     The  latter 
should  embrace  only  the  costs  and  disbursements  on  the  appeal, 
and  the  damages,  specially  awarded  as  such  by  the  appellate 
court.     Interest  upon  the  first  judgment  is  recoverable  by  a 
direction  to  collect  it  upon  the  execution  issued  upon  that  judg- 
ment.    To  allow  the  judgment  of  affirmance  to  embrace  the 
amount  of  the  original  judgment,  would  be  to  allow  two  judg- 
ments for  the  same  debt — might,  in  some  cases,  oppressively 
accumulate  interest — and  would  lead  to  an  onerous  and  unneces- 
sary multiplication  of  liens  upon  the  debtor's  property.     Hence 
it  has  become  the  established  practice,  and  is  settled  by  the 
Court  of  Appeals  as  the  only  proper  practice,  to  exclude  from 
the  judgment  of  affirmance  all  sums  and  amounts  secured  by 
the  judgment  in  the  court  below.     (Eno  a.  Crooke,  6  How. 
Pr.,  462 ;  De  Agreda  a.  Mantel,  1  Abbotts'  Pr.,  130.)     The 
only  doubt  I  have  had  upon  this  part  of  the  case  is,  whether, 
inasmuch  as  the  undertaking  is  to  pay  all  costs  and  damages 
awarded  against  the  appellant  on  the  appeal,  and  inasmuch  as  the 
judgment-roll  on  the  appeal  embraces  not  only  the  $50.47  costs 
proper,  but  also  the  interest  of  $166.78 — in  the  total  of  $217.26 
— characterizing   them   by   the   name  of  "  two   hundred   and 
seventeen  dollars  and  twenty-six  cents,  costs  and  disbursements," 
it  was  competent  even  for  th6  sureties  in  an  action  upon  the 
undertaking  to  dispute  the  verity  and  conclusiveness  of  the 
judgment-record  upon  that  point,  and  whether  they  were  not 
driven  to  a  motion  in  their  own  names,  or  in  the  name  of  the 
defendant  in  that  suit,  to  amend  the  record.     But  inasmuch 
as  the  judge  at  the  circuit  allowed  the  evidence  as  to  the  items 
which  made  up  this  amount  of  $217.26  to  come  in,  and  as 
thereby  it  appears  that  the  costs  proper  were  $50.47,  and  it 
does  not  even  appear  that  the  clerk,  on  adjustment,  included  the 
item  of  $166.78  for  interest,  in  the  amount  of  costs  adjusted, 
and  therefore  the  authority  for  incorporating  it  in  the  judgment 
is  not  shown  ;  and  inasmuch  as  the  judge  at  the  trial  expressly 
finds  that  the  sum  of  $166.78  was  included  in  the  judgment  on 
appeal,  as  interest  upon  the  amount  of  the  original  judgment, 
and  that  this  was  legally  recoverable — to  which  an  exception 
was  taken, — I  think  we  are  warranted  in  assuming  that  that  ques- 
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tion  is  properly  before  us.  And  for  the  error  in  including  that 
amount  in  the  judgment  appealed  from,  I  think  the  judgment 
should  be  reversed. 

The  appellant  contends  that  not  only  should  the  judgment  be 
reversed,  but,  as  all  the  facts  are  before  the  court,  judgment 
absolute  should  be  given  for  the  defendant,  with  costs.  This 
practice  has  been  sometimes  pursued  where  it  is  obvious  all  the 
facts  are  before  the  court,  and  where  the  appellate  court  is 
authorized  to  pronounce  such  judgment  as  the  court  below 
should  have  done.  (Edmonston  a.  McLoud,  16  N.  Y.,  543.) 
But  in  general,  where  a  judgment  is  reversed  a  new  trial  should 
be  awarded,  and  in  most  cases  it  is  imperatively  necessary  for 
the  attainment  of  justice. 

In  this  case  it  is  the  only  proper  course.  The  amount  of 
costs  on  the  appeal  was  not,  in  fact,  paid,  it  was  only  tendered ; 
and  to  render  such  tender  effectual  as,  or  equivalent  to,  a  pay- 
ment, it  must  be  brought  into  court  and  left  in  the  power  of  the 
party  to  whom  the  tender  was  made.  (Sheriden  a.  Smith,  2 
ffill,  538  ;  Livingston  a.  Harrison,  2  J?.  D.  Smith,  197.)  There 
is  no  evidence  in  the  case  that  this  was  done,  and,  therefore, 
it  may  be  that  the  defendant  is  liable  on  the  undertaking  for 
the  amount  of  the  costs  on  the  appeal. 

The  proper  disposition  of  the  case  is,  that  the  judgment  of 
the  Circuit  Court  be  reversed,  and  that  a  new  trial  be  granted, 
with  costs  to  abide  the  event.  • 


WARD  a.  BEEBE. 

Supreme  Court,  first  District;  At  Chambers,  Sept.,  1862. 

SUPPLEMENTARY  PROCEEDINGS. — PROPERTY  IN   HANDS  OF  THIRD 
PERSON. — NOTICE  TO  JUDGMENT-DEBTOR. 

It  is  entirely  discretionary  with  the  justice  entertaining  proceedings,  under  sections 
294,  297,  of  the  Code,  against  a  person  having  property  of  a  judgment-debtor, 
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whether  notice  of  any  step  in  the  proceedings  shall  be  given  to  the  judgment- 
debtor.* 

A  final  order,  made  in  such  proceedings,  without  notice  to  the  debtor,  although 
it  might  be  vacated  by  the  judge  who  made  it,  if  injustice  has  been  done,  is  not 
void  or  irregular,  and  cannot  be  disregarded  in  the  proceedings  against  the 
debtor. 

Supplementary  proceedings. 

Judgment  was  recovered  in  this  action  in  favor  of  Henry  W. 
Ward,  plaintiff,  against  the  defendants,  Welcome  R.  Beebe  and 


*  To  the  same  effect  is  Seely  a.  Garrison  (10  Ante,  460).  The  contrary  was  held 
in  Gibson  a.  Haggarty  (Pott). 

In  BAILKT  a.  LAN*  (Supreme Court,  First  District;  General  Term,  September,  1862),  it 
was  Held,  that  it  was  no  objection  to  the  appointment  of  a  receiver  in  supple- 
mentary proceedings,  that  the  debtor  has  no  other  property  than  an  equity  of 
redemption  in  real  property  which  he  has  always  been  willing  to  have  sold  on 
execution. 

Appeal  from  an  order  denying  the  appointment  of  receiver. 

The  plaintiffs,  Floyd  Bailey  and  Charles  H.  Southard,  recovered  judgment  in 
the  Supreme  Court  against  the  defendants,  Peter  V.  Z.  Lane,  William  B.  Guild, 
and  Robert  Lane,  for  $2,669.93. 

The  plaintiffs,  after  the  return  of  an  execution  against  the  defendants  unsat- 
isfied, obtained  an  order  to  examine  the  defendant,  Robert  Lane,  in  proceedings 
supplementary  to  execution.  The  defendant  appeared  on  the  return-day  of  the 
order,  and  without  objection  submitted  to  be  examined,  and  was  examined  fully  in 
reference  to  his  property. 

Upon  that  examination  it  appeared  that  the  defendant  owned  considerable  real 
estate,  which  had  been  rented,  and  that  the  income  of  the  same  amounted  to 
about  $2,000  per  year. 

The  defendant  claimed  that  he  had  assigned  this  income,  in  December,  1861,  to 
secure  one  Huddleston,  for  becoming  surety  for  him  upon  appeals  in  suits  be- 
tween the  parties  to  this  action.  The  evidence  showed,  however,  that  the  defend- 
ant had  been  allowed  to  collect  the  rent  for  more  than  six  months,  and  had  never 
paid  or  applied  any  part  of  it  to  the  purposes  for  which  it  was  alleged  it  had  been 
pledged. 

It  further  appeared  that  certain  parts  of  the  defendant's  real  estate  was  incum- 
bered — had  no  real  estate  that  was  not  incumbered.  It  did  not  appear,  from  the 
examination,  that  the  defendant's  real  estate  was  sufficient  to  pay  the  incum- 
brances  upon  it. 

Upon  the  conclusion  of  the  examination,  the  plaintiffs  applied  for  a  receiver  of 
the  defendant's  property.  The  motion  was  denied,  and  from  the  order  denying 
the  motion  the  plaintiffs  appealed  to  the  general  term. 

Charles  Crary,  for  the  plaintiffs. — I.  It  is  no  objection  to  an  application  for  a 
receiver,  that  the  plaintiffs  might  have  issued  an  execution  and  levied  upon  the 
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Elisha  Ruckman,  April  29, 1862,  for  $610.40.  After  the  return 
of  the  execution  unsatisfied,  an  order  was  issued  for  the  defend- 
ant Beebe  to  appear  and  submit  to  an  examination.  He  failed 
to  comply  with  the  order.  The  plaintiff  moved  for  an  attach- 
ment, which  was  denied.  The  remaining  facts  are  sufficiently 
stated  in  the  opinion. 

Isaiah  T.  Williams,  for  the  plaintiff. 
Welcome  R.  Beebe,  defendant,  in  person. 


defendant's  real  estate.  The  sheriff  having  returned  the  execution  unsatisfied, 
that  return  is  conclusive  in  this  proceeding  ;  and  until  the  return  is  vacated,  or 
corrected,  it  is  sufficient  to  justify  proceedings,  under  the  Code,  for  the  appoint- 
ment of  a  receiver.  The  proceeding,  provided  by  the  Code,  supplementary  to 
execution,  is  a  substitute  for  the  former  creditor's  bill,  and  the  rules  settled  under 
those  bills  may  with  propriety  be  regarded  as  controlling  these  proceedings.  (2 
Abbotts'  Pr.,  458  ;  976.,  184.)  Under  the  former  practice,  in  proceedings  under 
the  creditor's  bill,  the  validity  of  a  judgment,  or  execution,  or  sheriffs  return, 
was  never  allowed  to  be  inquired  into.  (Stoors  a.  Kelsey,  2  Paige,  418 ;  9/6., 
386  ;  15  How.  Pr.,  313.)  Again,  it  has  been  held  that  proof  of  the  offer  of  the 
defendant  to  turn  out  to  the  sheriff  sufficient  property  to  satisfy  the  execution,  is 
no  defence  to  the  appointment  of  a  receiver,  as  the  defendant  has  his  remedy 
against  the  sheriff,  if  he  makes  a  false  return.  (Balde  a.  Smith,  5  Gh.  Sent.,  No. 
2,  11,  cited  in  2  Abbotts'  Dig.,  288.)  But  so  far  as  appears  in  this  case,  the 
sheriff's  return  was  strictly  true.  All  the  defendant's  real  estate  was  heavily 
incumbered,  and  there  is  no  evidence  that  it  was  worth  sufficient  even  to  pay  those 
incnmbrances.  Surely,  before  it  is  said  that  we  must  resort  again  to  our  execution, 
it  should  appear  that  there  was  property  from  which  the  sheriff  could  realize 
something. 

II.  But,  it  is  said,  to  have  granted  the  plaintiffs'  motion  would  have  deprived 
the  defendant  of  his  real  estate — taking  away  from  him,  at  the  same  time,  all 
right  of  redemption.     This,  however,  shows  an  entire  misapprehension  of  our 
motion.     The  motion   was  for  a  receiver  of   the  debtor's  property.  •  As  such 
receiver,  he  would  have  been  entitled  to  collect  the  rents  and  profits  of  the  real 
estate,  and  to  have  required  the  tenants  to  attorn  to  him  and  pay  the  rent  to  him. 
(See  Sup.  Ct.  Ruin,  No.  92.)    He  would  also  have  been  entitled  to  the  moneys 
already  collected  and  in  the  possession  of  the  defendant.     But  he  would  not  have 
been  allowed  to  sell  the  real  estate  without  the  express  order  of  the  court.     (Ib.) 

III.  The  plaintiffs  are  entitled  to  a  receiver  for  the  purpose  of  reaching  the 
rents  and  profits  of  the  debtor's  real  estate.    (Sup.  Ct.  Rules,  No.  92  ;  10  Paige, 
598.) 

Samuel  T.  Freeman,  for  the  respondent. — I.  It  appears  from  the  defendant's  ex- 
amination that  he  has  no  personal  property,  but  has,  and  for  a  long  time  past 
has  had,  a  large  amount  of  real  estate  in  the  city  of  New  York,  the  title  to  which 
is  recorded  in  his  own  name.  He  has  never  refused  to  disclose  this  property — 
never  attempted  to  secrete  or  withhold  it.  He  is  willing  to  have  it  sold,  but  he 
desires  to  have  protected  this  right,  which  the  statute  gives  him.  He  wants  the 
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LEONARD,  J. — The  plaintiff  moves  for  an  attachment  against 
Beebe,  for  non-attendance  at  the  return  of  an  order  for  his  ex- 
amination, &c.,  in  proceedings  supplementary  to  execution. 

The  defendant  excuses  his  absence,  at  the  hour  appointed,  on 
account  of  his  illness.  His  excuse  was  considered  sufficient  for 
that  occasion,  upon  his  submitting  to  an  examination  and  pro- 
ceeding at  once. 

The  defendant,  in  answer  to  this  requirement,  produced  two 
orders,  and  the  proceedings  whereon  they  were  founded,  requir- 
ing him  to  pay  to  the  sheriff — to  apply  on  executions  in  his 
hands,  in  favor  of  Ruckman  against  Ward,  out  of  the  moneys 
owing  from  him  to  Henry  W.  Ward — such  sum  as  will  be  suffi- 
cient to  satisfy  them  ;  and  the  defendant  offers  to  pay  the  resi- 
due of  the  amount  due  to  the  plaintiff  on  the  judgment  herein, 
with  costs. 

The  plaintiff  insists  that  these  orders,  so  obtained  by  Ruck- 
man, in  aid  of  his  executions  against  Ward,  now  in  the  sheriff's 
hands,  ought  not  to  be  deducted  from  the  amount  due  to  him 
from  Beebe,  under  the  judgment  and  proceedings  herein,  on  the 
ground  that  they  were  obtained  by  Ruckman,  or  his  attorney, 
exparte,  without  any  notice  to  him,  and  are  therefore  irregular. 

twelve  months  in  which  to  redeem  it.  This  right  a  sale  on  execution  would  pre- 
serve to  him  ;  a  sale  by  receiver  would  not.  These  proceedings  are  analogous  to 
the  former  "creditor's  bill."  (Scouton  a.  Bender,  3  How.  Pr.t  186.)  "  It  is  not 
within  the  scope  of  a  creditor's  bill,  properly  so  called,  to  direct  a  sale  of  the  real 
estate  of  a  judgment-debtor.  (See  Le  Roy  a.  Rogers,  3  Paige,  234.)  "If  the  real 
estate  is  within  this  State,  and  of  a  legal  nature,  so  that  judgment  at  law  binds  it, 
and  an  execution  can  be  issued,  this  court  will  reach  it  by  authorizing  an  execu- 
tion to  be  issued  from  the  court  of  law."  (2  Hoffm.  Ch.  Pr.,  115.  See,  also, 
Hendrickson  a.  Winne,  3  How.  /V.,127.) 

II.  The  judge's  authority  to  appoint  a  receiver  is  given  by  section  298  of  the 
Code  ;  but  this  section  refers  back  to  section  244,  and  there  it  is  expressly  pro- 
vided (Code,  §  244,  part  3)  that  a  receiver  may  be  appointed,  "after  judgment, 
to  dispose  of  the  property  according  to  the  judgment,  or  to  preserve  it  during 
the  pendency  of  an  appeal,  or  when  an  execution  has  been  returned  unsatisfied, 
and  the  judgment-debtor  refused  to  apply  his  property  in  satisfaction  of  the  judg- 
ment." 

III.  This  is  not  an  appealable  order.    It  was  within  the  judge's  discretion  to  ap- 
point a  receiver  or  not.     I  question  if  any  negative  order  or  refusal  to  grant  a 
relief,  by  a  judge  at  chambers,  is  appealable. 

THB  COURT  (INGRAHAJ4,  P.  J.,  BARNARD  and  CLKRKE.  JJ.)  reversed  the  order, 
and  directed  a  reference  to  the  clerk,  to  nominate  a  fit  person  for  receiver,  and  to 
take  proper  security. 
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The  orders  that  were  issued  for  the  examination  of  Beebe, 
upon  the  judgments  and  executions  of  Ruckman  against  Ward, 
appear  to  be  fully  authorized  by  section  294  of  the  Code,  with- 
out any  notice  to  Ward,  the  judgment-debtor  therein,  unless  the 
judge  in  his  discretion  should  think  proper  to  require  it.  There 
is  no  irregularity,  therefore,  in  the  preliminary  order. 

The  object  of  a  notice  to  the  judgment-debtor  is,  of  course,  to 
afford  him  an  opportunity  to  show  that  the  judgment  has  been 
paid,  or  to  establish  any  other  satisfaction  or  defence  arising 
since  the  judgment  was  perfected. 

The  section  just  referred  to  gives  no  authority  to  the  judge, 
except  for  the  examination  of  third  persons. 

By  section  297,  the  power  is  conferred  to  direct  the  party  who 
owes  the  judgment-debtor  to  apply  the  amount  in  satisfaction 
of  the  judgment. 

It  has  been  held  in  this  district  that  the  proceeding  under 
section  292  should  be  instituted  against  the  judgment-debtor, 
or  that  he  should  be  notified  of  the  proceedings  under  section 
294,  before  any  order  is  made  to  apply  money  or  property  in 
the  hands  of  a  third  party  to  the  satisfaction  of  the  judgment 
or  execution  against  the  debtor. 

This  rule  must,  however,  be  subject  to  some  exceptions:  as  in 
the  case  of  a  judgment-debtor  not  within  the  jurisdiction  of  the 
court,  or  where  no  notice  could  be  given  him. 

As  a  discretion  is  given  to  the  judge,  under  section  294,  in 
directing  notice  to  be  given,  that  discretion  must  follow,  I  think, 
to  the  final  consummation  of  the  proceedings  by  the  order  to 
be  made  under  section  297.  The  order  directing  the  applica- 
tion by  Beebe  of  so  much  of  the  sum  due  from  him  to  Ward  as 
should  be  sufficient  to  satisfy  the  executions  against  him  in  the 
sheriff's  hands,  cannot  be  held  void  or  irregular ;  but  the  order 
might  very  properly  be  vacated  by  the  judge  who  granted  it, 
if  any  injustice  had  been  done. 

In  the  present  case,  it  is  not  disputed  that  the  judgments 
of  Ruckman  against  Ward  were  valid  and  wholly  unpaid. 

It  is  said  that  an  appeal  from  the  judgments  is  pending,  but 
no  security  has  been  given  to  stay  proceedings. 

I  think  the  orders  objected  to  must  be  upheld,  and  that  upon 
the  payment  of  the  executions  in  the  sheriff's  hands,  that  sum 
must  be  deducted  from  the  amount  to  be  collected  in  this  pro- 
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ceeding.  Unless  Beebe  pays  the  balance  to  Ward,  or  his  attor- 
ney, with  $25  costs  of  the  supplementary  proceedings  herein, 
he  must  submit  to  an  examination  on  twenty-four  hours'  no- 
tice of  this  order. 


ROWE  a.  THOMPSON. 
New  York  Common  Pleas;  General  Term,  January,  1863. 

STATUTE  OF  LIMITATIONS. — ACKNOWLEDGMENT  IN  WHITING. — 
SIGNING  AND  SUBSCRIBING. — EVIDENCE  TO  EXPLAIN  WHITING. 

There  is  a  sufficient  signing  of  an  instrument,  calculated  to  save  a  claim  from  the 
Statute  of  Limitations,  under  section  110  of  the  Code,  if  it  is  evident  from  any 
part  of  the  instrument  that  the  debtor  named  in  it  has  given  to  it  his  assent. 

Thus,  where  T.,  a  debtor,  procured  his  creditors  to  sign  the  following  instrument : 
"  We,  the  creditors  of  T.,  agree  not  to  sue  or  molest  him  for  his  indebtedness, 
or  the  debts  owing  to  us  by  him,  for  two  years  ;" — it  was  Held,  that  so  doing 
was  equivalent  to  an  agreement  not  to  plead  the  two  years  as  a  part  of  the 
Statute  of  Limitations,  and  operated  to  extend  the  limitation  of  the  statute  for 
two  years. — Per  BEADY,  J. 

It  is  competent,  in  such  a  case,  to  show  by  a  witness  that  such  instrument  referred 
to  the  claim  in  suit. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Edward  Rowe  against  Elmor 
Thompson.  The  facts  are  sufficiently  stated  in  the  opinion. 
The  plaintiff  had  judgment,  and  defendant  appealed. 

George  B.  Thompson,  for  the  appellant. — I.  There  was  no 
legal  acknowledgment  to  revive  these  notes.  (Code,  §  110.) 
Here  there  is  no  acknowledgment  of  any  kind.  The  execution 
of  an  instrument  by  the  plaintiff  is  no  acknowledgment  by  the 
defendant.  The  acceptance  of  an  instrument  executed  by  one 
party  seldom  binds  the  other ;  and  then  not  because  it  is  an  ac- 
knowledgment, but  upon  other  principles.  There  is  no  acknowl- 
edgment of  the  specific  debts  sought  to  be  revived.  A  valid 
acknowledgment  must  contain  a  reference  to  the  specific  debts 
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affected.  (Rosevelt  a.  Mark,  6  Johns.  Ch.,  266;  Clarke  a. 
Dutcher,  9  Cow.,  674 ;  Stafford  a.  Bryan,  3  Wend.,  532 ;  Bell  a. 
Morrison,  1  Pet.,  351 ;  Ang.  on  Lim.,  298,  §  238 ;  21  Pick., 
323 ;  2  Den.  &  Bait.  (N.  C.},  330  ;  6  Pet.,  86 ;  Kimball  a.  Es- 
tate of  Baxter,  27  Verm.,  628 ;  Sutton  a.  Burness,  9  Leigh  ( Va.}, 
381.)  The  instrument  given  in  evidence  was  not  signed  by  the 
party  to  be  charged.  A  paper  drawn,  to  be  executed  by  the 
other  party,  as  a  deed  poll,  can  in  no  sense  be  said  to  be  signed 
by  the  party  not  intending  to  execute  it.  (Browne  on  Stat.  of 
Frauds,  §§  355,  357.)  The  signature  required  under  the  statute 
is  that  of  the  principal  himself,  and  not  that  of  an  agent.  (Ang. 
on  Lim.,  §  272 ;  Clarke  a.  Alexander,  8  Scotfs  N.  R.,  147 ; 
Hyde  a.  Johnson,  29  Eng.  Com.  L.  R.,  757 ;  Toms  a.  Cuming, 
7  M.  &  Ch.,  88 ;  49  Eng.  Com.  L.  R.,  86.) 

II.  There  are  no  equities  in  this  case  which  affect  the  running 
of  the  statute.     Courts  of  equity  hold  themselves  bound  by  this 
statute,  even  more  firmly  than  courts  of  law.     (Ang.  on  Lim., 
22.)     A  mere  extension  of  the  term  of  credit  does  not  affect 
the  statute,  except  where  there  was  an  express  promise  not  to 
take  advantage   of  the  statute.     (Gay lord  a.  Van  Loan,   15 
Wend.,  308.    Contra,  Rackham  a.  Marriott,  37  Eng.  Law  &  Eq. 
R.,  460.) 

III.  There  can  be  no  deduction  of  the  time  during  which  the 
plaintiff  obligated  himself  not  to  sue.     The  statute  fixes  the 
exceptions,  where  time  is  to  be  deducted.     (Code,  §  100,  et  seq.) 
Some  six  to  nine  months  were  left  after  the  expiration  of  the 
extension ;  and  if  he  has  lost  his  remedy,  it  has  been  by  his  own 
negligence. 

IV.  The  court  erred  in  admitting  proof  of  the  contents  of  the 
paper  against  the  objection  of  defendant's  counsel,  when  it  ap- 
peared that  it  was  not  signed  by  the  defendant. 

Y.  The  court  erred  in  overruling  the  objections  of  defend- 
ant's counsel  to  two  questions,  calling  for  the  opinion  of  the 
witness  as  to  what  the  writing  referred  to.  (Morehouse  a. 
Mathews,  2  N.  Y.,  514 ;  Rich  a.  Jakway,  18  Barb.,  357 ;  Bell 
a.  Holford,  1  Duer,  58.)  The  construction  of  a  writing,  when 
there  are  no  facts  to  explain  it,  is  for  the  court  alone  ;  if  there 
is  explanatory  testimony,  it  is  for  the  court  or  jury,  but  never 
for  the  witness.  (Morrall  a.  Frith,  3  Mee.  &  W.,  402 ;  1  Rom 
&  H.,  100 ;  2  Jurist,  619 ;  8  Car.  <&  P.,  246.) 


NEW  YORK.  379 


Rowe  a.  Thompson . 


Henry  Morrison,  for  the  respondent. — I.  The  agreement  en- 
tered into  by  the  parties,  being  in  law  a  valid  extension  of  time 
for  payment,  and  what  is  known  to  the  law  merchant  as  a  letter 
of  license,  granted  by  the  debtor  to  his  creditor,  was  sufficient 
to  save  the  debt  from  the  operation  of  the  Statute  of  Limita- 
tions. 

II.  The  defendant  having  accepted  such  an  agreement  from 
his  creditor,  the  plaintiff,  he.  the  defendant,  cannot  avail  him- 
self of  the  Statute  of  Limitations.  The  agreement  is  within  the 
provisions  of  the  Code,  §  110.  The  name  of  the  debtor  appears 
in  the  agreement ;  this  is  sufficient.  (Davis  a.  Shields,  26 
Wend.,  341 ;  Clason  a.  Bailey,  14  Johns.,  484 ;  Penniman  a. 
Hartshorn,  13  Mass.,  87;  Saunderson  a.  Jackson,  2  Bos.  & 
Putt.,  238 ;  Knight  a.  Crockford,  1  Esp.,  190.) 

BRADY,  J. — The  plaintiff  held  notes  of  the  defendant,  dated 
respectively,  March  8th,  1852,  April  1st,  1852,  and  May  5th, 
1852,  and  each  payable  six  months  after  date.  About  the  first 
of  February,  1856,  the  defendant  requested  Mr.  Hodges  to  "  get 
his  creditors  to  do  something  so  that  they  could  not  molest  him 
for  a  couple  of  years,  to  enable  him  to  go  into  business."  Mr. 
Hodges,  acting  upon  this  request,  called  upon  the  plaintiff  to 
see  if  "  he  would  not  molest  the  defendant  for  two  years,  so  that 
he  could  go  into  business:  the  plaintiff  agreed  to  it."  Mr. 
Hodges  also  said  on  the  trial,  "  I  merely  asked  the  plaintiff  if 
he  would  extend  the  time,  and  he  granted  it ;"  but  the  witness 
was  not  certain  whether  any  paper  passed.  A  paper  was,  how- 
ever, presented  by  him,  which  the  plaintiff  signed,  and  the  sub- 
stance of  which  was,  "  "We,  the  creditors  of  Elmor  Thompson, 
agree  not  to  sue  or  molest  him  for  his  indebtedness,  or  the  debts 
owing  to  us  by  him,  for  two  years  from  the  1st  of  February." 
The  contents  were  not  stated  exactly,  because  the  paper  was  not 
produced.  It  was,  however,  in  the  possession  of  the  defendant. 
The  plaintiff  states  in  addition  to  the  substance  of  the  paper 
already  given,  "  and  at  the  end  of  that  time  the  debt  was  to 
remain  unimpaired.  It  was  known  as  a  letter  of  license,  as  near 
as  I  can  recollect."  This  statement  was  not  contradicted  by  the 
defendant,  although  he  did  not  embrace  it  in  giving  his  version 
of  the  contents  of  the  paper.  This  action  was  commenced 
within  six  years  after  the  first  note  became  due,  allowing  to 
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the  plaintiff  the  two  years  during  which  he  agreed  not  to  mo- 
lest the  defendants,  or  rather  deducting  it  from  the  period  which 
had  expired  from  the  time  that  note  became  due,  and  the  date 
of  the  commencement  of  the  action.  It  will  be  perceived  on 
these  facts,  that  this  case  does  not  involve  the  question  of  a  new 
promise,  which  is  now  required  to  be  in  writing,  but  whether 
the  defendant,  having  induced  the  plaintiff  to  suspend  any  pro- 
ceeding against  him  for  two  years,  is  not  estopped  from  availing 
himself  of  that  circumstance.  He  admits  that  it  was  his  design 
to  get  from  his  creditors,  generally,  a  similar  agreement,  but 
states  that  not  having  succeeded,  the  paper  signed  by  the  plain- 
tiff and  others  was  of  no  avail  to  him.  He  does  not  state,  how- 
ever, either  that  he  gave  notice  of  that  result  to  the  plaintiff  or 
offered  to  return  him  the  paper  signed.  He  did  nothing,  in  fact, 
to  advise  the  plaintiff  that  he  was  under  no  obligation  to  delay 
proceeding,  but  permitted  him  to  remain  under  the  impression 
that  he  was  bound  not  to  molest  him.  The  defendant  appears, 
therefore,  with  a  defence  technical  and  wanting  in  good  faith. 
It  will  not  serve  him.  The  agreement  which  he  made  with  the 
plaintiff  is  an  estoppel  in  pais  as  to  the  two  years.  The  plain- 
tiff acted  upon  it,  and  he  would  be  inj  ured  by  allowing  it  to  be 
disregarded.  (See  Cremin  a.  Byrnes,  4  E.  D.  Smith,  756 ;  De- 
zell  a.  Odell,  3  Hill,  215.) 

The  paper  signed  was  equivalent  to  an  agreement  not  to  plead 
the  two  years  as  a  part  of  the  Statute  of  Limitations.  Such  an 
agreement  made  during  the  running  of  the  statute  would  be 
binding.  (Utica  Ins.  Co.  a.  Bloodgood,  4  Wend.,  652 ;  Gaylord 
a.  Van  Loan,  15  Ib.,  308.) 

The  defendant  virtually  asked  the  plaintiff  to  suspend  any 
proceeding  against  him  for  two  years,  and  having  accomplished 
his  object  endeavors  to  avail  himself  of  it  to  the  prejudice  of 
the  plaintiff.  Not  only  in  conscience,  but  in  law,  the  defendant 
cannot  be  allowed  to  set  up  his  own  breach  of  faith  or  fraud  in 
order  to  derive  an  advantage  for  himself  to  the  injury  of  the 
person  deceived  by  him.  (Per  NELSON,  J.,  in  Gaylord  a.  Van 
Loan,  su/pra.}  For  these  reasons  I  think  the  presiding  judge 
was  right  in  directing  the  jury  to  find  for  the  plaintiff. 

The  case,  however,  admits  of  another  view ;  the  paper  which 
the  defendant  caused  to  be  presented  to  the  plaintiff  for  his  sig- 
nature, may  be  regarded  as  a  promise  to  pay,  signed  by  the 
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defendant.  The  debt  was  to  remain  unimpaired.  It  was  a 
promise  to  pay,  at  the  end  of  the  two  years,  the  debt  due  to  each 
one  of  the  persons  who  signed  it.  If  not  a  promise  to  pay,  in 
absolute  terms,  it  was  in  legal  effect.  Under  the  Code  (§  110), 
no  promise  shall  be  sufficient  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  the  case  out  of  the  operation  of  the 
Statute  of  Limitations,  unless  the  same  be  contained  in  some 
writing  signed  by  the  party  to  be  charged  thereby.  Under  the 
statute  (29  Car.  II.,  3,  §  17),  which  was  substantially  the 
same  as  the  section  of  the  Code  referred  to,  it  was  held  to  be  a 
sufficient  signing  if  the  name  of  the  party  to  be  charged  ap- 
peared in  the  agreement.  (Saunderson  a.  Jackson,  2  Bos.  & 
Pull,  237 ;  Knight  a.  Crockford,  1  Esp.,  190 ;  2  Pars,  on  Cant., 
287,  289,  and  note  ;  Slotes  a.  Moore,  1  Cox,  219.) 

The  name  of  Elmor  Thompson  was  sufficiently  signed  to  the 
agreement,  therefore,  to  conform  to  the  section  of  the  Code 
referred  to.  Assuming  this  to  be  the  case,  then,  if  the  writing 
contains  a  promise,  the  operation  of  the  statute  is  avoided.  I 
think,  as  before  stated,  that  it  does  contain  a  promise,  and  that 
the  defendant  should  be  held  upon  this  view,  as  well  as  the  one 
hereinbefore  expressed. 

The  exceptions  taken  to  the  question  allowed  to  be  answered 
by  the  witness  Barnard,  were  not  well  taken.  The  defendant's 
counsel  objected  to  proof  of  the  contents  of  the  paper  signed 
by  the  plaintiff,  as  it  was  not  signed  by  the  defendant.  The 
answer  to  the  objection  is,  that  the  proof  had  already  been 
given.  The  question,  "  what  did  that  paper  refer  to  ?"  was  per- 
tinent, because  if  the  agreement  did  not  relate  to  the  notes  in 
suit,  the  statute  clearly  applied  to  them.  The  paper  itself  did 
not  designate  the  debts  deferred.  I  can  discover  nothing  in 
this  case  which  would  warrant  a  reversal  of  the  judgment. 
It  should  be  affirmed. 

HILTON,  J. — The  debt  sued  for  was  barred  by  the  Statute 
of  Limitations,  unless  the  writing,  denominated  a  letter  of 
license,  which  the  defendant  procured  to  be  drawn  up  and  pre- 
sented to  the  plaintiff  for  signature,  and  which  after  being 
signed  was  returned  to  and  retained  by  the  defendant,  must  be 
regarded  as  an  acknowledgment  by  him  of  an  indebtedness 
then  existing  in  the  plaintiff's  favor. 
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The  Statute  (Code,  §  110)  allows  that  such  an  acknowledg- 
ment of  indebtedness  must  be  contained  in  a  writing  signed  by 
the  party  to  be  charged  therewith.  It  does  not  require  the 
writing  to  be  subscribed ;  therefore  it  is  sufficient  if  it  be  evi- 
dent, from  any  part  of  the  instrument  of  acknowledgment,  that 
the  debtor  named  in  it  has  given  to  it  his  assent ;  and  as  the 
legal  definition  of  the  word  "  signed"  is  the  act  whereby  a  per-h 
son  gives  or  declares  assent  by  name,  sign,  or  mark,"  it  follows 
that  it  is  enough  if  it  appears  in  the  body,  or  upon  the  margin, 
or  elsewhere,  of  the  instrument,  that  such  assent  has  been  given. 
If  the  attestation  appears  any  where  upon  the  face  of  the  writing 
it  is  sufficient,  and  the  party  thus  attesting  is  bound  as  effect- 
ually as  if  he  had  subscribed  his  name  at  the  foot.  (See  Davis 
a.  Shields,  26  Wend.,  341,  and  cases  cited.) 

The  opinion  of  Senator  Yerplanck,  in  this  case,  shows  clearly 
the  legal  distinction  between  the  words  "signed"  and  "sub- 
scribed," when  used  in  a  statute :  the  former  signifying  what 
I  have  stated ;  and  the  latter  meaning,  subscribing  the  name  at 
the  foot  of  a  written  instrument. 

The  writing  in  question,  tested  by  these  views,  was  a  sufficient 
acknowledgment  of  indebtedness  by  the  defendant,  within  the 
terms  of  the  statute,  and  operated  as  an  extension  of  the  time 
within  which  the  plaintiff  might  bring  his  action. 

Judgment  affirmed. 

DALY,  F.  J.  (dissenting). — The  plaintiff  entered  into  an  agree- 
ment on  the  17th  of  February,  1856,  which  was  binding  upon 
him,  by  which  he  agreed  not  to  sue  or  molest  the  defendant 
upon  his  indebtedness  for  two  years  from  that  date.  At  that 
time  the  defendant  was  indebted  upon  three  notes,  due  respect- 
ively in  the  months  of  September,  October,  and  November,  in 
the  year  1852.  The  present  action  was  commenced  upon  these 
notes  on  the  8th  of  March,  1860,  more  than  seven  years  after 
the  last  of  the  notes  fell  due.  The  defendant  pleaded  the  Statute 
of  Limitations,  and  the  judge,  at  the  trial,  directed  a  verdict  for 
the  plaintiff. 

The  agreement,  by  the  plaintiff,  not  to  molest  or  sue  the  de- 
fendant for  two  years,  which  was  entered  into  by  him,  with 
other  conditions,  and  was  in  writing,  cannot  be  regarded  as  an 
acknowledgment  or  promise,  on  the  part  of  the  defendant,  in 
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the  nature  of  a  new  and  continuing  contract,  which  would  take 
the  case  out  of  the  operation  of  the  statute,  as  it  was  not  signed 
by  the  defendant.  The  provision  of  the  statute  is,  that  the  ac- 
knowledgment or  promise,  to  have  that  effect,  must  be  contained 
in  some  writing  signed  by  the  party  to  be  charged  thereby. 

It  was  held  in  the  Utica  Ins.  Co.  a.  Bloodgood  (4  Wend., 
652),  and  Gaylord  a.  Van  Loan  (15  7i.,  308),  that  an  arrange- 
ment by  the  debtor,  entered  into  before  the  statute  attached, 
that  he  would  not  avail  himself  of  it,  would  deprive  him  of 
the  right  of  setting  it  up  as  a  defence ;  that  to  allow  him  to 
do  so  when  the  creditor,  having  relied  on  his  promise,  had  suf- 
fered the  six  years  to  go  by,  would  be  upholding  the  debtor,  to 
the  creditor's  injury,  in  an  act  of  bad  faith;  and  that  upon 
general  principles,  therefore,  he  should  be  estopped  from  setting 
up  that  defence. 

The  present,  however,  is  not  such  a  case.  The  defendant  has 
neither  expressly  nor  impliedly  agreed  to  waive  this  defence ; 
nor  has  the  plaintiff,  by  adhering  to  any  agreement  entered  into 
at  the  solicitation  of  the  defendant,  or  otherwise,  been  deprived 
of  the  opportunity  of  commencing  his  action  within  the  period 
required  by  law.  He  agreed  not  to  molest  or  sue  the  defend- 
ant for  two  years,  and  he  observed  that  agreement.  But  after 
that  time  had  expired,  seven  months  elapsed  before  the  statute 
attached,  and  if  he  did  not  within  that  time  commence  his  ac- 
tion, it  was  owing  to  his  own  neglect,  and  not  to  any  further 
reliance  upon  any  outstanding  assurance  or  promise  on  the  part 
of  the  defendant.  The  statute  declares  that  the  creditor  shall 
commence  his  action  within  six  years  after  the  debt  has  accrued, 
or  lose  his  remedy,  and  prescribes  what  disabilities — such  as 
the  absence  of  the  debtor  from  the  State,  or  the  infancy,  insan- 
ity, imprisonment,  or  coverture  of  the  creditor — shall  enlarge 
the  time,  and  to  what  extent.  Where  no  such  disability  exists, 
the  obligation  is  imperative  to  commence  it  within  the  period 
named ;  unless  the  debtor  has  entered  into  some  new  acknowl- 
edgment or  promise  in  writing,  when  the  six  years  may  be 
computed  from  the  new  engagement.  No  such  new  promise  or 
acknowledgment  was  entered  into  here,  and  I  am  at  a  loss  to 
see  how  the  agreement  of  the  plaintiff,  not  to  molest  the  de- 
fendant for  two  years,  can  be  regarded  as  operating  as  an  estop- 
pel in  pais  upon  the  ground  that  he  acted  upon  it  to  the  depri- 


384:  ABBOTTS'  PKACTICE  REPORTS. 

The  Park  Bank  a.  Tilton. 

vation  of  his  remedy,  when  he  had  seven  months  after  that  time 
expired  within  which  he  could  have  commenced  his  action. 
Unless  there  is  a  new  promise,  the  statute  cannot  be  extended 
beyond  the  period  limited,  except  in  the  cases  for  which  special 
provision  is  made.  This  is  not  one  of  them.  The  effect  of  the 
judgment  is  to  declare  that  if  the  creditor  agrees  for  a  specified 
time  not  to  sue  the  debtor,  that  time  shall  not  be  taken  as 
any  part  of  the  six  years.  This  is  extending  the  statute  by 
reason  of  the  creditor's  disability  to  sue  during  the  specified 
period,  without  any  authority  or  warrant  for  so  doing.  It  is  not 
interpreting  the  statute,  but  adding  something  to  it.  It  is  de- 
claring that  a  disability — not  among  those  which  the  statute 
enumerates — shall,  during  its  continuance,  suspend  the  running 
of  the  six  years.  This  a  court  has  no  power  to  do.  The  law,  in 
effect,  declares  that  where  there  is  no  acknowledgment  or 
promise  in  writing,  signed  by  the  debtor,  which  may  be  taken 
as  evidence  of  a  new  or  continuing  contract,  the  action  shall  be 
brought  within  six  years  from  the  time  when  the  cause  of  action 
accrued,  unless  in  the  case  of  certain  disabilities,  which  are 
specified,  and  to  this  nothing  can  be  added. 
The  judgment  should  be  reversed. 

Judgment  affirmed. 
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Supreme  Cowrt,  First  District;  General  Term,  Feb.,  1863. 

PLEADING. — NECESSITY  FOB  PROVING  CORPORATE  EXISTENCE. — 
HARMLESS  EXCLUSION  OF  COMPETENT  TESTIMONY. 

To  require  a  domestic  corporation  plaintiff  to  prove  its  corporate  organization, 
the  defendant  must  specially  plead  the  non-existence  of  such  corporation,  as  re- 
quired by  2  Rev.  Stat.,  458,  §  3. 

A  new  trial  will  not  be  granted  on  account  of  testimony  erroneously  excluded, 
where  conclusive  evidence  upon  the  same  point  was  admitted  at  another  stage 
of  the  trial,  and  it  appears  that  the  moving  party  is  not  injured  by  such  exclu- 
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Appeal  from  a  judgment. 

Tliis  action  was  brought  by  the  Park  Bank  against  David 
Tilton  as  maker,  and' William  E.  Booraem  as  indorser,  of  a 
promissory  note  for  $1,000.  The  complaint  set  forth  the  plain- 
tiff's incorporation,  and  the  making,  indorsement,  and  dishonor 
of  the  note.  The  answer  of  the  defendant  Tilton  denied  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  whether  or 
not  the  plaintiffs  were,  at  the  several  times  mentioned  in  said 
complaint,  or  now  are,  or  ever  were,  a  banking  association, 
duly  or  otherwise  incorporated  under  or  by  virtue  of  the  laws 
of  the  State  of  New  York  or  otherwise ;  or  as  to  whether  or  not 
they  carry  on  the  business  of  banking  in  the  city  of  New  York, 
or  elsewhere.  The  answer  also  denied  that  the  plaintiff  was 
the  lawful  owner  or  holder  of  the  note ;  averred  that  the  note 
was  owned  at  its  maturity  by  the  Artisans'  Bank,  and  that 
while  so  held  by  the  Artisans'  Bank,  the  defendant  Booraem 
paid  $500  on  account  of  the  note;  and  that  the  note  was 
now  held  and  owned  by  Booraem,  and  was  prosecuted  for  his 
benefit. 

The  case  was  tried  at  circuit,  before  Mr.  Justice  Grover, 
without  a  jury.  The  plaintiffs  proved  the  consideration  of  the 
note  by  the  defendant  Booraem.  To  prove  the  incorporation 
of  the  bank,  they  offered  to  read  in  evidence  a  writing  purport- 
ing to  be  a  certified  copy  of  the  articles  of  association  or  char- 
ter, to  which  the  defendant  Tilton  duly  objected,  but  his  objec- 
tion was  overruled  and  he  excepted. 

The  defendant,  in  cross-examining  Booraem,  one  of  plaintiff's 
witnesses,  asked  the  following  question  : 

"  Is  there  any  memorandum  check  now  held  by  the  plaintiffs, 
given  by  you  to  them  for  the  bank  to  hold  as  a  payment  of  this 
note  2" 

This  question  was  objected  to  by  the  plaintiffs,  the  objection 
sustained,  and  the  question  excluded ;  and  the  defendant  ex- 
cepted. 

The  plaintiffs  further  called  Frederick  Perry,  who  said  :  "  I 
am  discount  clerk  for  the  plaintiff.  I  know  this  note ;  this  note 
the  plaintiff  received  in  the  month  of  September,  1860,  from  the 
Artisans'  Bank,  and  before  its  maturity.  The  plaintiff  is  the 
owner  and  holder  of  this  note.  It  has  not  been  paid  in  whole 
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or  in  part,  but  is  wholly  due  and  owing  to  the  plaintiff.     I  htive 
a  personal  knowledge  of  this  transaction." 

Plaintiffs  obtained  judgment  against  Tilton  for  $1121.91,  from 
which  the  defendant  appealed. 

Itichard  M.  Harrington,  for  the  appellant. — I.  The  court 
erred  in  admitting  the  copy  of  the  certificate  of  the  incorpora- 
tion. 1.  The  bank  was  not  legally  put  into  operation  until  the 
requirements  of  the  statute  had  been  complied  with.  The  com- 
missioner before  whom  the  acknowledgment  was  made  was  one 
of  the  stock  subscribers,  and  he  afterwards  took  the  proof,  or 
acknowledgment,  of  the  existence  of  the  paper.  2.  The  com- 
missioner could  not  certify  to  his  own  act.  The  taking  of  the 
proof  is  an  official  act,  and  can  only  be  done  by  an  officer 
clothed  with  official  authority ;  his  act  is  official.  (Bacon's 
Ab.,  tit.  Officer  &  Officers  (a) ;  5  Mod.,  431 ;  2  Coke  Inst.,  32 ; 
Goodhue  a.  Berrien,  2  Sandf.  Ck.,  630 ;  Brannan  a.  Whitney, 
7  Shep.,  413.)  3.  There  was  no  proof  offered  as  to  the  making 
of  the  affidavit  required  by  1  Rev.  Stat.,  2  ed.,  596,  §§  29-31 ; 
and  see  3  ed.,  728,  §  40. 

II.  The  court  erred  in  excluding  the  evidence  offered  to  show 
that  the  defendant  Booraem  had  paid  the  plaintiffs,  and  that  he 
was  the  real  party  in  interest,  and  also  that  this  suit  was  pros- 
ecuted for  his  benefit;  and  that  the  plaintiffs  were  not  the 
lawful  or  real  owners  or  holders  of  the  note. 

John  Townsend,  Jr.,  for  the  respondents. — I.  The  incorpora- 
tion of  plaintiff  was  not  put  at  issue  by  the  answer.  (2  Rev. 
Stat.,  458,  §  3 ;  Bank  of  Genesee  a.  Patchin  Bank,  13  N.  Y., 
309  )  1.  But  the  incorporation  was  sufficiently  proven  dn  the 
trial.  (2  Reo.  Stat,,  5  ed.,  559,  §  189 ;  Schenectady  &  S.  Plank- 
road  a.  Thatcher,  11  N.  Y.,  102.)  2.  The  fact  that  the  execu- 
tion of  the  certificate  was  proved  by  the  subscribing  witness 
before  a  commissioner  of  deeds,  who  was  a  subscriber  to  the 
extent  of  ten  shares,  would,  at  the  most,  only  vitiate  said  sub- 
scription of  ten  shares.  And  the  number  of  shares  provided 
by  the  certificate,  viz.,  20,000  shares,  were  subscribed  without 
said  ten  shares  of  the  commissioner. 

II.  But  if  any  errors  had  occurred  in 'the  certificate,  or  other 
preliminaries  to  the  creation  of  the  corporation,  the  defendant 
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in  this  action  could  not  avail  himself  of  them,  even  if  he  had 
affirmatively  pleaded  said  defects.  The  State  only  (and  in  a 
different  proceeding)  can  take  advantage  thereof.  (McFarlan 
a.  Triton  Ins.  Co.,  4  Den.,  392.  Opinion  of  Mr.  Justice  Ingra- 
hara,  in  People  a.  Lane,  Supreme  Court,  February  Term, 
1860.) 

III.  The  form  and  manner  of  acknowledgment  is  for  the  re- 
cording officer  to  pass  upon.  If  the  proper  officer  (provided  by 
the  statute)  admits  an  instrument  to  record,  it  becomes  a  valid 
record,  and  as  such  is  notice  to  the  world  of  its  nature,  purport, 
and  effect.  Whether  commissioner's  certificate  of  acknowledg- 
ment or  proof  is  properly  made  or  not,  if  the  instrument  is  duly 
executed,  it  is  binding  on  all  the  parties  to  it,  and  valid  for  all 
purposes. 

IY.  The  question  to  Booraem  excluded  was  a  repetition,  and 
had  been  fully  answered  before  by  the  same  witness.  Besides, 
the  witness  Perry,  in  his  testimony,  says,  "it"  (the  note  in  suit) 
"  has  not  been  paid  in  whole  or  in  part."  This,  together  with 
the  testimony  of  the  witness  Booraem,  shows  that  the  defendant 
was  not  injured  by  the  exclusion  of  the  question  ;  and  in  such 
case,  even  if  the  ruling  was  technically  irregular,  the  court  will 
not  grant  a  new  trial.  (See  Munroe  a.  Potter,  22  How.  Pr., 
49.)  It  was,  obviously,  excluded  because  it  was  a  captious 
repetition  of  a  question  already  put  and  answered,  and  on  a 
subject  already  exhausted. 

BY  THE  COUKT.* — CLERKE,  J. — I.  The  defendant  has  not  plead- 
ed in  such  a  manner  as  to  oblige  the  plaintiff  to  prove  its  cor- 
porate efdstence.  A  general  denial  is  not  sufficient ;  the  non- 
existence  of  the  corporation  must  be  expressly  pleaded.  (Bank 
of  Genesee  a.  Patchin  Bank,  13  N.  Y.,  313.)  It  is,  therefore, 
of  no  consequence  whether  the  court  erred  or  not  in  admitting 
the  certificate  of  the  incorporation  of  the  bank,  under  the  objec- 
tion that  the  certificate  was  insufficient. 

II.  Although,  strictly  speaking,  the  question  excluded  may 
not  be  improper,  on  the  cross-examination,  yet  as  evidence  was 
previously  given  by  the  witness  which  was  a  substantial  answer 
to  the  question,  and  as  the  testimony  of  Perry  shows  that  the 

*  Present,  SUTUERLAXD,  P.  J.,  IXGUAHAM  and  CLKBKB,  JJ. 
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defendant  could  not  have  been  injured  by  the  exclusion,  the 
alleged  error  is  not  sufficiently  serious  to  authorize  a  new  trial. 
Judgment  should  be  affirmed  with  costs. 

SUTHERLAND,  P.  J. — I  concur  in  the   conclusion   to  which 
Judge  Clerke  has  arrived. 


RIGGS  a.  WHITNEY. 
New  York  Common  Pleas ;  General  Term,  Ap?*il}  1860. 

LANDLORD    AND   TENANT. — PROCEEDINGS   AGAINST   RECEIVER. — 
PETITION. — LEAVE  OF  COURT. — CONTEMPT. 

The  rents  which  come  from  the  under-tenants  of  a  judgment-debtor  into  the 
hands  of  a  receiver,  are  not  subject  to  distribution  among  the  creditors  until 
the  claim  of  the  original  landlord  for  rent  has  been  extinguished. 

Where  property  in  the  possession  of  a  receiver  is  claimed  by  a  third  person,  the 
proper  course  for  the  latter  is,  to  apply  to  the  court  which  appointed  the  re- 
ceiver for  an  order  to  pay  or  deliver  it  over  to  the  party  to  whom  it  rightfully 
belongs. 

To  attempt,  by  suit  or  otherwise,  to  deprive  an  officer  of  the  court  of  property  in 
his  possession  by  virtue  of  his  office, — e.  g.,  in  the  case  of  a  receiver, — is  a  wilful 
contempt,  and  the  subject  of  punishment  by  attachment. 

Appeal  from  an  order. 

Judgment  was  recovered  in  favor  of  James  O.  Riggs  against 
Daniel  W.  Whitney,  in  this  action.  Subsequently,  John  J. 
Tyler  was  appointed  receiver  of  the  judgment-debtor,  in  supple- 
mentary proceedings  in  this  court,  in  December,  1857.  Tyler 
was  afterwards  appointed  receiver,  in  certain  actions,  in  the  Su- 
perior court.  One  William  Topham  had  rented  to  Whitney 
premises  in  College  Place,  New  York  city,  for  eight  years  and 
two  months,  from  March  1st,  1851,  at  a  rent  of  $900.  Whitney 
underlet,  at  the  rent  of  $1 ,300.  The  lease  in  question  was  claimed 
by  one  Willis.*  The  receiver  received  several  quarters'  rent 

*  See  Tyler  a.  Whitney  (12  Ante,  465) ;  Tyler  a.  Willis  (13  lb.,  369). 
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under  the  lease  by  Topham  to  Whitney,  and  had  on  hand  some 
$250  collected  from  the  under-tenant  in  advance,  but  allowed  a 
quarter's  rent,  under  the  original  lease,  to  be  unpaid.  The  heirs 
of  Topham  applied,  by  petition,  for  an  order  that  the  receiver 
pay  them  the  quarter's  rent.  An  order  was  made  that  the  re- 
ceiver pay  over  as  asked.  The  receiver  appealed. 

Warren  G.  Brown,  for  the  appellant. — I.  The  petitioners 
have  no  lien  on  the  rent.  They  have  only  the  personal  cove- 
nant of  Whitney  to  pay,  and  a  remedy  against  Willis,  as  as- 
signee of  Whitney.  If  they  had  not  chosen  to  rely  on  Whit- 
ney's covenant,  they  should  have  made  the  rent  payable  in  ad- 
vance, or  exacted  security.  (Ho well  a.  Ripley,  10  Paige,  43.) 

II.  Judgment  should  be  first  got  by  petitioner,  against  Whit- 
ney.    There  may  be  some  just  defence  to  the  rent. 

III.  The  receiver  has  only  $250  in  his  hands,  and  has  paid 
neither  costs  nor  counsel-fees.    It  would  be  inequitable  to  leave  -,. 
him  to  the  contingencies  of  a  long  litigation,  and  nothing  to  pay 
expenses  with. 

IV.  The  major  part  of  the  judgment-creditors  have  got  the 
orders  to  appoint  the  receiver  in  the  Superior  Court. 

William  C.  Russell,  for  the  respondents. — I.  The  application 
is  to  the  court  for  an  order  to  one  of  its  own  officers,  who  has, 
'under  its  appointment,  received  money  of  the  applicant.  The 
court's  jurisdiction  is  unquestionable. 

II.  The  receiver's  right  to  receive  rent  of  the  premises  ex- 
isted only  under  petitioners'  ancestors'  lease,  which  reserved  the 
rent  they  claim. 

III.  The  landlord's  claim  for  rent  is  preferable  to  the  cred- 
itor's, because  upon  the  performance  of  the  lessee's  covenant  to 
pay  rent  depends  the  receipt  of  the  fund  which  the  creditor 
looks  to  for  his  payment. 

BY  THE  COURT.* — HILTON,  J. — It  appears  that  the  petitioners, 
who  are  not  parties  to  this  suit,  are  the  owners  of  certain  prem- 
ises in  College  Place,  leased  to  the  defendant  at  $900,  and  by 
him  underlet  to  other  parties  at  a  rent  of  $1,300  per  annum. 

*  Present,  DALY,  F.  J.,  BRADT  and  HIITOX,  JJ. 
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Upon  supplementary  proceedings  against  the  defendant  in 
this  cause,  John  J.  Tyler  was  appointed  receiver  of  his  property, 
and  as  such  there  has  come  into  his  hands,  from  the  rent  of  such 
premises,  $250.  The  petitioners  ask  that  he  be  required  to  pay 
thereout  the  quarter's  rent  due  them  on  May  1st,  1859,  amount- 
ing to  $225.  The  application  is  resisted,  upon  the  ground  that 
the  petitioners  should  be  left  to  their  remedy  by  action  against 
the  defendant ;  and,  also,  that  the  moneys  are  needed  by  the  re- 
ceiver in  the  prosecution  of  certain  legal  proceedings  instituted 
by  him  for  the  benefit  of  creditors,  who  it  is  claimed  have  a 
right  to  the  fund  equal  to  that  of  the  petitioners. 

I  think  neither  of  these  reasons  should  be  allowed  to  prevail  in 
a  court  of  equity.  The  rents  which  come  to  the  hands  of  a 
receiver,  from  under-tenants  of  a  judgment-debtor,  should  not 
be  considered  as  subject  to  distribution  among  creditors,  until 
the  claim  of  the  original  landlord  for  rent  has  been  extinguished. 
The  superior  equity  of  the  landlord,  in  such  a  case,  is  so  obvious, 
that  it  ought  not  to  be  deemed  open  for  discussion  ;  especially 
where,  by  the  original  letting,  the  right  of  the  receiver  to  con- 
tinue in  the  receipt  of  rent  from  the  under-tenants,  must  neces- 
sarily depend  upon  his  performance  of  the  lessee's  covenant  to 
pay  the  rent  reserved  to  the  landlord. 

Nor  is  the  form  of  the  present  application  open  to  any  objec- 
tion; but,  on  the  contrary,  it  has  long  ago  received  judicial 
sanction.  (Dixon  a.  Smith,  I  Swan.,  457 ;  1  Dan.  Ch.  Pr.,  644 ; 
Noe  a.  Gibson,  7  Paige,  513.)  Where  property  in  the  posses- 
sion of  a  receiver  is  claimed  by  a  third  person,  the  proper  course 
is  to  apply  to  the  court  from  whom  he  derives  his  appointment, 
by  petition,  for  an  order  that  he  pay  or  deliver  it  over  to  the 
party  to  whom  it  rightfully  belongs ;  and  to  attempt  to  deprive 
an  officer  of  the  court  of  property  in  his  possession,  by  suit  or 
other  adverse  proceeding,  without  first  obtaining  leave  of  the 
court,  would  be  regarded  as  a  wilful  contempt,  for  which  the 
party  instituting  the  proceeding  would  subject  himself  to  pun- 
ishment by  attachment.  (Angell  a.  Smith,  9  Vesey,  335 ;  1  Barb. 
Ch.,  72;  Pelham  a.  Harley,  3  Swan.,  291,  note.) 

Order  of  special  term  affirmed,  with  $10  costs,  to  be  paid  out 
of  the  fund  in  the  receiver's  hands. 


NEW  YOKE.  391 


Skinner  a.  Stuart. 


SKINNER  a.  STUART. 
Supreme  Court,  First  District;  General  Term,  Feb.,  1863. 

ACTION  BY  CREDITOR  TO  ENFORCE  THE  LIEN  OF  AN  ATTACHMENT 
AND  EXECUTION. — REMEDIES  IN  FAVOR  OF  ATTACHING  CRED- 
ITOR.— SETTLEMENT  OF  PRIORITIES. — ACTION  BY  PLAINTIFF  IN 
SHERIFF'S  NAME. 

A  plaintiff  is  not  entitled  to  maintain  an  action  in  his  own  name  to  enforce  the 

lien  of  an  attachment  issued  in  his  favor,  as  a  provisional  remedy,  without  a 

strict  compliance  with  the  provisions  of  section  238  of  the  Code,  which  requires 

him  to  give  an  undertaking  to  the  sheriff. 
The  remedies  afforded  by  the  chapter  of  the  Code  relating  to  attachment  (§§  227, 

243),  are  the  only  remedies  known  to  our  law  in  such  cases. 
On  complying  with  the  provisions  of  §  238,  the  plaintiff,  having  an  attachment, 

may  prosecute  the  actions  therein  authorized,  either  in  his  own  name  or  that  of 

the  sheriff. 
A  creditor  cannot  maintain  an  action  in  aid  of  his  execution  without  showing 

fraud,  collusion,  or  combination,  obstructing  the  ordinary  processes  of  the  law. 

Mere  questions  as  to  priority  of  lien  between  himself  and  other  creditors,  will 

not  suffice. 

Appeal  from  an  order  overruling  demurrer. 

This  action  was  brought  by  Francis  Skinner,  Henry  H.  Hor- 
ton,  Edmund  F.  Cutler,  Josiah  Bardwell,  and  William  P.  Brent- 
well,  against  George  H.  Stuart,  and  twenty-four  others,  to  aid 
the  levying  of  an  attachment,  issued  as  a  provisional  rem- 
edy in  favor  of  the  plaintiffs,  in  an  action  against  Joseph  W. 
Shepherd  and  William  R.  Moore ;  and,  also,  to  determine  the 
priority  among  certain  of  the  defendants,  who  were  creditors  of 
Shepherd  and  Moore.  The  complaint  is  stated  at  length,  13 
Ante,  442,  where  the  decision  sustaining  the  action  is  reported. 

The  complaint  set  forth,  among  other  things,  that  plaintiffs,  and 
all  the  defendants,  except  G.  H.  Stuart  &  Co.,  and  S.  B.  Chitten- 
den,  were  attaching  creditol-s  of  the  firm  of  Shepherd  <fe 
Moore,  non-resident  debtors ;  that  the  attachments  were  all  in 
the  hands  of  the  sheriff  of  this  city  and  county,  at  the  time  of 
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the  commencement  of  this  action,  and  still  remained  there; 
that  the  defendants,  G.  H.  Stuart  &  Co.,  had  in  their  posses- 
sion large  amounts  of  money  and  property  levied  upon  by 
such  attachments,  but  refused  to  deliver  the  same  to  the  sheriff 
under  the  attachments ;  that  the  defendant  Ohittenden  became 
the  assignee,  or  purchaser,  of  all  the  interests  of  Shepherd  & 
Moore  in  said  money  and  property,  subsequent  to  such  attach- 
ments ;  that  the  defendants  Peet,  Hughes  &  Peet,  issued  the 
first  attachment,  but — as  against  the  other  attaching  defendants 
and  plaintiffs — were  not  entitled  to  claim  priority,  as  their  ac- 
tion was  commenced  before  their  cause  of  action  matured.  The 
defendants,  Stuart  &  Co.,  Linder  &  Kinsley,  and  Butterfield  & 
Jacobus,  demurred,  separately,  but  all  specified  the  same 
grounds  of  demurrer,  which  were  a  copy  of  the  grounds  of  de- 
murrer named  in  section  144  of  the  Code.  The  defendant 
Jewett,  after  the  general  demurrer,  said,  specially :  1.  That  the 
cause  of  action  is  vested  in  the  sheriff,  in  whose  name  the  action 
should  have  been  brought.  2.  That  Shepherd  &  Moore  and  the 
sheriff  should  have  been  made  parties  defendant,  and  that  there 
is  otherwise  a  defect  of  parties  defendant.  3.  That  the  sheriff 
should  have  been  made  plaintiff;  and  if  not,  then  the  defendants 
other  than  Stuart  &  Co.,  Chittenden,  and  Peet,  Hughes  &  Peet, 
ought  to  have  been  made  plaintiffs,  unless  they  refused  to  join  ; 
and  that  there  is  otherwise  a  defect  of  parties  plaintiff.  4. 
That  there  is  an  improper  uniting  of  causes  of  action  in  re- 
spect of  the  cause  of  action  against  Peets  and  Hughes,  not  be- 
ing properly  connected  with  that  against  Stuart  &  Co.  The 
defendants  Peets  and  Hnghes  stated :  1.  That  several  causes  of 
action  have  beo.n  improperly  joined.  2.  That  there  is  no  cause 
of  action.  3.  That  the  sheriff  ought  to  be  made  defendant. 
The  defendants  Burnham,  Plumb,  and  Atwater  did  not  appear. 
The  other  defendants  did  not  answer. 

The  demurrer  was  overruled  by  Mr.  Justice  Allen,  and  the 
three  sets  of  defendants,  whose  demurrers  are  stated  above,  ap- 
pealed. 

Andrew  Boardman,  for  the  appellants,  Stuart  &  Co. — I. 
The  complaint  does  not  state  faots  sufficient  to  constitute  any 
cause  of  action  against  the  defendants,  G.  II.  Stuart  &  Co.  1. 
The  only  allegation  in  the  complaint,  upon  which  any  relief 
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against  Stuart  &  Co.  could  be  based,  is,  that  when  the  sheriff 
demanded  of  them  that  they  should  deliver  to  him  the  property 
levied  upon,  they  refused  to  comply  with  said  demand,  or  to 
pay  or  deliver  over  said  property,  "or  properly  to  account 
therefore,  as  required  by  law."  2.  There  is  no  allegation  that 
since  the  recovery  of  judgment,  or  the  issuing  of  execution, 
any  demand  has  been  made  by  the  sheriff  upon  Stuart  &  Co. 
for  the  delivery  of  the  property,  or  that  they  have  been  informed 
of  the  recovery  of  judgment,  or  the  issuing  of  execution.  3.  It 
is  not  averred  that  Stuart  &  Co.  have  interposed  any  claim  to 
any  portion  of  the  property,  or  that  they  have  done  any  act  to 
prevent  the  sheriff  from  taking  manual  possession  of  the  prop, 
erty.  It  is  averred  that  the  property  levied  upon  consists,  in 
part,  at  least,  of  tangible  articles  which  the  sheriff  might  seize. 
4.  The  allegation  that  Stuart  &  Co.  refused  properly  to  account 
for  the  property  levied  upon,  as  required  by  law,  is  not  an 
averment  that  they  have  refused  or  omitted,  upon  the  proper 
request,  to  furnish  the  sheriff  with  the  certificate  in  reference 
to  the  property  of  the  debtors  in  the  attachment,  required  by 
section  236  of  the  Code.  Such  certificate  is  not  an  "  account- 
ing for  property."  5.  The  only  question,  therefore,  presented  by 
the  pleading,  on  the  question  of  "  contumacy,"  is,  whether  a 
party,  on  whom  an  attachment  against  a  non-resident  debtor  is 
sought  to  be  served  by  the  sheriff,  may,  when  applied  to  for 
the  property,  after  having  given  the  proper  certificate  under 
the  statute,  Omit  to  do  any  affirmative  act  to  assist  the  sheriff  in 
taking  possession  of  the  property  attached,  and  leave  the  sheriff 
to  seize  such  property,  and  reduce  it  into  his  own  possession,  at 
his  own  risk.  It  is  submitted  that  the  only  affirmative  act  re- 
quired of  the  custodian  of  such  property,  when  attached,  is, 
that  he  shall  give  the  certificate  specified  in  section  23C  of  the 
Code;  and  ther  possession  is  to  be  obtained  by  the  affirmative 
act  of  the  sheriff.  (See  Code,  §§  232-236  ;  also,  2  JRrv.  Slat.,  4, 
§§  7,  8;  as  amended,  Laws  of  1840,  §  9;  /&.,  81,  §§  34,  (36.) 
Q.  If  it  can  be  considered  as  containing  an  allegation  that  Stuart 
&  Co.  refused  to  furnish  the  certificate  required  by  section  236, 
even  that  is  no  ground  for  maintaining  the  present  action  against 
them ;  for  the  same  section  has  provided  the  means  for  com- 
pelling the  delivery  of  the  certificate,  or  the  examination,  under 
oath,  concerning  the  same,  as  a  substitute  therefor. 
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II.  Even  if  the  complaint  alleged  a  demand  by  the  sheriff 
of  Stuart  &  Co.,  after  judgment  and  execution,  and  a  similar 
omission  and  neglect  to  deliver  over  the  property,  still  there 
would  be  no  cause  of  action  against  Stuart  &  Co.     For  while 
the  bailee,  or  factor,  holding  the  property  of  the  non-resident 
principal,  will  not  be  warranted  in  resisting  the  sheriff,  in  such 
case,  he  is  not,  by  law,  required  to   assist  in  subjecting   the 
property  of  his  principal  to  such  a  lien. 

III.  This  action  cannot  be  maintained  by  the  present  plain- 
tiffs.    Speedy  and  complete  remedies  have  been  provided  in 
favor  of  the  sheriff,  to  enable  him  to  possess  himself  of  the 
tangible  property,  and  reduce  to  his  control  the  credit,  shares  of 
stocks,  &c.,  of  the  debtors,  in  the  attachment  and  execution. 
(See  Code,  §§  232,  236,  237 ;  2  Rev.  Stat.,  4,  §§  7,  8.)     Such  pro- 
ceedings of  the  sheriff  may  be  summary  and  inexpensive,  or 
they  may  be  active,  when  that  course  shall  be  requisite.     With 
such  remedies  provided  in  favor  of  the  sheriff,  the  court  will 
interfere  only  when  necessary  to  prevent  a  failure  of  justice. 

IY.  No  court  of  equity  has  ever  assumed  to  act  in  aid  of  a 
court  of  law,  to  remove  obstacles  to  the  execution  of  its  pro- 
cess, where  the  act  complained  of  was  a  mere  omission  of  the 
party  proceeded  against,  to  assist  the  sheriff  in.  enforcing  his 
process. 

V.  Peet,  Hughes  &  Peet  cannot  be  required,  in  this  suit,  to 
re-establish  the  validity  of  their  debts  and  attachment.     They 
are  proceeding  to  do  that  in  the  suit  against  Shepherd  &  Moore. 
Judgment  in  that  suit,  will  be  conclusive  in  all  suits  and  pro- 
ceedings.    Shepherd  &  Moore  are  not  parties  to  this  suit. 

VI.  The  pretence  of  settling  priorities  among  the  attaching 
creditors,  will  not  warrant  the  court  in  assuming  jurisdiction. 
No  necessity  therefor  is  shown. 

VII.  There  is  a  defect  of  parties  plaintiff.  .  !.•  The  demurrer 
of  Stuart  &  Co.,  on  this  point,  is  sufficiently  definite.     (Durkee 
a.  Saratoga  &  Wash.  E.  R.  Co.,  4  How.  Pr.,  226 ;  Hyde  a. 
Conrad,  5  11.,  112 ;  Anibal  a.  Hunter,  6  11.,  255 ;  Getty  a. 
Hudson  River  R.  R.  Co.,  8  lb.,  177-182 ;  Johnson  a.  Wetmore, 
12  Barb.,  433 ;  Haire  a.  Baker,  5  N.  T.,  357 ;  Forrest  a.  May- 
or, &c.,  of  N.  Y.,  13  Abbotts'  Pr.,  350;  Abbotts'  PL,  449-453.) 
2.  The  action,  if  it  can  be  maintained  at  all,  can  be  maintained 
only  by  the  sheriff.     He  is,  within  the  meaning  of  the  law,  the 
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true  party  in  interest.  (Code,  §§  231,  232, 237, 238 ;  2  Rev.  Stat., 
3,  §§  7,  8 ;  amended,  Laws  of  1840,  ch.  354,  §  1.)  3.  The  other 
attaching  creditors  should  be  joined  as  plaintiffs,  or  the  proper 
excuse  for  not  joining  them  should  be  given.  (Code,  §§  1 1 7, 1 19  ; 
Habicht  a.  Pemberton,  4  Sandf.,  657 ;  Bishop  a.  Edmiston,  13 
AVbottf  Fr.,  346.) 

VIII.  There  is  a  defect  of  parties  defendants.  1.  The  action 
should  be  only  against  Stuart  &  Co.  2.  If  the  debt  of  Peet, 
Hughes  &  Peet  is  to  be  litigated  in  any  manner  in  this  action, 
then  Shepherd  &  Moore  must  be  made  parties  thereto. 

Anthony  R.  Dyett,  for  the  appellants,  Jewett  and  others. — 
I.  The  complaint  contains  no  cause  of  action  against  the  defend- 
ant Jewett.  1.  There  is  no  question  as  to  his  debt,  his  attach- 
ment, or  its  priority.  2.  As  far  as  any  cause  of  action  exists  in 
anybody  against  Stuart  &  Co.,  it  is  not  in  the  plaintiff,  but  in 
the  sheriff.  (Code,  §§  234-238.)  The  latter  section  authorizes 
the  plaintiff  to  prosecute  the  action,  not  in  his  own  name,  but 
in  the  sheriff's — i.  e.,  to  prosecute  the  action  which  the  sheriff 
brings ;  else  why  indemnify  the  sheriff  against  costs  ?  As  far 
as  the  property  consisted  of  chattels,  for  which  trover  might  be 
brought,  the  sheriff*  might  maintain  trover  or  trespass  at  com- 
mon law,  as  well  as  by  the  terms  of  the  Code.  (Code,  §  227, 
eubd.  4 ;  Crocker  on  Sheriffs,  §§  807,  809,  and  cases  there  cited.) 
3.  No  relief  is  asked  against  Jewett.  5.  The  plaintiffs,  subse- 
quent attaching  creditors  to  him,  assume  control  of  the  adjust- 
ment of  the  indebtedness  of  Stuart  &  Co.,  and  of  the  recovery 
of  the  property  from  them.  This  duty  the  law  places  with  its 
sworn  officer,  the  sheriff,  with  liberty  to  the  creditor  to  protect 
his  rights  by  prosecuting  it.  As  it  now  stands,  Jewett  and  the 
other  prior  attaching  creditors,  must  let  these  plaintiffs  have 
control  of  the  prosecution  of  the  claims  against  Stuart  &  Co., 
without  either  voices  or  action  in  the  matter,  and  no  opportu- 
nity to  appeal,  if  on  the  trial  Stuart  &  Co.  obtain,  no  matter  how 
erroneous,  a  judgment,  if  these  plaintiffs  neglect  or  refuse  to 
appeal.  And  yet  these  defendants,  if  the  action  is  properly 
brought,  are  bound  by  the  judgment.  If  this  complaint  had 
been  tiled  by  the  plaintiffs,  on  behalf  of  themselves  and  all 
others  who  might  join  ;  or  if  the  attaching  creditors  were  made 
defendants,  after  a  refusal  to  join  as  plaintiffs,  although  it  would 
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not  obviate  the  objection  that  the  sheriff  should  bring  it,  the 
difficulties  and  injustice  suggested  would  not  exist,  and  the  com- 
plaint would  be  less  objectionable.  (3  Paige,  320  ;  1  lb.,  637.) 

II.  If  this  action  can  be  maintained,  certainly  Shepherd  & 
Moore,  the  judgment-debtors,  ought  to  be  parties.     They  have 
a  right  to  be  heard  as  to  the  cause  of  action  against  Peet, 
Hughes  &  Peet.    The  sheriff  should  also  be  a  party,  either  as 
plaintiff  alone,  as  already  shown ;  or  if  not,  then  all  the  cred- 
itors should  have  been  joined,  or  the  action  have  been  brought 
on  behalf  of  all.     (I  Paige,  637 ;  3  Ib.,  320.) 

III.  Several  causes  of  action  are  improperly  united.     (Code, 
§  167.)     In  other  words,  the  complaint  is  multifarious. 

IV.  Justice  Allen  attempts  to  liken  this  case  to  the  case  of  a 
fraudulent  obstruction  to  an  execution,  and  bases  his  whole  de- 
cision on  such  a  fancied  resemblance.     But  this  case  has  no 
analogy  to  such  a  one.     1.  No  third  person  is  claiming  any 
adverse  fraudulent  title.     2.  In  the  case  of  fraudulent  obstruc- 
tions the  decree  simply  removes  them,  and  then  the  process  is 
executed  by  the  officer.     (I  Paige,  305-308;    6  Ib.,  275;    2 
Sandf.  Ch.,  510  ;  9  Wend.,  561.)     Here  the  court  is  asked,  in 
effect,  to  execute  the  process,  and  compel  Stuart  &  Co.  to  pay 
to  the  sheriff  (a  duty  which  the  law  imposes  on  the  latter).     No- 
body ever  heard  of  making  other  creditors  defendants  to  such 
a  bill.    (1  Paige,  637;  3  lb.,  320;  6  N:  T.,  236-252.)    3.  His 
Honor  was  right  in  saying  (supposing  this  action  maintainable 
at  all)  that  the   other  creditors  were   proper  (not   necessary) 
parties;  but  his  error  was  in  making  them  defendants,  instead  of 
commencing  the  action  in  behalf  of  plaintiffs,  and  other  cred- 
itors, who  might  join  in  making  them  defendants,  after  request 
to  join.    There  is  no  question  as  to  the  sheriff's  right  to  sue. 
(Code,  §  237.)     And  the  court  will  presume  the  sheriff  will  do 
his  duty.    (Dodge  a.  Porter,  13  Abbotts'  Pr.,  253.) 

Mitter,  Peet  &  Nichols,  for  the  appellants,  Peets  and  Hughes. 

George  W.  Parsons,  for  the  respondents. — I.  It  is  clear  that 
this  action  can  be  maintained  upon  the  general  principles  gov- 
erning and  applicable  to  equitable  actions.  The  opinion  of  the 
learned  judge,  at  special  term,  and  the  authorities  cited,  cover 
the  whole  ground. 
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II.  The  service  of  the  attachment  of  plaintiffs,  with  notice, 
upon  Stuart  &  Co.,  created  a  provisional  lien  in  plaintiff's  favor 
upon  the  property  named  in  the  complaint,  which  lien  was 
afterwards  perfected  absolutely  by  their  judgment  and  execution. 
(Code,  §§  234,  235 ;  Coddington  a.  Gilbert,  5  Duer.  72.)    The 
refusal  of  the  bailees  to  deliver  the  property  to  the  sheriff',  or 
to  render  a  statement  and   account  thereof,  prevented  that 
officer  from  enforcing  the  lien  and  plaintiffs'  rights  without  an 
action.     It  is  the  province  of  a  court  of  equity  to  aid  in  the 
removal  of  the  obstacles  to  the  execution  of  the  process  of  the 
courts  of  law.     This  could  not  be  properly  done  without  bring- 
ing before  the  court  all  the  parties  interested  in  the  subject 
matter,  namely,  the  property. 

III.  So  far  as  the  defendants  Stuart  &  Co.  are  concerned,  the 
Code  furnishes  sufficient  authority  for  the  plaintiffs'  bringing 
this  action,  instead  of  the  sheriff.     (Code,  §§  237,  238.) 

TV.  The  general  objections  as  to  defect  of  parties,  cannot  be 
considered,  as  such  objections  must  state  the  defects  specifically. 
(Getty  a.  Hudson  K.  R.  Co.,  8  How.  Pr.,  177;  Mitchell  a. 
Lenox,  2  Paige,  280 ;  Robinson  a.  Smith,  3  Jb.,  222 ;  Dias  a. 
Bonchaud,  10  16.,  445.) 

V.  The  sheriff  is  not  a  necessary  party  plaintiff  or  defendant. 
1.  Not  plaintiff,  as  appears  by  §§  237,  238,  of  the  Code.     2.  Not 
defendant,  as  he  has  no  interest  adverse  to  the  plaintiff,  and  is 
not  a  necessary  party  to  a  complete  determination  or  settlement 
of  the  questions  involved.     (Code,  §  118.)     3.  No  title  or  pos- 
session in  the  property  had  ever  been  acquired  by,  or  was 
vested  in,  the  sheriff.     He  had,  by  his  official  act  in  the  service 
of  process,  created  a  lien  in  favor  of  plaintiffs ;  and  if  the  sheriff 
could  enforce  the  same  under  sections  232,  234,  236,  or  237,  of 
the  Code,  plaintiffs  could,  in  his  stead,  enforce  by  virtue  of 
section  238.     4.  If  the  Code  permits  such  an  action  to  be 
brought  by  plaintiff  instead  of  sheriff,  as  shown,  then,  of  course, 
the  plaintiff  represents  the  sheriff,  and  he  need  not  be  a  party 
defendant. 

VI.  Shepherd  &  Moore  could  not  properly  be  made  parties, 
as  their  interests  in  the  property  attached  were  assigned  and 
transferred  to  the  defendant  Chittenden,  and  the  attachment 
only  affected  that  property.     1.  So  far  as  plaintiffs  claim  is 
concerned,  the  only  interest  Shepherd  &  Moore  could  have, 
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viz.,  the  adjustment  of  the  claim,  was  disposed  of  by  the 
recovery  of  the  judgment  in  the  original  action.  2.  The  com- 
plaint does  not  seek  to  have  any  money  or  property  applied 
upon  the  other  claims  until  judgments  thereon  should  be  per- 
fected ;  and,  of  course,  Shepherd  &  Moore's  rights  will  be  ad- 
justed in  those  actions,  if  any  have  not  already  been  disposed 
of,  by  judgments. 

VII.  The  defendants,  other  than  Stuart  &  Co.,  Chittenden, 
Peet,  Hughes  &  Peet,  as  well  as  those  defendants,  are  properly 
made  defendants  instead  of  plaintiffs,  because  they  are  neces- 
sary parties  to  a  complete  determination  or  settlement  of  the 
questions  involved  in 'the  action.      (Code,  §   118.)     1.  They 
claimed  to  have  a  lien  upon  the  property  attached ;  but  they 
were  not  united  in  interest  with  plaintiffs.     They  are  not  joint 
contractors   or  owners   of  any  claims  or   rights.      2.  The  de- 
fendants could  have  no  right  to  unite  their  claims  with  ours 
without  our  permission,  and  embarrass  our  proceedings  with 
any  adjustments  or  questions  pertaining  particularly  to  their 
rights  or  claims.     3.  We  could  not  have  thjs  property  thus  in- 
cumbered  by  their  liens,  disposed  of  without  bringing  those 
parties  before  the  court.     (Bailey  a.  Inglee,  2  Paige,  278 ; 
Mitchell  a.  Lenox,  lb.,  280;  Whelan  a.  Whelan,  3  Cow.,  537; 
Champlin  a.  Champlin,  4  Edw.,  228.) 

VIII.  Improper  joinder  of  parties  is  not  a  defect  or  want  of 
parties  contemplated  by  the  Code,  and  does  not  furnish  ground 
of  demurrer.   (Gregory  a.  Oaksmith,  12  How.  Pr.,  134 ;  Brown- 
son  a.  Gifford,  8  lb.,  389 ;  Peabody  a.  Washington  County  Mu- 
tual Ins.  Co.,  20  Barb.,  339  ;  N.  Y.  &  New  Haven  R.  R.  Co.  a. 
Schnyler,  17  N.  Y.,  592 ;  S.  C.,  7  Abbotts'  Pr.,  41.)     If  there 
be  a  good  cause  of  action  stated  in  the  complaint,  upon  which 
a  judgment  may  be  rendered  in  favor  of  the  plaintiffs,  against 
any  of  the  defendants,  this  ground  of  demurrer  must  fail.    (Code, 
§  274 ;  Peabody  a.  Washington  County  Ins.  Co.,  20  Barb.,  339.) 

IX.  The  objection  that  several  causes  of  action  have  been 
improperly  united,  is  not  well  taken.     1.  There  is  but  one  cause 
of  action  stated,  i.  e.,  the  existence  of  liens  and  claims  for  the 
recovery  of  money  and  property,  admitted  by  Stuart  &  Co.'s 
demurrer  to  belong  to  the  parties  originally  proceeded  against 
by  the  attachments,  admitted  to  be  in  the  possession  of  Stuart 
&  Co.;  and  the  relief  sought  is  to  have  the  property  applied  on 
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account  of  the  various  liens,  as  the  court  shall  direct.  2.  This 
ground  of  demurrer  does  not  apply  to  an  equity  suit,  where 
various  facts  are  necessary  to  be  stated,  all  directly  or  indirectly 
affecting  the  action  and  the  parties,  and  all  of  which  must  be 
proved  to  enable  the  court  to  grant  the  relief  asked  for  in  the 
complaint.  3.  The  words  "  improperly  united,"  used  in  subd.  5 
of  §  144:  of  the  Code,  have  reference  to  the  character  or  classes 
of  actions,  as  specified  in  section  167.  (Robinson  a.  Judd,  9  How. 
Pr.,  378.)  4.  The  principles  which  dispose  of  this  objection,  as 
well  as  the  one  in  respect  to  misjoinder  of  parties,  are  discussed 
and  settled  in  the  case  of  Moore  a.  Weil  (33  Barb.,  30 ;  S.  C.,  11 
Abbotts'  Pr.,  421.) 

CLERKE,  J. — I.  At  common  law,  when  personal,  tangible  prop- 
erty was  levied  upon  under  an  execution,  it  forthwith  vested  in 
the  sheriff — the  plaintiff  in  the  execution  could  not  meddle  with 
it ;  if  it  was  converted  or  concealed  or  taken  away,  none  but 
the  sheriff  could  retake  it,  or  by  action  recover  it  or  the  value  of 
it.  The  property,  when  once  levied  upon,  was  in  the  custody 
of  the  law ;  and  its  minister,  the  sheriff,  was  bound  to  preserve 
it  against  all  the  world,  for  the  purpose  of  satisfying  the  judg- 
ment. To  him  alone  could  the  plaintiff  look  for  the  application 
of  the  property  to  this  purpose. 

The  law  now  allows  a  provisional  remedy,  in  certain  cases, 
to  secure  the  application  of  property  to  the  satisfaction  of  an 
alleged  debt,  immediately  after  the  commencement  of  an  action, 
and  of  course  before  the  claim  is  established.  By  this  provi- 
sional remedy,  a  warrant  of  attachment  is  issued :  if  the  prop- 
erty is  tangible  personal  property,  the  sheriff  shall  keep  it;  and 
all  debts,  credits,  and  effects  of  the  defendant,  he  shall  collect 
and  receive  into  his  possession.  He  may  take  such  legal  pro- 
ceedings, either  in  his  own  name  or  the  name  of  the  defendant, 
as  may  be  necessary  for  that  purpose.  (Code,  §  232.)  This  sec- 
tion certainly  does  not  authorize  the  plaintiff  in  the  action  in 
which  the  attachment  is  issued,  to  commence  an  action  to  take 
possession  of  the  tangible  property  levied  upon,  or  to  take  legal 
proceedings  to  collect,  or  receive  into  his  possession  debts, 
credits,  and  effects  of  the  defendant.  He  is  precisely  under  the 
same  disability  in  that  respect  in  which  a  plaintiff  in  an  execu- 
tion was  placed,  before  the  Legislature  gave  the  right  to  this 
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provisional  remedy.  He  can  no  more  meddle  with  or  claim 
possession  of  the  property  under  it,  than  he  could  at  any  time 
under  an  execution.  The  property  is,  in  the  same  manner,  in 
the  custody  of  the  law ;  and  he  can  only  look  to  the  sheriff, 
who  is  responsible  to  him  for  its  application  to  any  judgment 
which  he  may  recover.  The  only  provision  in  the  Code,  or  in 
any  statute,  which  admits  of  any  proceedings  directly  by  the 
plaintiff,  is  contained  in  section  238,  which  says  that  the  actions 
authorized  in  the  chapter  to  be  brought  by  the  sheriff,  may  be 
prosecuted  by  the  plaintiff  or  under  his  direction,  upon  the  de- 
livery by  him  to  the  sheriff  of  an  undertaking  executed  by  two 
sufficient  sureties,  &c.  So  that,  by  complying  with  the  condi- 
tions of  this  section,  the  plaintiff  may  undoubtedly  prosecute  in 
his  own  name  any  action  which  the  sheriff  could  have  prose- 
cuted ;  that  is,  if  there  are  debts,  credits,  and  effects,  he  may, 
in  his  own  name,  take  such  legal  proceedings  as  may  be  neces- 
sary to  collect  and  receive  them  into  his  possession.  If  it  is  a 
promissory  note  belonging  to  the  defendant,  he  may  sue  the 
parties  liable  on  the  note  in  his  own  name,  or  he  may  sue  any 
debtor  of  the  defendant,  or  any  persons,  who,  like  the  defendant 
Stuart  in  this  action,  have  moneys,  bills,  notes,  or  other  evidences 
of  debt  or  other  property  belonging  to  the  defendants  in  the 
attachment.  But,  certainly,  he  cannot  do  this  under  the  pro- 
visions of  the  Code  without  complying  with  the  conditions 
which  it  prescribes.  It  is  nowhere  alleged  in  the  complaint, 
that  he  has  executed  an  undertaking  to  the  sheriff,  and  as  he 
has  no  such  right  at  common  law,  he  must  strictly  comply  with 
the  terms  upon  which  the  statute  gives  him  this  new  right.  As 
I  have  already  shown,  he  has  no  more  right  at  common  law,  or 
by  any  previous  statute,  to  commence  such  a  suit,  than  he  had 
to  commence  a  suit  to  collect  and  receive  into  his  possession 
debts,  credits,  and  effects  of  the  defendant,  under  an  execution 
before  the  provisional  remedy  was  authorized  by  law. 

II.  But  even  if  he  did  comply  with  the  conditions  prescribed 
by  the  Code,  could  an  action  of  this  kind  be  maintained  ?  This 
is  an  action  requiring  the  equitable  interposition  of  the  court, 
seeking  its  extraordinary  instead  of  its  ordinary  remedies.  The 
complaint  sets  forth  that  the  defendants,  Stuart  &  Co.,  have  a 
large  amount  of  personal  property,  consisting  of  moneys,  bills, 
notes,  and  other  evidences  of  debt,  aud  property  deposited  with 
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them  by  and  belonging  to  Shepherd  &  Moore,  the  defendants 
in  the  attachment  suit.  It  shows  no  fraud,  collusion,  or  com-. 
bination  obstructing  the  ordinary  processes  of  the  law  ;  it  does 
not  show  that  these  processes  have  been  exhausted.  Indeed,  it 
does  not  show  that  they  have  ever  been  resorted  to ;  for  they 
could  not  have  been  resorted  to  without  first  bringing  a  com- 
mon-law action.  There  is  nothing  stated  in  the  complaint,  as 
is  erroneously  supposed  by  the  court  below,  to  show  that  the 
lien  cannot  be  enforced  without  the  intervention  ofVthe  court  in 
the  exercise  of  its  equitable  powers.  If  the  defendants,  Stuart 
&  Co.,  withhold  the  statement  required  of  them  by  the  Code,  a 
summary  method  is  provided  by  which  they  can  be  compelled 
to  furnish  the  statement ;  and  if  they  refuse  to  deliver  the  prop- 
erty to  the  sheriff,  the .  remedy  afforded  by  an  ordinary  action 
will  be  ample(  for  the  plaintiffs,  if  they  think  proper  to  resort 
to  it,  by  first  complying  with  the  conditions  which  the  Code 
prescribes. 

It  is,  in  my  opinion,  a  great  mistake  to  say  that  the  remedies 
afforded  by  the  chapter  of  the  Code,  relating  to  attachments, 
are  merely  cumulative.  They  are  the  only  remedies  known  to 
the  law  in  such  cases.  Where  a  lien  was  obtained  on  personal 
property  under  a  judgment  previous  to  the  enactment  of  the 
Code,  no  one  but  the  sheriff  could  have  enforced  the  lien  by 
virtue  of  the  execution.  As  I  have  shown,  where  the  property 
•was  levied  up*bn,  it  vested  in  him,  and  he  was  responsible  to  the 
plaintiff  for  the  faithful  performance  of  his  duties. 

The  sheriff  alone  could  sue  for  its  recovery,  where  converted, 
concealed,  or  taken  away.  "Where,  indeed,  the  execution  was 
returned  unsatisfied,  the  plaintiff  was  entitled  to  his  creditor's 
bill ;  or  where  an  execution  was  issued,  and  the  enforcement  of 
the  execution  was  obstructed  by  fraud,  collusion,  or  combina- 
tion, the  extraordinary  aid  of  a  court  of  equity  would  be  afford- 
ed to  remove  the  obstruction.  But  this  case  does  not  fall  within 
either  of  these  classes  of  equitable  remedies.  Neither  will  the 
pretence  of  settling  priorities  among  the  attaching  creditors 
warrant  the  court  in  assuming  jurisdiction.  If  the  sheriff  sued 
and  recovered  possession  of  the  property,  he  would  satisfy  the 
attaching  creditors  in  the  order  of  their  priority.  If  any  attach- 
ing creditor  commences  an  action  under  section  238  of  the 
Code,  and,  as  in  this  case,  prays  to  have  the  property  delivered 
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to  the  sheriff,  that  officer  will  do  precisely  the  same  as  if  the 
Action  was  prosecuted  in  his  name. 

The  complaint  cannot  be  sustained ;  first,  because  the  plain- 
tiffs have  not  complied  with  the  provisions  of  the  section  of  the 
Code  (§  238),  which  authorizes  the  plaintiffs  to  commence  an 
action ;  and  second,  if  they  did  comply  with  it,  the  complaint 
does  not  state  a  sufficient  cause  to  sustain  an  action  of  this 
nature. 

There  should  be  judgment  for  the  defendants  on  the  demur- 
rer, with  costs. 

INGRAHAM,  P.  J.,  and  PECKHAM,  J.,  concurred. 
Order  reversed. 


PURCHASE  a.  MATTISON. 

Court  of  Appeals  ;  September  Term,  1862. 

MISTRIAL. — VEKDICT  SUBJECT  TO  OPINION  OF  GENERAL  TEKM. — 
EXCEPTIONS. — FINDINGS  OF  FACT. 

It  is  a  mistrial  to  direct  a  verdict  subject  .to  the  opinion  of  the  court  at  general 
term,  where  exceptions  have  been  taken  in  the  course  of  the  trial  upon  any 
questions  of  evidence,  or  where  the  facts  upon  which  the  questions  of  law  arise 
are  controverted. 

Such  error  is  not  cured  by  the  failure  of  the  unsuccessful  party  to  object  to  this 
disposition  of  the  cause. 

The  only  facts  of  which  the  general  term  is  authorized  to  make  a  statement,  under 
section  333  of  the  Code,  are  those  uncontroverted  or  conceded  on  the  trial. 

Appeal  from  a  judgment. 

This  action  was  brought  by  John  Purchase  against  Mahlon 
Mattison  and  John  B.  Mattison,  upon  two  cheeks  for  two  hun- 
dred dollars  each,  drawn  by  the  defendants  upon  a  bank  in 
New  York  city.  The  answer  was,  that  the  checks  were  obtain- 
ed by  one  Zolinger  from  the  defendants  by  fraud,  and  under  an 
agreement  that  was  not  performed,  and  that  plaintiff  took  them 
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without  consideration  and  with  knowledge.  At  the  trial,  vari- 
ous exceptions  were  taken  by  each  party  to  the  rulings  of  the 
court  upon  the  admission  and  rejection  of  testimony.  Upon 
the  trial,  the  judge  stopped  the  defendants'  evidence  as  to  the 
inability  of  Zolinger  to  recover  on  the  checks.  The  plaintiff's 
testimony  showed  that  Zolinger  paid  these  checks  and  $315  in 
cash  to  plaintiff  on  a  previous  indebtedness,  and  that  the  cash 
and  checks  were  received  in  absolute  payment ;  evidence  was 
offered  on  behalf  of  the  defendants  to  impeach  plaintiff's  good 
faith  in  the  transaction.  The  judge  directed  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  at  general  term. 
The  general  term  made  up  a  statement  of  facts  and  of  their 
conclusions  of  law,  and  directed  judgment  for  the  plaintiff. 
The  defendants  appealed  to  the  Court  of  Appeals. 

John  Graham,  for  the  appellants. — I.  The  court  had  no  power 
to  order  a  verdict  subject  to  the  opinion  of  the  general  term : 
this  was  a  mistrial.  The  course  pursued  grew  out  of  the  former 
practice.  It  amounted  to  this :  that  wherever  the  judge,  on  the 
trial,  thought  the  general  term  would  make  the  best  jury,  he 
had  the  power  of  decreeing  accordingly.  (Cobb  a.  Cornish,  16 
N.  Y.,  602.) 

II.  It  is  evident  that  the  checks  were  designed  for  a  specific 
purpose,  a  specific  object,  and  had  a  specific  character:  they 
were   diverted  from  the  use  for  which  they  were  designed. 
(Murray  a.  Burling,  10  Johns.,  172 ;  Decker  a.  Mathews,  12 
N.  Y.,  313.) 

III.  The  debt  for  which  the  checks  were  passed  away  was 
due ;  the  agreement  with  Zolinger  was  inoperative  against  the 
defences  to  the  check,  because  founded  on  no  consideration. 
(Boyd  a.  Cummings,  17  N.  Y.,  101 ;  Youngs  a.  Lee,  12  II.,  551.) 

John  W.  Edmonds,  for  the   respondent. — I.  There  was  no 
evidence  that  plaintiff'  knew  what  the  checks  were  given  for,  or 
that  the  executory  contract  on  which  they  were  given  had  not 
been  performed,  nor  any  evidence  even  calculated  to  put  him 
on   inquiry.     The  checks  were  therefore  good  in  his  hands. 
(Davis  a.  McCready,  17  N.  Y.,  230 ;  Cameron  a.  Chappel,  24 
Wend.,  94;  Dows  a.  Schutt,  2  Den.,  621.) 
II.  There  was  no  diversion  of  these  checks  by  Zolinger. 
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III.  Plaintiff  was  a  bona-Jide  holder  of  the  checks  without 
notice  of  any  equities  between  the  defendants  and  Zolinger. 

1.  The  checks  were  given  and  received  in  absolute  payment. 

2.  The  checks  were  business  paper  in  the  hands  of  Zolinger. 
(Cram  a.  Hendricks,  7  Wend.,  569 ;  Cameron  a.  Chappel,  24 
lb.,  94 ;  Seneca  County  Bank  a.  Neass,  3  N.  Y.,  442.)    3.  They 
were,  at  all  events,  good  in  the  plaintiffs  hands,  because  he 
parted  with  value  in  discharging  Zolinger's  debt. 

IV.  Plaintiff  having  taken  the  check  of  a  third  person  in 
payment  of  Zolinger's  debt,  absolutely  discharged  Zolinger,  and 
thus  parted  with  value.     (Wiseman  a.  Lyman,  7  Mass.,  286  ; 
Bank  of  St.  Albans  a.  Gilliland,  23  Wend.,  311 ;  Bank  of  San- 
dusky  a.  Scoville,  24  Ib.,  115 ;  Bank  of  Salina  a.  Babcock,  21 
lb.,  499 ;  Farrington  a.  Frankport  Bank,  24  J3arb.,  554.) 

BY  THE  COURT. — WRIGHT,  J. — There  was  plainly  a  mistrial. 
The  judge  trying  the  cause  directed  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  at  the  general  term.  This 
was  really  what  was  done.  It  was  not  a  case  where  exceptions 
were  taken,  and  instead  of  going  to  the  special  term  the  judge 
directed  them  to  be  heard  in  the  first  instance  at  the  general 
term,  and  in  the  mean  time  suspended  judgment.  The  defend- 
ants had  taken  various  exceptions  to  the  rulings  of  the  judge, 
rejecting  evidence  offered  by  them ;  and  the  facts  entitling  the 
plaintiff  to  recover,  if  at  all,  were  controverted.  The  defend- 
ants had  the  right  to  have  the  questions  raised  by  their  excep- 
tions considered  upon  an  application  for  a  new  trial  if  the  ver- 
dict was  against  them ;  and  unless  an  uncontroverted  state  of 
facts  was  presented,  involving  only  questions  of  law,  the  judge 
at  the  trial  had  no  authority  to  direct  a  verdict  subject  to  the 
opinion  of  the  court  at  general  term.  The  effect  of  the  order 
was  to  deprive  the  defendants  of  an  opportunity  of  having  their 
exceptions  considered  either  at  special  or  general  term,  and  to 
have  the  general  term,  and  not  the  jury,  from  the  evidence  find 
the  facts  upon  which  the  questions  of  law  arose.  The  general 
term  did  substantially  find  them  in  this  case,  and  upon  such 
finding  came  to  the  legal  conclusion  that  the  plaintiff  was  a 
holder  of  the  checks  for  value,  so  as  to  be  entitled  to  recover 
upon  them,  and  rendered  judgment  in  his  favor. 

There  are  but  two  cases  when  the  general  term  can,  before 
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judgment,  and  in  the  first  instance,  review  the  proceedings  upon 
the  trial.  One  is,  when  the  judge  trying  the  canse  directs  the 
exceptions  of  the  unsuccessful  party  to  be  heard  in  the  first 
instance  at  the  general  term ;  the  other,  when  there  are  no  ex- 
ceptions taken  in  the  progress  of  the  trial  upon  any  questions 
of  evidence,  and  the  facts  upon  which  the  questions  of  law  arise 
are  uncontroverted.  In  the  former  case,  the  general  term  either 
grants  a  new  trial  or  renders  final  judgment.  In  the  latter 
ease,  it  renders  final  judgment  in  favor  of  either  of  the  parties 
who,  upon  the  conceded  state  of  facts,  is  legally  entitled  to  it. 

When  the  general  term  renders  judgment  upon  a  verdict 
subject  to  the  opinion  of  the  court,  for  the  purpose  of  a  review 
here,  the  questions  or  conclusions  of  law,  together  with  a  con- 
cise statement  of  the  facts  upon  which  they  arose,  are  to  be 
prepared  by  and  under  the  direction  of  the  court,  and  are  to  be 
deemed  part  of  the  judgment-roll  (Code,  §  333),  arid  we  may 
review  the  question  of  law  involved  in  the  rendition  of  the 
judgment  in  the  same  manner  and  with  the  like  effect  as  if 
exceptions  had  been  taken  at  the  proper  time  (7&.,  §  265).  It  is 
not  contemplated  that  there  is  to  be  a  finding  of  facts  from  the 
evidence  by  the  court  at  general  term,  and  the  only  statement 
of  facts  that  the  court  is  authorized  to  make  are  those  uncon- 
troverted and  conceded  on  the  trial.  It  was  necessary  in  this 
case,  before  the  question  of  law,  whether  the  plaintiff  was  enti- 
tled to  recover,  could  arise,  that  the  fact  should  be  ascertained 
and  found  by  the  jury,  the  only  tribunal  competent  to  find  out 
that  the  checks  were  taken  by  the  plaintiff  without  notice  of 
the  purpose  for  which  they  were  delivered  to  Zolinger,  for  abso- 
lute payment  and  extinguishment  of  Zolinger's  debt.  But  this 
question  was  withdrawn  from  the  consideration  of  the  jury,  and 
the  fact  substantially  found  by  the  court,  and  on  which  they 
predicated  their  conclusion  of  law,  that  the  plaintiff  was  a 
holder  of  the  checks  for  value  so*  as  to  be  entitled  to  recover. 
If  we  are,  therefore,  to  review  questions  of  law  arising  in  this 
case,  it  must  be,  not  upon  a  state  of  facts  conceded  on  the  trial, 
but  found  from  the  evidence  by  the  court.  The  judge  trying 
the  cause  has  only  authority  to  direct  a  verdict  subject  to  the 
opinion  of  the  court  at  general  term,  and  the  general  term  to 
render  judgment,  when  upon  the  trial  the  case  presents  only 
questions  of  law. 
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I  think  there  was  a  mistrial,  and  for  that  reason  the  judgment 
should  be  reversed  and  the  case  sent  down  for  another  trial. 
It  is  true  that  the  defendants'  counsel  did  not  object  to  the  dis- 
position of  the  case  made  by  the  judge  who  tried  it;  but  that 
cannot  cure  the  irregularity,  or  give  vitality  to  an  unauthorized 
order.  Besides,  we  can  review  only  questions  of  law  arising 
upon  facts  uncontroverted  or  found  by  the  jury. 

The  judgment  should  be  reversed,  on  the  ground  of  a  mistrial. 


GIBSON  a.  HAGGERTY. 

Supreme  Court,  First  District;  General  Term,  May,  1862. 

SUPPLEMENTARY  PROCEEDINGS. — THIRD  PARTY. — NOTICE  TO 
JUDGMENT-DEBTOR. 

In  all  cases  where  an  application  is  made  under  section  294  of  the  Code,  for  the 
examination  of  a  third  person,  in  proceedings  supplementary  to  judgment, 
notice  of  the  proceeding  should  be  given  to  the  judgment-debtor. 

The  title  of  a  bona-fide  assignee  of  a  judgment-debtor's  property  cannot  be  affected 
by  an  order  under  section  294  of  the  Code,  made  subsequent  to  the  assignment, 
where  the  assignee  has  had  no  notice  of  the  proceedings. 

Appeal  from  a  judgment. 

This  action  was  brought  by  James  Gibson,  assignee  of  Hugh 
McCrossan,  against  William  C.  Haggerty  and  Ogden  Haggerty, 
to  recover  $105.46.  In  July,  1859,  William  Sturgis  and  others 
recovered  judgment  against  McCrossan,  the  assignor  of  the 
plaintiff,  and  an  execution  issued  thereon  was  returned  unsat- 
isfied. On  a  sufficient  affidavit,  an  order,  under  section  294  of 
the  Code,  was  made  by  Mr.  Justice  Roosevelt,  in  November, 
1859,  requiring  the  present  defendants  to  appear  and  answer, 
concerning  any  property  in  their  hands  belonging  to  the  judg- 
ment-debtor McCrossan.  One  of  the  defendants,  examined 
under  this  order,  testified  that  there  was  in  the  hands  of  the 
defendants'  firm  of  Haggerty  &  Co.,  belonging  to  the  judgment- 
debtor  McCrossan,  the  sum  of  $105.46.  Upon  this  examina- 
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tion,  Mr.  Justice  Clerke,  on  December  5th,  1859,  made  an  order 
requiring  the  defendants  to  pay  this  sum  of  $105.46  to  the  said 
judgment-creditors  of  McCrossan;  and  on  the  same  day  the 
defendants  paid  the  same.  The  plaintiff  alleged  that  the  judg- 
ment-debtor McCrossan  had,  in  fact,  made  an  assignment  of 
these  moneys  to  him  on  the  27th  day  of  April,  1859 ;  but  ad- 
mitted that  the  defendants  had  no  notice  of  it,  at  the  time  they 
made  the  payment  under  the  order.  The  plaintiff  herein  made 
a  demand  upon  the  defendants  of  these  moneys,  to  wit,  $105.46, 
before  the  commencement  of  this  action.  Judgment  was  ren- 
dered for  the  defendants,  and  plaintiff  appealed.  By  stipula- 
tion, the  only  question  to  be  decided  now  was,  whether  the 
order  of  Judge  Clerke  of  December  5th,  1859,  under  which  the 
defendants  paid  the  $105.46,  was  legal  and  valid. 

John  C.  Dimmick,  for  the  appellant. — I.  Proceedings  under 
section  294  of  the  Code  can  only  be  used  in  aid  of  the  princi- 
pal proceeding  under  section  292,  against  the  judgment-debtor. 
(Hinds  a.  Canandaigua  &  Niagara  Falls  R.  R.  Co.,  10  How. 
Pr.,  487  ;  Sherwood  a.  Buffalo  &  N.  Y.  City  R.  R.  Co.,  12  /£., 
136.) 

II.  The  same  question  was  also  decided  in  the  same  way,  at 
a  general  term  of  this  district,  in  September,  1860.  (Lord  a. 
Ford,*  MS.  Case)  It  is,  therefore,  no  longer  an  open  question 
in  this  district. 

Gershom  A.  Seixax,  for  the  respondents. — I.  Neither  section 
293  nor  section  294,  in  terms,  refers  to  section  292,  and  there  is 
no  language  in  either  to  indicate  that  their  provisions  were 
intended  to  be  only  incidental  to  the  provisions  of  section  292. 
The  objection  of  want  of  notice  to  the  judgment-debtor,  is  met 
by  the  express  language  of  section  294,  making  the  notice  dis- 
cretionary with  the  judge.  (See  Seeley  a.  Garrison,  10  Abbotts' 
Pr.,  460.)  There  is  nothing  in  the  statute  from  which  an  im- 
plication ought  to  be  drawn,  that  sections  293,  294,  can  only 
afford  remedies  in  cases  where  proceedings  under  section  292 
have  first  been  set  in  motion.  Section  291,  in  terms,  provides 
for  cases  in  which  no  proceedings  can  be  taken  under  section 

*  Reported,  infra,  409,  note. 
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292,  and  which  are  without  the  terms  of  the  latter  section  ;  and 
section  293,  in  terms,  provides  for  cases  in  which  no  proceed- 
ings can  be  taken  under  either  of  the  other  two  sections  named, 
and  which  are  without  the  terms  of  both.  The  express  inten- 
tion of  the  Legislature  to  provide  for  the  cases  mentioned  in  the 
terms  of  each  section,  shows  that  the  design  was  to  give  to  each 
an  operation  independent  of  the  others,  for  without  it  that  inten- 
tion cannot  be  effectuated.  Instances  of  this  kind  have  already 
occurred,  and  are  reported,  in  which  the  independent  operation 
of  section  294  became  absolutely  necessary — instances  in  which 
no  proceedings  could  be  taken  under  section  292.  (Curtois  a. 
Harrison,  3  Abbotts'  Pr.,  96 ;  12  Now.  Pr.,  359 ;  Lowber  a. 
Mayor,  &c.,  of  K  Y.,  5  Abbotts'  Pr.,  268 ;  The  same  a.  The 
same,  7  Ib.,  248;  McBride  a.  Farmers'  Branch  Bank,  Ib., 
347.) 

II.  This  construction   has  been   judicially   considered   and 
adopted  by  the  highest  judicial  tribunals  in  this  judicial  dis- 
trict.   (McBride  a.  Farmers'  Branch  Bank,  7  Abbotts'  Pr.,  347; 
Foster  a.  Prince,  8  II.,  407 ;  Seeley  a.  Garrison,  10  Ib.,  460.) 
The  papers  in  Lord  a.  Ford  cannot  be  considered  as  overruling 
the  reported  cases.     What  questions  the  court  considered  does 
not  appear ;  and  there  is  certainly  no  reason  to  believe  that  the 
court  deliberately  reconsidered  and  overruled  the  case  of  Mc- 
Bride a.  Farmers'  Branch  Bank  (7  Abbotts'  Pr.,  347),  and  Fos- 
ter a.  Prince  (8  Ib.,  407),  previously  decided  by  general  term 
of  the  same  district. 

III.  The  examination  under  section  294  being  regular  and 
legal,  the  order  made  under  section  297  is  legal  and  valid. 
(See  Foster  a.  Prince,  8  Abbotts1  Pr.,  407.) 

ROSEKRANS,  J. — It  is  not  necessary  in  this  case  to  question  or 
consider  the  numerous  decisions  which  hold  that  proceedings 
under  section  294  may  be  taken  without  obtaining  an  order  for 
the  examination  of  the  judgment-debtor  under  section  292  of 
the  Code.  In  none  of  these  did  the  question  arise  which  is 
presented  in  this  case.*  The  property  of  the  judgment-debtor 


•  In  the  following  cases  this  question  was  passed  on,  and  the  later  of  them 
sustain  the  views  that,  as  a  question  of  power,  at  least,  the  proceedings  under  sec- 
tion 294  may  be  allowed  without  any  order  under  section  292. 
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which,  by  the  order,  was  directed  to  be  paid  over  in  part  satis- 
faction  of  the  judgment  prior  to  the  making  of  the  order,  had 
been  assigned  to  the  plaintiff;  and  no  question  is  made  as  to  the 
good  faith  and  validity  of  the  assignment,  and  of  course  the 

In  LORD  a.  FORD  (Supreme  Court,  Fir*  District;  General  Term,  September,  I860), 
it  was  Held,  that  the  proceeding  under  section  294  of  the  Code  is  merely  ancillary 
to  the  proceeding  under  section  292,  and  cannot  be  taken  independently  of  pro- 
ceedings under  the  latter  section. 

Appeal  from  an  order  vacating  an  order  for  the  examination  of  a  third  party 
under  section  294  of  the  Code. 

In  June,  1859,  judgment  was  recovered  by  D.  Porter  Lord,  plaintiff,  against 
Augustine  Ford,  defendant,  for  $535.03.  On  the  same  day,  execution  was  issued 
to  the  sheriff  of  New  York,  who  afterwards  returned  the  same  wholly  unsatisfied. 
In  March,  1860.  an  order  was  made  by  Mr.  Justice  Sutherland  requiring  Charles 
F.  Wetmore  to  appear  and  be  examined  concerning  his  indebtedness  to  defendant, 
pursuant  to  section  294  of  the  Code.  On  the  25th  April.  1860.  after  hearing 
counsel  for  the  parties,  an  order  was  made  by  Mr.  Justice  Peckham,  vacating  so 
much  of  the  order  of  28th  March  as  required  Wetmore  to  appear  and  be  exam- 
ined, on  the  ground  that  no  order  for  the  examination  of  the  judgment-debtor  had 
been  made.  From  this  order  of  25th  April,  plaintiff  appealed  to  the  general  term. 

Charles  F.  Sandfard,  for  the  appellant — I.  The  question  has  been  virtually  de- 
cided in  Foster  a.  Prince  (8  Abbotts'  Pr.,  407).  In  that  case,  an  appeal  was  taken 
to  the  general  term  of  this  district  from  an  order  made  at  special  term,  directing  a 
creditor  of  the  judgment-debtor  to  pay  over  to  the  plaintiff  the  sum  due  from  him 
to  said  judgment-debtor.  One  of  the  points  argued  by  counsel  for  defendant  was, 
that  this  proceeding  must  be  had  in  connection  with  proceedings  instituted  under 
section  292.  The  court  dismissed  the  appeal  without  directly  deciding  this  point. 
(Opinion  of  ROOSEVELT,  P.  J.)  The  precise  point  has  been  adjudicated  by  the  N. 
Y.  Common  Pleas,  at  general  term,  in  Seeley  a.  Garrison  (10  Abbotts'  Pr.,  460). 

II.  The  rule  laid  down  in  Sherwood  a.  Buffalo  &  New  York  R  R.  Co.  (12  Bbto. 
Pr.,  136)  would  defeat  the  object  of  the  statute.    Suppose  the  judgment-debtor 
to  have  absconded  from  the  State,  leaving  debts  due  him  from  responsible  resi- 
dents :  can  it  be  that  a  creditor  would  be  obliged  to  obtain  and  nerve  an  order 
in  proceedings  supplementary  on  him  before  proceeding  under  section  294?  Such 
a  requirement  would  be  tantamount  to  withholding  the  remedy. 

III.  The  main  object  of  examining  the  judgment-debtor,  is  to  ascertain  whether 
or  not  there  is  money  due  him  from  others.     If  the  fact  be  ascertained  without 
such  examination,  the  occasion  for  it  is  wholly  dispensed  with.     In  such  case,  all 
that  can  reasonably  be  required  is,  that  the  judgment-debtor  be  notified,  if  prac- 
ticable ;  and,  in  some  instances,  even  this  formality  might  be  properly  dispensed 
with. 

Charles  F.  Wetmore,  respondent  in  person. 

SCTHTOLAND,  P.  J.,  and  ALLEN,  J.  (the  former  with  some  hesitation),  concurred 
in  affirming  the  order. 

Boirarr,  J. ,  expressed  no  opinion. 
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title  of  the  fund  mentioned  in  the  order  was  in  the  plaintiff  as 
such  assignee. 

The  order,  as  a  necessary  consequence,  could  not  operate 
upon  it ;  nor  could  the  plaintiff's  title  be  devested  by  a  proceed- 
In  HOLMES  a.  JORDAN  (Supreme  Court,  First  District, ;  at  Chambers,  March,  1863),  it 
was  Held,  that  the  proceeding  under  section  294  of  the  Code  is  independent  of  the 
proceeding  under  section  292. 

Motion  to  vacate  an  order  issued  under  section  294  of  the  Code. 
Judgment  was  recovered  in  this  action  by  Samuel  Holmes,  Samuel  H.  Holmes, 
Peter  J.  Stryker,  and  Lewis  D.  Jackson,  against  Lewis  J.  Jordan,  for  $320.22. 
Plaintiffs  procured  an  order,  under  section  294  of  the  Code,  for  the  examination  of 
one  Leopold  Samson.  It  appeared  by  the  affidavit  on  which  the  order  was  granted 
that  Samson  had  certain  property  of  the  judgment-debtor,  that  the  latter  had  left 
the  State  for  Europe,  and  that  plaintiffs  could  not  ascertain  his  residence.  No 
proceeding  under  section  292  was  instituted.  Samson  moved  to  set  aside  the 
order  on  this  ground. 

Henry  D.  Lapaugh,  for  the  motion,  cited  Sherwood  a.  Buffalo  &  N.  Y.  City  R. 
R.  Co.  (12  How.  Pr.,  156)  ;  Lord  a.  Ford  (Ante,  409). 

J.  Francis  Walton,  opposed,  cited  Curtois  a.  Harrison  (3  Abbotts'  Pr.,  96;  Mc- 
Bride  a.  Farmers'  Branch  Bank  (7  lb.,  348) ;  Foster  a.  Prince  (8  lb.,  407)  ;  Seeley 
a.  Garrison  (10  lb.,  491) ;  Ward  a.  Beebe  (MS.  Case;  since  reported,  Ante,  372). 

BARNARD,  J.,  after  consultation  with  SUTHERLAND.  P.  J.,  and  LEONARD,  J.,  an- 
nounced that  BARNARD  and  LEONARD,  JJ.,  agreed  in  the  opinion  that  the  proceeding 
under  section  294  was  independent  of  the  proceeding  under  section  292  ;  and  that 
the  three  justices  coincided  in  the  opinion  that  in  cases  where  an  order  under 
section  292  would  be  ineffectual,  as  by  the  absconding  of  the  judgment-debtor,  or 
from  the  fact  that  the  judgment-debtor  was  a  corporation,  or  any  other  sufficient 
reason,  an  order  under  section  294  should  be  upheld,  without  regard  to  the  fact 
that  no  order  under  section  292  had  been  issued. 

Motion  denied. 

In  PARKER  a,  HUNT  (Supreme  Court,  First  District ;  at  Chambers,  March,  1863),  it  was 
Held,  that  the  proceeding  under  section  294  of  the  Code  may  be  taken  independ- 
ently of  any  proceeding  under  section  292  ;  and  that  the  failure  of  a  party  to 
appear  on  an  adjourned  day  in  supplementary  proceedings  may  be  punished  as  a 
contempt,  although  the  adjournment  was  made  in  the  absence  of  the  party,  upon 
the  consent  of  his  attorney. 

Proceedings  to  punish  as  a  contempt  a  failure  to  appear  in  supplementary  pro- 
ceedings. 

Charles  Parker  recovered  judgment  against  Isaac  L.  Hunt  and  Julia  A.  Chap- 
man for  $440.75;  after  the  return  of  execution  unsatisfied,  George  M.  Chap- 
man, the  assignee  of  the  judgment,  obtained  an  order  for  the  examination  of  one 
Joseph  E.  Allen,  under  section  294  of  the  Code  ;  no  proceeding  under  section  292 
was  instituted.  Allen  attended  on  the  return-day  for  a  few  minutes,  and  then 
left  the  court-room.  His  attorney  moved  to  set  aside  the  order,  on  the  ground 
that  no  proceeding  under  section  292  had  been  taken.  Mr.  Justice  Barnard 
denied  the  motion  ;  and  then,  by  consent  of  the  attorneys  in  Allen's  absence,  the 
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ing  between  others  of  which  the  plaintiff  had  no  notice.  It  is  a 
fundamental  principle  of  the  law,  that  no  one  can  be  deprived 
of  his  property  without  due  process  of  law,  and  a  proceeding 
against  a  party  without  such  notice  is  not  such  process.  Sec- 
tion 294  leaves  it  to  the  discretion  of  the  judge  whether  notice 
shall  be  given  to  the  debtor,  or  other  party  to  the  action. 

It  may  be  proper  to  say,  that  some  of  the  judges  in  this  dis- 
trict uniformly  require  notice  to  be  given  to  the  debtor;  and 
others  hold,  as  a  matter  of  precaution,  that  no  order  should  be 
made  for  an  appropriation  of  the  defendant's  property  to  the 
payment  of  the  judgment  under  section  294,  unless  an  order  is 
made  under  section  292  of  the  Code. 

We  think  that  in  all  cases  where  an  application  is  made  under 
section  294,  notice  of  the  proceedings  should  be  given  to  the 
judgment-debtor. 

The  stipulation  between  the  parties,  that  no  other  question 
should  be  raised  except  as  to  the  validity  of  the  judge's  order, 
cannot  be  construed  as  excluding  an  inquiry  into  the  validity 
of  the  order  against  the  plaintiff,  the  owner  of  the  property. 

The  order  may  have  been  good  as  between  the  other  parties, 
but  we  think  it  has  no  force  against  the  plaintiff. 

LEONARD,  J.,  concurred. 

INGRAHAM,  P.  J. — I  think  the  assignee  was  guilty  of  negli- 
gence in  not  giving  notice  to  the  debtors  of  the  assignment. 

Had  such  notice  been  given  to  the  defendants,  they  would 
have  had  the  knowledge  necessary  to  resist  the  application. 

Judgment  reversed,  and  new  trial  ordered. 

proceeding  was  adjourned  to  a  subsequent  day.  No  memorandum  of  the  adjourn- 
ment was  served.  Allen  failing  to  appear  on  the  adjourned  day,  an  attachment 
was  issued,  and  after  the  usual  interrogatories  and  answers  had  been  filed,  the 
assignee  of  the  judgment  moved  that  Allen  be  punished  for  contempt. 

George  W.  Paine,  for  the  motion. 

Stratford  C.  H.  Bailey,  opposed,  claimed  that  the  proceeding  under  section  294 
was  unauthorized,  because  no  proceeding  had  been  instituted  under  section  292, 
and  that  as  the  adjournment  was  made  on  the  consent  of  the  attorney  in  the 
absence  of  the  client,  the  latter  was  not  chargeable  with  notice  of  the  adjourn- 
ment. 

INGRAHAM,  J.,  overruled  these  objections,  and  directed  that  Allen  be  punished 
for  contempt,  unless  he  submitted  to  examination,  and  paid  $15  costs. 
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STOCKWELL  a.  VIETCH. 
Supreme  Court,  First  District ;  General  Term.  Feb.,  1863. 

COLLECTION  OF  PERSONAL  TAX. — UNLAWFUL  DISTRESS. — CLAIM 
OF  GOODS  BY  THIRD  PERSON. — REPLEVIN. — CLAIM  AND  DELIV- 
ERY. 

Under  the  Laws  of  1850,  194,  cb.  121,  §  34,— which  provide  that  in  New  York 
city,  in  cases  of  non-payment  of  personal  tax,  no  adverse  claim  to  goods  and 
chattels  in  the  possession  of  the  person  against  whom  the  warrant  was  issued, 
shall  be  available  to  prevent  a  sale, — the  goods  seized  must,  in  order  to  defeat 
the  claim  of  the  true  owner,  be  actually  in  the  possession  of  the  person  against 
•whom  the  warrant  issued. 

Thus,  where  the  levy  was  made  upon  goods  which  the  taxpayer  held  for  sale  on 
commission,  and  had  deposited  with  a  warehouseman, — Held,  that  the  warrant 
and  levy  would  not  devest  the  title  of  the  consignor. 

It  seems,  that  possession  of  the  goods  by  a  firm  of  which  the  taxpayer  is  a  member, 
will  not  bring  the  case  within  the  statute. 

Notwithstanding 2  Rev.  Stat. ,  522,  §  4, — which  provides  that  "replevin"  shall  not 
lie  for  goods  taken  for  a  tax  pursuant  to  statute, — the  rightful  possessor  of 
goods,  unlawfully  seized  under  a  warrant  against  another,  for  non-payment 
of  taxes,  uiay  prosecute  an  action  to  recover  the  possession  of  such  goods,  and 
take  proceedings  of  claim  and  delivery  for  such  goods. 

Motion  for  judgment  on  a  verdict. 

This  action  was  brought  by  Samuel  Stockwell  against  John 
H.  Hillier  and  Thomas  Yietch,  to  recover  possession  of  personal 
property.  The  plaintiff,  a  resident  of  Kentucky,  was  the  ownei 
of  ten  barrels  of  whiskey,  which  he  consigned  for  sale,  on  his 
account,  to  the  firm  of  Purdue  &  Ward,  consisting  of  John 
Purdue  and  John  S.  Ward,  commission  merchants  in  the  city 
of  New  York.  Purdue  &  Ward  placed  the  goods  on  storage, 
subject  to  their  order,  or  that  of  the  plaintiff,  with  John  H. 
Brust,  who  had  a  place  of  business  in  the  same  building,  but  in- 
dependent of  Purdue  &  Ward.  While  the  goods  were  thus 
situated  they  were  seized  by  the  defendant  Hillier,  a  constable, 
and  placed  in  possession  of  the  other  defendant,  for  sale  by  him, 
under  a  distress- warrant  for  the  collection  of  a  tax  for  the  year 
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1857,  against  Purdue  individually ;  whereupon,  after  demand 
made,  the  plaintiff  brought  this  action  to  recover  possession. 
The  answer  of  the  defendants  substantially  justified  the  taking 
and  detention,  under  the  distress-warrant,  of  the  property  in  ques- 
tion as  the  property  of  Purdue,  and  in  his  possession. 

In  relation  to  the  tax  against  Purdue,  the  following  facts  ap- 
peared. From  the  fall  of  1856  to  the  time  of  the  trial,  Purdue 
was  a  resident  of  the  State  of  Indiana,  and  was  in  partnership 
with  John  S.  Ward,  in  Brooklyn.  In  1857  (the  year  in  which 
the  tax  in  question  was  laid  against  him),  he  had  no  property  or 
money  invested  in  the  city  and  county  of  New  York,  and  did  not 
reside  there,  nor  had  he  or  Purdue  &  Ward  any  place  of  busi- 
ness in  the  city  nor  in  the  State  of  New  York.  Indeed,  from 
the  fall  of  1856,  up  to  the  time  of  the  trial,  he  had  not  been  in 
business,  on  his  own  account,  either  in  New  York  or  Brooklyn. 

In  the  spring  of  1858,  Purdue  &  Ward  opened  an  office  for 
reception  of  orders,  &c.,  at  39  Pearl-street,  their  business  being 
still  conducted  in  Brooklyn  ;  and  during  that  spring  (the  year 
after  that  for  which  this  tax  was  imposed),  the  ten  barrels  of 
whiskey  in  question,  belonging  to  the  plaintiff,  were  shipped  to 
New  York,  to  the  care  of  Purdue  &  Ward,  consignees  and 
agents  of  the  plaintiff,  to  sell,  or  subject  to  his  order,  should  he 
see  fit  to  put  it  in  other  hands.  Purdue  &  Ward,  as  before 
stated,  stored  the  property  with  Brust,  in  whose  possession  it 
was  seized.  Purdue  &  Ward  had  no  property  or  interest  in  the 
whiskey.  The  tax  against  Purdue  was  for  the  year  1857,  and 
was  imposed  upon  him,  in  terms,  as  a  non-resident,  under  the 
law  of  1855.  (Laws  of  1855,  ch.  37.)  The  testimony  being 
closed,  the  court  instructed  the  jury  to  find  a  verdict  for  the 
plaintiff,  upon  the  grounds  stated.  The  defendant  excepted  to 
the  ruling  of  the  court,  but  did  not  ask  to  dismiss  the  complaint, 
nor  for  any  specific  charge  to  the  jury,  nor  that  any  question  of 
fact  should  be  left  to  them.  There  was  no  such  question,  how- 
ever. The  jury  found  a  verdict  for  thfi  plaintiff,  and  the  court 
ordered  the  defendant's  exceptions  to  be  first  heard  at  general 
term. 

Anthony  R.  Dyett,  for  the  plaintiff. — I.  The  exception  is  un- 
tenable. 
II.  The  goods  were  not  in  Purdue's  possession.     Even  the 
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possession  of  his  firm  is  not  his  possession,  within  the  statute, 
which  contemplates  an  open  physical  possession,  such  as  raises 
a  presumption  of  ownership.  If  the  provision  in  question  is  to 
be  construed  as  authorizing  the  property  of  a  non-resident  to 
be  sold  for  the  tax  of  another,  it  is  a  violation  of  the  Constitu- 
tion. If  construed  in  connection  with  2  Rev.  Stat,  522,  §  4,  as 
merely  forbidding  an  action  of  replevin  to  be  brought,  leaving 
Stockwell  to  sue  in  any  other  form,  it  is  equally  void,  for 
the  Legislature  have  no  more  right  to  make  an  exception 
against  the  plaintiff  in  the  enjoyment  of  a  remedy  for  a  wrong 
done  him,  than  they  have  to  deprive  him  of  any  remedy. 
The  point  that  this  particular  kind  of  action  could  not  be  sus- 
tained, was  not  raised  on  the  trial ;  and  as  we  were  clearly  entitled 
to  maintain  what  used  to  be  trover  or  trespass  de  bonis,  the 
court  will  not  compel  us  to  bring  a  new  action.  Moreover, 
this  action  is  not  replevin.  There  is  no  such  action  any  longer. 
This  general  provision,  forbidding  replevin,  was  intended  to 
apply  only  to  the  case  of  a  person  whose  property  was  seized 
for  a  tax  against  himself;  not  to  the  case  of  a  third  person, 
whose  property  was  seized  for  the  tax  of  another.  (7  Wend., 
485 ;  9  Cow.,  259  ;  14  Johns.,  87.)  Again  ;  the  party  taxed  is 
left  substantial  remedies  which  the  plaintiff  is  not  entitled  to. 
(Chegaray  a.  Jenkins,  5  N.  Y.,  376.)  Where  the  property  of 
a  third  person  is  distrained,  it  is  not  taken  "pursuant  to  a 
statute." 

III.  It  was  competent  for  the  plaintiff,  a  stranger  to  the  pro- 
ceedings, and  a  non-resident,  to  show  affirmatively  an  utter 
want  of  jurisdiction  over  the  person  or  property  of  Purdue,  also  a 
non-resident ;  and  the  plaintiff  did  show  it,  taking  also  the  proper 
objections  to  the  want  of  proof  of  the  necessary  jurisdictional 
facts  by  the  defendant.  If  this  warrant  was  a  protection  to  the 
defendant  against  Purdue,  the  party  taxed,  it  certainly  was  not 
as  against  the  plaintiff,  a  stranger.  As  to  the  latter,  if  we 
admit  it  was  so  primajfade,  it  became  worthless  when  the 
want  of  jurisdiction  appeared.  (5  Hill,  194;  6  Ib.,  311 ;  16 
Wend.,  514 ;  23  Ib.,  480;  9  Cow.,  61 ;  15  Johns.,  152 ;  5  N.  Y., 
382.) 

Henry  H.  Anderson,  for  the  defendants. — I.  The  property 
replevied  was  taken  for  a  tax,  pursuant  to  the  statute.  This 
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action,  therefore,  cannot  be  maintained.  (Code,  §  207;  People 
a.  Albany  C.  P.,  7  Wend.,  485 ;  Stiles  a.  Griffiths,  3  Yeates 
(Penn.\  82 ;  Pott  a.  Oldwin,  7  Watts  (Penn.),  173 ;  Brackett 
a.  Whidden,  3  N.  H.,  17.) 

II.  The  property  was  in  possession  of  Purdue,  as  one  of  the 
partners  in  the  firm  of  Purdue  &  Ward.     It  was,  therefore, 
subject  to  levy.     (Laws  of  1850,  ch.  121,  §  34;  Laws  of  1855, 
ch.  37,  §  1;  Sheldon  a.  Van  Buskirk,  2  N.  Y.,  473;  Scrugham 
a.  Carter,  12  Wend.,  131 ;  Phillips  a.  Cook,  24  lb.,  389;  Walsh 
a.  Adams,  3  Den.,  127.) 

III.  The  warrant  under  which  the  levy  was  made,  being 
regular  on  its  face,  protects  the  officer,  whether  the  tax  was 
legally  assessed  or  not.     (Chegaray  a.  Jenkins,  5  N.  Y.,  376 ; 
Alexander  a.  Hoyt,  7  Wend.,  89 ;  Van  Ilensselaer  a.  Cottrell, 
7  Barb.,  127 ;  Thomas  a.  Clapp,  20  2b.,  165 ;  Sheldon  a.  Van 
Buskirk,  2  N.  Y.,  473 ;  Wheeler  a.  Anthony,  10  Wend.,  346 ; 
Abbott  a.  Yost,  2  Den.,  86.) 

BY  THE  COURT.* — INGKAHAM,  P.  J. — The  amended  statute 
(see  Act  of  1850,  ch.  121,  §  34)  authorizes  a  levy  for  a  tax  upon 
the  goods  and  chattels  of  the  person  against  whom  the  warrant 
issued,  or  on  goods  and  chattels  in  his  possession,  whereso- 
ever the  same  shall  be  found  within  the  city  ;  and  provides  that 
no  claim  of  property  to  be  made  to  such  goods  and  chattels,  so 
found  in  the  possession  of  the  said  party,  shall  be  available  to 
prevent  a  sale. 

To  come  within  these  provisions,  the  property  levied  on  must 
be  either  the  property  of  the  person  assessed,  or  the  goods  must 
be  actually  in  the  possession  of  such  person. 

In  the  present  case,  the  goods  were  consigned  to  a  firm  in  the 
city,  of  which  the  person-  assessed  was  a  member.  He  did  not 
have  the  actual  possession  of  the  property.  It  was  only  con- 
structively that  he  could  have  even  a  partial  possession  with 
another.  The  officer  having  the  warrant  had  no  authority  to 
take  the  property  from  the  possession  of  the  other  partner,  and 
in  doing  so  was  a  trespasser  The  law  did  not  provide  for  such 
a  case.  Nor  do  I  think  it  was  intended  to  cover  a  mere  con- 
structive possession  where  there  was  not  a  sole  and  actual  pos- 

*  Present,  LXQRAHAM.  P.  J.,  LEONARD  and  PKCKHAM,  JJ. 
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session.  Oppressive  as  such  a  law  is,  it  should  be  construed 
strictly,  and  no  property  which  is  not  actually  in  possession  of 
the  party  who  is  taxed  should  be  held  liable  to  seizure.  * 
"*•  I  am  of  the  opinion  that  if  the  property  does  not  belong  to 
the  person  assessed,  it  must  be  solely  in  his  possession.  The 
case  of  Sheldon  a.  Yan  Buskirk  (2  N.  I7".,  473),  was  one  in 
which  the  property  was  proved  to  be  in  the  possession  of  the 
person  against  whom  the  warrant  issued,  and  is  not  applicable 
to  this  case. 

The  judgment  should  be  affirmed. 

Judgment  affirmed  accordingly. 


EVANS  a.  WOOD. 
New  York  Common  Pleas  ;  General  Term,  Jan.,  1863. 

JURISDICTION  OF   NEW  YOKK  DISTRICT  COURTS. — RESIDENCE  OF 
PARTIES. — JUDGMENT  AGAINST  EVIDENCE. 

Section  4  of  the  District  Court  Act  (Laws  of  1857,  708,  ch.  344), — which  provides 
that  actions  shall  be  brought  in  a  district  in  which  one  of  the  plaintiffs  or  one 
of  the  defendants  resides,  unless  all  the  plaintiffs  or  all  the  defendants  reside 
out  of  the  city  of  New  York, — gives  jurisdiction  to  the  District  Courts  of  cases 
in  which  both  plaintiffs  and  defendants  are  non-residents. 

A  tailor  agreed  to  make  clothing  of  material  selected  by  his  customer,  but  made 
it  of  a  cheaper  and  stouter  material.  Held,  that  this  departure  from  the  con- 
tract justified  the  customer  in  refusing  to  accept  the  garments ;  and  that  a 
judgment  against  the  latter,  for  the  price,  was  against  evidence.  (Per  HILTON,  J.) 

Appeal  from  a  judgment  of  a  District  Court  of  the  city  of 
New  York. 

Tliis  action  was  brought  by  Edward  Evans  against  S.  M. 
Wood,  to  recover  $32,  the  price  of  certain  clothing  made  by 
defendant  for  the  plaintiff. 

Both  parties  were  non-residents  of  the  State.  The  plaintiff 
had  judgment,  and  defendant  appealed. 

Samuel  C.  Reed,  for  the  appellant. — I.  On  the  objection  be- 
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fore  trial,  that  the  court  had  no  jurisdiction,  both  parties  being 
non-residents  of  the  State,  the  action  should  have  been  dis- 
missed. (Snyder  a.  Goodrich,  2  E.  D.  Smith,  84.) 

II.  The  judgment  is  against  evidence.  The  contract  was 
conditional,  and  any  change  of  the  material  ordered,  or  want  of 
skilful  workmanship,  justified  the  defendant  in  refusing  to  ac- 
cept the  clothes.  (Moody  a.  Brown,  34  Maine,  107 ;  Howard  a. 
Hoey,  23  Wend.,  351 ;  Gallagher  a.  Waring,  9  Ib.,  20;  1  Smedes 
<&  Marsh,  383 ;  Street  a.  Blay,  2  B.  &  Ad.,  456 ;  Jones  a. 
Bright,  5  Bing.,  533,  546.) 

Culver  Patterson,  for  the  respondent. 

BY  THE  COURT. — HILTON,  J. — This  action  was  one  arising 
on  contract,  and  for  the  recovery  of  $32.  The  cause  of  action 
was,  therefore,  clearly  within  the  jurisdiction  of  the  District 
Court,  as  defined  by  section  3  of  the  District  Court  Act  of  1857. 
(1  Laws  of  1857,  707,  ch.  344.)  But  it  is  contended  that 
under  section  4,  of  the  same  act,  these  courts  are  deprived  of 
jurisdiction  in  all  cases  where  neither  of  the  parties  reside  within 
the  district  wherein  the  action  is  brought,  provided  the  fact  of 
such  non-residence  appears  in  evidence  on  the  trial,  and  the  ob- 
jection to  the  jurisdiction  be  then  taken.  (§  45.) 

To  this  view  I  do  not  agree.  The  cases  in  which  these  courts 
have  jurisdiction  being  enumerated  by  section  3,  the  district 
in  which  the  action  must  be  brought  is  there  pointed  out  by 
section  4,  in  the  following  terms :  "  An  action  of  which  these 
courts  have  jurisdiction  must  be  brought  in  a  court  held  in  the 
district  in  which  either  the  plaintiff  or  defendant,  or  one  of  the 
plaintiffs  or  one  of  the  defendants  resides,  unless  all  the  plaintiffs 
or  all  the  defendants  reside  out  of  the  city  of  New  York,  in 
which  case  the  action  may  be  brought  in  either  of  the  said  dis- 
tricts ;"  thus,  in  effect,  declaring  that  the  action  must  be  brought 
within  the  district  where  one  of  the  parties  resides ;  but  where 
neither  resides  within  the  city  of  New  York,  as  was  the  case 
here,  then  the  action  may  be  brought  within  either  district. 

I  think,  therefore,  the  justice  was  right  in  holding  that  he 
had  jurisdiction.  But  I  do  not  agree  that  the  evidence  war- 
ranted a  judgment  in  favor  of  the  plaintiff. 

The  claim  was  to  recover  the  value  of  a  coat  and  pantaloons, 
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made  for  and  delivered  to  the  defendant,  but  returned  by  him 
as  unsatisfactory.  The  evidence  showed,  conclusively,  that  the 
garments  were  not  made  of  the  cloth  selected  and  ordered  by 
the  defendant,  but,  on  the  contrary,  a  stouter  and  cheaper  ma- 
terial was  substituted.  This  justified  the  defendant  in  his 
refusal  to  accept  them,-  and  the  justice  should  have  so  held. 
Judgment  reversed. 

DALY,  F.  J. — There  is  a  very  material  distinction  between 
the  language  of  the  section  under  consideration,  and  that  of 
the  103d  section  of  the  Act  of  1813.  The  Act  of  1813  declares 
that  the  action  shall  be  brought  either  in  the  ward  where  the 
plaintiff  or  plaintiffs  or  the  defendant  or  defendants  reside,  un- 
less there  be  several  plaintiffs,  not  all  residing  in  the  same  ward, 
when  it  may  be  brought  in  the  ward  where  the  defendants,  or 
one  of  them,  reside.  It  is  very  clear,  from  the  language  here 
used,  that  the  case  which  the  statute  contemplates  is  that  of 
plaintiffs  residing  in  different  wards  of  the  city,  and  that  no  in- 
tention is  indicated  to  give  jurisdiction,  under  this  section,  in 
cases  where  both  plaintiffs  and  defendants  reside  out  of  the 
city.  Under  the  4th  section  of  the  Act  of  1857,  on  the  con- 
trary, that  intention  is  indicated,  in  my  judgment,  as  clearly  as 
language  can  express  it. 

BRADY,  J. — The  parties  to  this  action  are  not  residents  of  the 
city  of  New  York.  The  defendant  at  the  trial  on  this  fact  ob- 
jected to  the  jurisdiction  of  the  justice,  but  the  objection  was 
overruled.  The-  fourth  section  of  the  act  relating  to  justices' 
courts,  passed  in  1857,  provides,  substantially,  that  the  action 
mnst  be  brought  in  the  district  in  which  either  the  plaintiff  or 
the  defendant  resides,  or  if  there  be  a  plurality  of  defendants  or 
plaintiffs,  in  which  one  of  them  resides.  The  phraseology  of  the 
section  referred  to  is  similar  to  the  103d  section  of  the  Revised 
Laws  (2  Rev,  Laws,  379),  and  we  held,  under  that  section,  that 
the  justices'  courts  had  no  jurisdiction  where  neither  plaintiff 
nor  defendant  resided  within  the  district  of  the  justice  before 
whom  the  action  was  commenced.  The  Act  of  1857  contem- 
plates a  residence  of  one  of  the  parties  within  the  district  in 
which  the  suit  was  commenced.  It  does  not,  in  terms,  confer 
jurisdiction  where  the  parties  all  reside  out  of  the  district,  and 
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the  rule  is  well  settled  that  justices'  courts,  being  courts  of 
limited  jurisdiction,  take  nothing  by  implication. 
The  judgment  should  be  reversed. 

Judgment  reversed. 


RICE  a.  WHITLOCK. 

New  York  Common  Pleas;  General  Term,  June,  1862. 
FILING  BOND  WITH  CLKKK. — DELIVERY. 

An  order  requiring  a  bond  to  be  executed  by  one  party  in  an  action,  to  another, 
is  sufficiently  complied  with  by  filing  the  bond,  when  duly  made,  with  the  clerk 
of  the  court  by  which  the  order  was  made. 

It  is  the  practice  of  the  New  York  Common  Pleas  to  require  bonds,  exacted  as 
the  condition  of  granting  a  favor,  to  be  filed  with  the  clerk. 

Appeal  from  an  order  denying  an  application  for  a  stay  of 
proceedings. 

This  action  was  brought  by  Henry  G.  Rice  and  others  against 
Augustus  Whitlock,  upon  an  undertaking  executed  by  the  de- 
fendant as  surety  in  an  action  between  the  present  plaintiffs  and 
one  Isham,  as  defendant,  on  an  appeal  taken  therein  from  the 
special  to  the  general  term  of  this  court. 

The  judgment  was  affirmed  at  the  general  term,  and  from 
that  affirmance  an  appeal  (before  the  commencement  of  this 
action)  had  been  taken  to  the  Court  of  Appeals  by  Isham,  and 
the  usual  undertaking  to  stay  proceedings,  under  sections  334 
and  335  of  the  Code,  was  filed  and  served.  Upon  the  call  of 
the  case  for  trial,  the  defendant's  counsel  appeared  and  objected 
to  proceeding  to  trial,  showing  the  following  facts :  That  imme- 
diately after  the  commencement  of  this  action.,  the  defendant 
moved  at  special  term  for  a  stay  of  proceedings  in  this  action 
until  the  decision  of  the  case  in  the  Court  of  Appeals ;  that  the 
motion  was  granted  unless  the  plaintiff  should,  within  ten  days, 
execute  a  bond,  with  two  sureties,  to  the  defendant,  conditioned 
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to  return  the  money  that  should  be  collected  in  this  action,  in 
case  the  said  judgment  should  be  reversed  in  the  Court  of  Ap- 
peals ;  that  on  the  tenth  day  plaintiff's  attorney  served  a  copy 
of  a  bond,  under  and  pursuant  to  the  requirements  of  the  order, 
with  a  notice  that  the  original  was  filed  with  the  clerk  of  this 
court.  The  defendant's  attorney  thereupon  objected,  in  writ- 
ing, that  such  filing  was  not  a  good  delivery  of  the  bond,  and 
demanded  that  the  original  bond  be  delivered  on  that  or  the 
following  day ;  and  that  the  plaintiff's  attorneys  refused  to  do  so. 

The  defendant's  counsel  then  insisted  that  the  bond  in  ques- 
tion was  ineffectual,  as  it  was,  by  the  order,  required  to  be  "  ex- 
ecuted" (which  included  a  legal  delivery),  there  being  no  pro- 
vision in  the  order,  or  by  the  court,  or  by  statute,  or  at  common 
law,  for  filing  it ;  that  the  filing  or  leaving  it  with  the  clerk, 
was  in  fact  leaving  it  with  a  stranger ;  that  it  did  not  even 
amount  to  a  delivery  in  escrow,  and  that  the  non-delivery  there- 
of could  be  taken  advantage  of  by  the  sureties,  in  case  an  action 
should  be  brought  upon  it  against  them. 

The  court  decided  that  the  delivery  was  complete  by  the 
filing,  and  ordered  the  trial  to  proceed. 

From  such  order  the  defendant  appealed  to  the  general  term. 

Isaiah  T.  Williams,  for  the  appellant. — I.  The  law  does  not 
recognize  the  execution  of  such  a  bond  as  this  in  any  case. 
Neither  a  court  nor  a  judge  require  it,  or  had  power  to  require  it. 
The  court  had  a  discretion  to  stay  or  not — to  stay  proceedings 
in  a  suit  pending  in  this  court.  It  required  a  stay,  unless  the 
plaintiffs  should  elect  to  execute  a  bond. 

II.  But  the  bond  does  not  refer  to  any  suit  pending  in  this 
court,  but  to  a  suit  pending  in  the  Court  of  Appeals.     If  a  clerk 
of  the  court  in  which  the  action  is  pending,  or  to  which  the 
bond  chiefly  refers,  is  the  legal  custodian  of  the  bond,  then  it 
should  have  been  filed  with  the  clerk  of  the  Court  of  Appeals. 

III.  The  defeating  portion  of  the  order  was  not  complied 
with;  no  bond  was  "executed"  within  the  ten  days  therein 
prescribed,  and  therefore  the  order  became  an  absolute  stay  of 
the  plaintiff's  proceedings.    (Burr.  Law  Die.,  art.  "  Deed  ;"  Jack- 
son a.  Phipps,  12  Johns.,  418  ;  Burr.  Law  Die.,  art.  "  Bond ;"  6 
Gray,  124;  11  2nd.,  92;  19  HI.,  631,  34;  N.  H.,  460;  2  Will 
(28  Vt.\  228 ;  4  Wise.,  537 ;  20  Barl.,  332 ;  26  Mass.  (4  Cicsh.}, 
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275  ;  2  Har.  <£  J.,  108,  and  note;  10  Mass.,  456 ;  12  7J.,  456  ; 
10  How.  Pr.,  344;  2  /SwmZ  (T^.),  164;  7  Peck,  91 ;  3  Den., 
291.) 

Martin  &  Smith,  for  the  respondents. 

BY  THE  COURT.*— HILTON,  J. — It  has  been  the  uniform  prac- 
tice of  the  court,  where  relief  or  a  favor  is  granted  to  a  party 
upon  condition  that  he  give  a  bond  as  security  against  any 
injurious  consequences  which  may  happen  to  his  opponent 
arising  from  the  granting  of  the  favor  or  relief,  to  require  the 
written  security  to  be  placed  in  the  custody  of  the  clerk  of  the 
court,  regarding  it  as  a  paper  in  the  cause  properly  belonging 
to  the  files  of  the  court,  until  the  contingency  shall  arise  which 
it  was  intended  to  secure  against. 

In  accordance  with  this  practice,  the  judge  at  the  trial  very 
properly  held  that  the  plaintiff,  by  filing  the  bond  in  question 
with  the  clerk,  had  complied  with  the  condition  in  the  order  of 
January  15,  upon  which  the  stay  of  proceedings  in  this  action 
should  cease. 

Order  at  special  term  affirmed,  with  $10  costs. 


MALONE  a.  STILWELL. 
New  York  Common  Pleas;  General  Term,  January,  1863. 

COMPLAINT  IN  ACTION  FOE  SLANDER. — JOINDER   OF  CAUSES  OF 
ACTION. — HUSBAND  AND  WIFE. — GROUND  OF  DEMURRER. 

A  cause  of  action  against  the  husband,  for  the  wrongful  act  of  his  wife,  cannot  be 
joined  with  a  cause  of  action  against  him  for  his  own  wrongful  act. 

Thus,  the  complaint,  in  an  action  against  husband  and  wife,  stated  a  cause  of  ac- 
tion for  slanderous  words  of  the  wife,  and  a  further  cause  of  action  for  slan- 
derous words  of  the  husband. 

Held,  that  the  two  causes  of  action  were  improperly  joined. 

On  demurrer,  all  objections  to  the  pleading  demurred  to,  except  those  specified  as 
grounds  of  demurrer,  are  deemed  waived. 

*  Present,  DALY,  F.  J.,  BRADY  and  HILTON,  JJ. 
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A  complaint  which  avers  that  defendant  spoke  certain  words  of  and  concerning 
the  plaintiff,  and  setting  forth  the  words,  which  appear  actionable  per  se,  suffi- 
ciently states  a  cause  of  action. 

Appeal  from  an  order  overruling  demurrers. 

Tills  was  an  action  by  Eliza  Malone  against  B.  M.  Stilwell 
and  Elizabeth  Stilwell,  to  recover  two  thousand  dollars  for  an 
alleged  slander.  The  complaint,  omitting  formal  portions,  was 
as  follows : 

That  on,  &c.,  at,  &c.,  the  plaintiff  was  a  domestic  servant  in 
the  employment  of  the  defendants  ;  that  on  said  day  Elizabeth 
Stilwell,  one  of  the  above-named  defendants,  wife  of  Benjamin 
M.  Stilwell,  the  other  defendant,  contriving,  and  wickedly  and 
maliciously  intending,  to  injure  this  plaintiff  in  her  good  name, 
fame,  and  credit,  and  to  bring  her  into  public  scandal,  infamy, 
and  disgrace,  with  and  among  all  her  neighbors,  and  other 
good  and  worthy  citizens,  and  to  cause  it  to  be  suspected  and 
believed  by  these  neighbors  and  citizens  that  the  said  plaintiff 
had  been  and  was  guilty  of  the  offences  and  misconduct 
hereinafter  mentioned,  to  have  been  made  and  charged  upon 
her  by  the  said  defendant,  Elizabeth  Stilwell;  and  to  vex, 
harass,  and  oppress  her,  the  said  defendant,  Elizabeth  Stilwell, 
did,  on  the  31st  day  of  January,  1861,  aforesaid,  at  and  in  the 
house  of  the  defendants,  at,  &c.,  in  a  certain  discourse  which 
the  said  defendant,  Elizabeth  Stilwell,  then  and  there  had,  in 
the  presence  and  hearing  of  her  said  husband,  Benjamin  M. 
Stilwell,  one  of  the  defendants  herein,  and  in  the  presence  and 
hearing  of  divers  good  and  worthy  citizens,  and  in  the  presence 
and  hearing  of  the  plaintiff's  fellow-servants,  falsely  and  mali- 
ciously spoke  and  declared  of  and  concerning  the  said  plaintiff 
the  false,  scandalous,  malicious,  and  defamatory  words  following, 
that  is  to  say:  "You  have  stole  my  two  diamond  earrings, 
worth  $150.  I  know  you  have  got  them.  I  know  this  is  not 
your  first  offence.  I  have  been  told  so  by  a  clairvoyant  who 
resides  at  the  Planter's  Hotel,  in  this  city.  You  must  leave  my 
house ;  but  before  you  depart  I  must  search  your  trunks,  to  see 
if  you  have  stolen  any  other  articles  from  me."  And  the  said 
Benjamin  M.  Stilwell  then  said:  "Here  is  $10  for  your  wages ; 
pack  up  and  leave  the  house,  for  I  always  knew  you  stole  the 
rings." 
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"  By  means  of  the  committing  of  which  said  several  grievances, 
by  the  said  Elizabeth  Stilwell  and  Benjamin  M.  Stilwell  as 
aforesaid,  the  said  plaintiff  has  been  and  still  is  greatly  injured  in 
her  good  name  and  credit,  and  also  greatly  injured  in  her  pro- 
fession and  business,  and  brought  into  public  scandal,  infamy, 
and  disgrace  with  and  among  all  her  neighbors,  and  other  good 
and  worthy  citizens,  to  the  damage  of  this  plaintiff  $2,000." 

To  this  complaint  the  defendant,  Benjamin  Stilwell,  demurred, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  him.  The  defendant,  Elizabeth  Stil- 
well, demurred,  on  the  ground  that  two  causes  of  action  were 
improperly  united.  The  demurrers  were  overruled  at  special 
term  by  DALY,  F.  J.,  and  the  defendants  appealed. 

/Stilwell  (&  Swain,  for  the  appellants. — I.  The  complaint  in 
this  action  contains  two  distinct  causes  of  action,  which  are  im- 
properly joined.  The  complaint  alleges  slander  uttered  by  the 
wife — for  which  an  action  would  lie  against  both ;  but  it 
alleges,  also,  a  cause  of  action  for  slanderous  words  uttered  by 
the  husband,  for  which  he  alone  can  be  sued.  The  complaint 
then  unites  two  causes  of  action,  in  different  rights,  of  which 
the  joinder  is  improper.  Under  the  former  system  of  pleading 
such  a  declaration  would  have  been  bad.  Has  the  rule  been 
so  completely  changed  that  this  complaint  can  be  held  good  2 
(7  How.  Pr.,  236.) 

II.  This  is  not  a  case  of  rendering  the  complaint  more  accu- 
rate by  striking  out  the  matter  as  irrelevant.     It  cannot  be 
irrelevant,  if  it  states  a  cause  of  action  against  one  of  the  parties 
to  the  action.     If  the  averment  constitute  a  cause  of  action  or 
defence,  it  will  not  be  stricken  out.     (6  How.  Pr.,  485 ;  1  Code 
R.,  102 ;  9  How.  Pr.,  37;  5  Sand/.,  216.) 

III.  The  simplification  of  pleadings  under  the  Code  should 
operate  as  holding  the  pleader  to  greater  strictness  of  statement, 
otherwise  an  encouragement  is  held  out  to  laxity,  which  may 
be  of   dangerous  precedent.     It  is  evident  that  the  pleader 
meant,  in  this  case,  to  enhance  the  damages  by  showing  that  the 
husband  participated  with  the  wife  in  the  slanderous  charge. 
If  so,  the  demurrer  is  well  taken  and  should  be  upheld.     9  Ab- 
botts' Pr.,  400,  and  17  How.  Pr.,  147,  are  authorities  for  plead- 
ing by  a  married  woman. 
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Cornelius  P.  Schermerhorn,  for  the  respondents. — Complaint 
states  a  good  cause  of  action  against  the  wife,  and  is  therefore 
good  as  against  the  husband,  and  he  cannot  demur.  (10  How. 
'Pr.,  222  ;  31  Barb.,  121.)  There  is  no  joinder,  in  the  complaint, 
of  several  incompatible  causes  of  action.  There  is  but  one 
cause  of  action  stated,  and  that  is  for  the  slanderous  words 
spoken  by  the  wife.  "What  else  is  recited  in  the  complaint,  as 
having  been  said  by  the  husband,  is  mere  surplusage.  It  has 
none  of  the  elements  essential  to  a  cause  of  action,  and  would 
be  stricken  out  on  motion  made  for  that  purpose.  A  motion  is 
the  sole  and  only  remedy.  (Howard? s  Code,  273;  6  How.  Pr., 
269,  355,  475 ;  15  Ib.,  68,  261,  529.)  The  allegations  necessary 
in  an  action  of  slander,  are :  1.  The  speaking  of  the  words,  and  that 
they  are  false.  2.  That  they  were  spoken  of  and  concerning 
the  plaintiff.  3.  That  they  were  published  (that  is,  spoken)  in 
the  presence  and  hearing  of  other  persons.  The  above  are 
essential  and  elemental  requirements  in  a  complaint,  and  cannot 
be  dispensed  with.  A  complaint  deficient  in  any  of  these  essen- 
tial ingredients,  is  substantially  defective.  (6  Wend.,  413  ;  12 
Ib.,  135 ;  1  Chitt.  PL,  403,  309 ;  1  Saund.,  242 ;  1  Stark,  on  Slan- 
der, 2  ed.,  358,  411,  416.)  The  allegation  contained  in  the  com- 
plaint, as  to  what  the  husband  said,  is  wholly  destitute  of  the 
ingredients  necessary  to  constitute  a  cause  of  action  as  against 
him  for  what  he  said ;  for,  1.  There  is  no  averment  that  the  words 
were  false  and  maliciously  spoken  ;  or,  2.  That  they  were  spoken 
of  and  concerning  the  plaintiff.  3.  That  they  were  published 
(that  is,  spoken)  in  the  presence  and  hearing  of  third  persons. 
If  a  complaint,  otherwise  good,  is  loaded  with  redundant  mat- 
ter, the  defendant  must  move  under  section  160  of  the  Code. 
(14  How.  Pr.,456  ;  15  11.,  286  ;  Howard's  Code,  273  ;  15  How. 
Pr.,  221,  261,  529 ;  6  lb.,  59,  68,  352.)  It  is  also  held,  that 
even  when  two  causes  of  action  have  been  improperly  unit- 
ed under  section  167  of  the  Code,  and  not  separately  stated, 
the  defendant's  remedy  is  by  motion,  and  not  by  demurrer. 
(22  How.  Pr.,  194,  236 ;  13  Abbotts'  Pr.,  525 ;  11  How.  Pr., 
202.) 

HILTON,  J. — I  think  this  complaint  is  open  to  the  objection 
that  it  states  two  distinct  causes  of  action  which  cannot  be 
joined. 
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It  is  true,  it  commences  by  alleging,  with  proper  averments,  a 
distinct  cause  of  action  against  the  defendants  for  slander  utter- 
ed by  the  wife,  and  closes  by  stating  the  slanderous  words  used, 
but  it  adds  to  this  other  slanderous  words  uttered  at  the  same 
time  by  the  husband.  Then  follows  the  averment,  "  by  means 
of  the  committing  of  which  said  several  grievances  by  the  said 
Elizabeth  Stilwell  and  Benjamin  M.  Stilwell  as  aforesaid,  the 
said  plaintiff  has  been  and  still  is  greatly  injured  in  her  good 
name  and  credit,  and  also  greatly  injured  in  her  profession  and 
business,  and  brought  into  public  scandal,  infamy,  and  disgrace 
with  and  among  all  her  neighbors,  and  other  good  and  worthy 
citizens,  to  the  damage  of  this  plaintiff  $2,000."  Wherefore 
judgment  is  demanded  for  that  sum. 

Clearly  this  is  an  averment,  that  by  reason  of  this  slander, 
uttered  by  the  husband  and  by  the  wife,  the  plaintiff  has  sus- 
tained the  damage  for  which  the  action  is  brought ;  and  should 
the  case  go  to  trial  on  such  a  complaint,  the  plaintiff  would, 
beyond  a  doubt,  be  entitled  to  give  evidence  of  both  the  slan- 
ders alleged,  and  recover  damages  in  respect  to  both  (1  Starkw 
on  Slander,  356) ;  and  unless  this  objection,  that  two  causes  of 
action  were  improperly  joined,  had  been  taken  by  demurrer,  the 
verdict  would  cure  the  error. 

The  demurrer  of  the  defendant,  Elizabeth  Stilwell,  therefore, 
must  be  sustained  upon  the  ground  therein  stated,  that  several 
causes  of  action  have  been  improperly  joined ;  and  the  order 
appealed  from,  so  far  as  it  overrules  her  demurrer,  should  be 
reversed. 

But  the  order  was  right  in  overruling  the  demurrer  of  the 
defendant,  Benjamin  M.  Stilwell,  which  asserts  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  him. 

Having  stated  this  as  his  objection,  he  must  be  regarded  as 
waiving  all  others.  (Code,  §  144,  subd.  6 ;  §§  145-148.) 

The  complaint  alleges  not  only  one,  but  two  causes  of  action 
against  him.  One  for  the  slander  spoken  by  his  wife,  in  an 
action  for  which  he  must  be  joined  as  defendant  (Matthews  a. 
Fiestel,  2  E.  D.  Smith,  90),  and  one  for  the  slander  uttered  by 
him,  in  respect  to  which  the  wife  is  an  improper  party.  (Swithin 
a.  Vincent,  2  Wils.,  227 ;  Bacon  Ab.,  Baron  &  Feme.,  [L.] ;  1 
Sdw.  N.  P.,  10  ed.,  298 ;  1  Stark,  on  Slander,  355 ;  1  Black. 
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.,  443;  Brown  on  Actions  at  Zaw,  249.)    His  demurrer 
was,  therefore,  not  well  taken. 

BRADY,  J.,  concurred. 

DALY,  F.  J.  —  I  held,  that  the  averment  that  the  defendant 
Benjamin  M.  Stilwell  spoke  the  words  attributed  to  him,  and 
that  "  by  means  of  his  committing  that  grievance,"  the  speak- 
ing of  the  words,  the  plaintiff  had  been  injured,  was  not  a  suffi- 
cient averment  to  establish  a  separate  cause  of  action  against 
him.  To  constitute  a  cause  of  action  in  slander,  it  is  essential 
that  the  words  should  have  been  spoken  with  a  malicious  intent 
on  the  part  of  the  defendant.  (1  Stark,  on  Slan.,  384,  188,  191, 
2  Am.  ed.)  The  complaint  must  show  a  malicious  intent  on 
his  part,  though  it  is  not  necessary  to  use  any  precise  form  of 
words;  a  general  averment  that  he  spoke  them  maliciously, 
falsely,  or  wrongfully  will  suffice,  or  any  thing  from  which  a 
malicious  intent  in  speaking  them  can  be  inferred. 

The  complaint  averred  that  Mrs.  Stilwell  spoke  the  words 
attributed  to  her  falsely  and  maliciously,  but  there  was  no  like 
averment  as  to  the  intent  with  which  her  husband  uttered  the 
words  attributed  to  him.  Upon  disposing  of  the  demurrer  orally 
at  the  special  term,  I  thought  that  the  averment  of  the  cause 
of  action  against  him  for  this  reason  was  not  complete,  and  that 
the  plaintiffs  remedy  was  to  move  to  strike  out  this  part  of  the 
pleading  as  irrelevant,  and  not  to  demur.  But,  upon  looking 
into  the  authorities,  and  after  examining  the  complaint  more 
carefully,  which  is  very  unskilfully  drawn,  I  am  satisfied  that 
a  sufficient  averment  of  a  separate  cause  of  action  against  the 
husband  may  be  extracted  from  it. 

The  defamation  respectively  attributed  to  the  husband  and 
the  wife  is  substantially  the  same  —  that  the  plaintiff  stole  cer- 
tain rings  belonging  to  Mrs.  Stilwell  ;  and  the  averment  that 
Mrs.  Stilwell  uttered  what  is  attributed  to  her  falsely,  is  an 
averment  that  the  charge  which  she  made  was  false,  which  may 
be  taken  also  as  applying  to  the  charge  made  by  the  husband, 
as  it  was  in  substance  the  same. 

The  words  attributed  to  the  husband  are:  "Pack  up  and 
leave  the  house,  for  I  always  knew  that  you  stole  the  rings." 
This  was  imputing  to  the  plaintiff  a  felonious  act.  The  words 
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were  actionable,  per  se,  and  no  proof  of  damage  or  of  malice  is 
necessary,  the  plaintiff  being  entitled  to  recover  upon  proof  of 
the  speaking  of  the  words,  there  being  in  such  a  case  what  is 
denominated  malice  in  law,  and  it  certainly  cannot  be  necessary 
for  the  plaintiff  to  aver  what  she  is  not  required  to  prove.  Her 
statement  of  the  cause  of  action  is  complete,  if  she  avers  that 
the  defendant  spoke  of  and  concerning  her  words  actionable  of 
themselves. 

In  an  anonymous  case  in  Styles'  Rep.,  5,  392,  it  was  said  by 
ROLLF>,  C.  J.,  that  an  averment,  in  a  declaration,  that  the  words 
were  spoken  falsely  and  maliciously,  was  not  necessary,  though 
it  was  in  an  indictment.  In  Sergeant  Williams's  Notes  to  San- 
ders (1  Sand.,  242,  a,  note  2),  he  qualifies  the  remark,  by  ob- 
serving that  he  supposes  that  what  the  chief  justice  meant  was, 
that  the  omission  in  the  declaration  would  be  cured  after  ver- 
dict ;  but  I  suppose  that  what  he  meant  was,  that  it  was  unne- 
cessary where  malice  was  an  inference  of  law, — in  consonance 
with  what  was  ruled  in  a  case  decided  more  than  half  a  cen- 
tury before  Rolle's  time  (Mercer  a.  Spark,  Owen,  51),  that  it  is 
not  necessary  to  aver  in  the  declaration  that  the  defendant 
spoke  the  words  maliciously,  if  the  words  are  in  themselves 
malicious  and  slanderous ;  that  is,  where,  as  in  this  case,  they 
are  actionable  per  se.  I  agree,  therefore,  with  rny  brother  Hil- 
ton, that  the  decision  upon  the  demurrer  interposed  by  the  wife 
was  erroneous. 

Order  at  special  term  affirmed,  so  far  as  it  overrules  the  de- 
murrer of  the  husband,  and  reversed  so  far  as  it  overrules  the 
demurrer  of  the  wife.  No  costs  on  this  appeal  to  either  party. 


STRONG  a.  DE  FOREST. 

Supreme  Court,  First  District;  At  Chambers,  February,  1863. 
DAMAGES  BY  INJUNCTION. 

Damages  by  reason  of  an  injunction  do  not  include  the  defendant's  general  coun- 
sel-fees in  the  cause.  He  can  claim  as  damages  only  such  counsel-fees  as  are 
incurred  in  moving  or  preparing  to  move  to  dissolve  such  injunction. 
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Motion  to  confirm  report  of  referee,  appointed  to  ascertain 
defendant's  damages  by  reason  of  an  injunction. 

The  action  was  by  Robert  Strong  against  Benjamin  De  For- 
est and  Charles  L.  Rowan.  The  facts  are  sufficiently  stated  in 

the  opinion. 

> "  I 

M.  J.  Bacon,  for  the  motion. 
Samuel  Brown,  opposed. 

SUTHERLAND,  P.  J. — It  appears  from  the  testimony  taken 
before  the  referee,  that  there  was  no  application  or  motion  to 
dissolve  the  injunction ;  but  that  the  dissolution  of  the  injunc- 
tion followed  from  the  dismissal  of  the  complaint. 

It  cannot  be  said,  therefore,  that  the  counsel-fees  of  $500 
were  incurred  in  obtaining  a  dissolution  of  the  injunction,  and 
thus  bringing  this  case  within  that  of  Coates  a.  Coates  (1  Duer, 
664) ;  Wilde  a.  Joel  (15  How.  Pr.,  320) ;  and  Edwards  a.  Bo- 
dine  (11  Paige,  223).  There  was  some  evidence  before  the 
referee,  that  preparations  were  made  by  counsel  to  make  a  mo- 
tion to  dissolve  the  injunction  ;  but  the  referee  does  not  find 
what  the  services  of  the  counsel  in  making  such  preparation,  as 
distinguished  from  services  generally  in  the  case  and  in  the 
preparation  for  trial,  were  worth. 

In  my  opinion,  the  report  of  the  referee  cannot  be  confirmed.* 

*  The  case  was  referred  back  to  the  same  referee,  with  directions  to  take  further 
testimony,  and  to  make  an  additional  report  on  the  basis  of  the  above  opinion  ;  and 
on  the  coming  in  of  the  report,  the  following  order  was  made  by  Mr.  Justice  Mil- 
ler :  "It  is  ordered  that  said  report,  first  made  by  said  referee,  as  amended  and 
explained  in  the  said  additional  report,  be  in  all  respects  confirmed.  And  the 
damages  of  said  Benjamin  De  Forest  and  Charles  L.  Eowan  be  assessed  at  five 
hundred  dollars,  as  reported  by  said  referee,  together  with  the  sum  of  $60,  the 
fees  paid  said  referee,  and  $10  costs  of  this  motion,  making  together  the  sum  of 
$570. 

"And  it  is  further  ordered,  that  said  defendants  or  their  attorneys  have  leave 
to  prosecute  said  undertaking." 
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JULIO  a.  INGALLS. 
Supreme  Court,  First  District ;  At  Chambers,  March,  1863. 

FORMER  ACTION   FOR  THE   SAME  CAUSE  IN   ANOTHER    STATE. — 
NON-PAYMENT  OF  COSTS. 

The  court  will  not  stay  plaintiffs  proceedings  until  the  costs  of  a  former  unsuc- 
cessful suit,  brought  in  another  State  or  country,  for  the  same  cause  of  action, 
shall  have  been  paid. 

Motion  for  security  for  costs,  and  for  a  stay  till  the  costs  of  a 
former  action,  for  the  same  cause,  were  paid. 

This  action  was  by  William  T.  Julio  against  Henry  T.  Ingalls 
and  others.  The  defendants  moved  upon  an  affidavit  show- 
ing non-residence  of  the  plaintiff,  and  that  a  former  action 
had  been  brought  against  the  defendants  by  the  same  plaintiff, 
in  the  Supreme  Judicial  Court  of  Massachusetts,  in  which  judg- 
ment was  rendered  in  favor  of  the  defendants,  and  for  their 
costs,  $115.44.  The  defendants,  likewise,  submitted  an  authen- 
ticated copy  of  the  record  of  the  action  in  Massachusetts.  At 
the  hearing  of  the  motion,  the  plaintiff  gave  evidence  showing 
that  he  was  a  resident  of  this  State. 

Charles  Tracy,  for  the  motion,  cited  Julio  a.  Ingalls  (1  Allen, 
41 ;  1  Burr.  Pr.,  410) ;  Jackson  a.  Miller  (3  Cow.,  57) ;  Perkins 
a.  Hinman  (19  Johns.,  237) ;  Exp.  Stone  (3  Cow.,  380) ;  Jack- 
son a.  Carpenter  (lb.,  22) ;  Kentish  a.  Tatham  (6  HiM,  372) ;  Ed- 
wards a.  Ninth  Av.  R.  R.  Co.  (22  How.  Pr.,  444) :  Dresser  a. 
Brooks  (5  75.,  75). 

Gerrit  Z.  House,  opposed. 

INGRAHAM,  J. — The  defendant  moves  for  security  for  costs, 
and  for  an  order  staying  proceedings  until  the  costs  of  a  former 
action  for  the  same  cause,  brought  in  Massachusetts,  are  paid. 

Upon  the  first  branch  of  the  motion  the  plaintiff  proves  his 
residence  to  be  in  this  State,  and  that  is  conclusive. 
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As  to  the  application  for  the  stay  of  proceedings  until  the 
costs  in  the  action  in  Massachusetts  are  paid,  that  must,  also, 
be  denied.  The  defendant  has  referred  to  no  case  sustaining 
his  motion,  and  I  have  not  been  able  to  find  any.  If  the  action 
had  been  still  pending,  he  could  not  have  set  up  the  pendency 
of  such  action  as  a  defence ;  and  the  same  rule,  by  analogy, 
applied  to  this  case  would  be  an  answer  to  the  motion.  The 
enforcement  of  that  rule  has  been  confined  to  courts  within  the 
State ;  and  not  always  applied  even  here,  where  the  different 
courts  proceeded  by  different  modes  of  practice,  or  were  gov- 
erned by  different  principles  in  their  decisions. 

With  much  more  force  it  and  may  be  said  that  it  should  not 
be  applied  to  cases  where  the  courts  were  in  different  States, 
and,  perhaps,  governed  by  entirely  different  modes  of  proceeding. 

The  rule  has  never  been  extended  to  costs  in  actions  pending 
in  other  States  or  countries,  and  there  are  good  reasons  why  it 
should  not  be. 

Motion  denied,  with  $10  costs. 


MORRELL  a.  HEY. 

Supreme  Court,  First  District ;  At  Chambers,  November,  1862. 
COMMISSION  IN  SUPPLEMENTARY  PROCEEDINGS. 

There  is  no  authority,  either  under  the  Revised  Statutes,  or  section  399  of  the  Code, 
as  amended  in  1860  and  1862,  for  the  issue  of  a  commission  in  supplementary 
proceedings.* 

*  In  the  case  of  LOCKWOOD  a.  WORSTELL  (Supreme  Court,  First  District;  At  Cham- 
bers, 1862),  it  was  Held,  that  the  wife  of  a  judgment-debtor,  against  whom  supple- 
mentary proceedings  are  had,  may  be  examined  under  section  294  of  the  Code, 
which  authorizes  the  examination  of  third  persons  alleged  to  have  property  be- 
longing to  the  judgment-debtor.  Also,  that  such  proceedings  for  the  examina- 
tion of  a  third  person  may  be  instituted  after  the  original  examination  of  the 
judgment-debtor,  under  section  292,  is  ended,  and  a  receiver  of  his  property  has 
been  appointed. 

These  points  were  determined  by  Mr.  Justice  CLERKK. 

John  Toumshend,  Jr.,  for  the  plaintiff. 
John  Davidson,  for  the  defendant. 
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Application  for  a  commission. 

Judgment  was  recovered  in  this  action  by  John  H.  Morrell 
against  Eibe  Hey,  for  $199.38.  After  the  return  of  execution 
unsatisfied,  an  order  for  the  examination  of  the  defendant, 
in  supplementary  proceedings,  was  issued,  and  a  reference 
ordered  to  take  such  examination.  Pending  the  reference  it 
became  desirable  for  the  plaintiff  to  take  the  testimony  of  a 
witness  in  Europe,  in  relation  to  the  ownership  of  a  fund  of 
$663,  which,  it  was  claimed,  was  applicable  to  the  payment  of 
the  judgment.  The  plaintiff  applied  at  chambers  for  leave  to 
issue  a  commission  to  take  the  testimony  of  such  witness. 

Cyrus  Lawton,  for  the  motion. 
Mr.  Fullen,  opposed. 

INGRAHAM,  P.  J. — The  plaintiff  moves  for  a  commission  to 
examine  a  witness  in  supplementary  proceedings. 

It  is  conceded  that  prior  to  amendment  of  the  Code,  in  1860, 
such  a  motion  could  not  be  granted. 

I  do  not  think  the  amendment  of  the  Code,  in  section  399, 
alters  that  rule.  That  section,  as  amended,  only  applies  to  the 
examination  of  the  witness,  and  extends  to  special  proceedings 
the  right  to  examine  a  party  as  in  an  action.  It  does  not  allow 
a  commission  to  issue  for  such  purpose.  There  is  no  other 
statute  which  makes  such  a  commission  proper.  The  Revised 
Statutes,  under  which  commissions  are  issued,  require  issue  to 
be  joined. 

The  law  as  to  commissions  for  the  examination  of  witnesses, 
is  not  altered  either  by  the  amendments  of  1860  or  1862. 

Motion  denied. 
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THE  PEOPLE  on  rel.  WILSON  a.  SWAYZE. 
Supreme  Court,  First  District ;  General  Term,  February,  1863. 

LANDLORD  AND  TENANT. — NON-PAYMENT  OF  RENT. — SUMMARY 
PROCEEDINGS. — BREACH  OF  COVENANT  TO  PAY  TAXES. 

The  failure  of  a  tenant  to  pay  the  taxes  which  he  has  covenanted  to  pay  as  one 
of  the  conditions  of  his  lease,  in  addition  to  the  rent  reserved,  does  not  author- 
ize summary  proceedings  to  dispossess  him  as  for  non-payment  of  rent. 

Certiorari  to  review  summary  proceedings  by  a  landlord  to 
dispossess  his  tenant. 

In  June,  1862,  Caroline  Swayze  presented  to  the  justice  of  a 
New  York  District  Court  an  affidavit  setting  forth  that  one 
Eve  Wilson  was  her  tenant  in  respect  to  premises  149  Yarick- 
street,  New  York ;  that  in  1807,  Isaac  Worden  leased  these 
premises  to  Samuel  Helmes  for  fifty-six  years  by  lease,  in  wri- 
ting, at  the  yearly  rent  of  $27.50 ;  that  in  said  lease,  Helmes 
covenanted  and  agreed  to  pay  and  discharge  all  such  lawful 
duties,  taxes,  and  assessments  as  should,  during  the  term,  be 
laid,  rated,  assessed,  or  imposed  by  authority  of  the  United 
States,  by  the  Legislature  of  this  State,  or  by  the  Corporation 
of  the  city  of  New  York,  upon  the  premises;  that  Helmes 
assigned  to  one  William  Lake  died  seized  of  said  lease  and 
premises ;  that  Eve  Lake  was  executrix  of  William  Lake, 
and  took  possession  of  the  premises  under  said  lease  and  will, 
and  subsequently  intermarried  with  one  Wilson,  since  deceased  ; 
that  Eve  Wilson  still  held  the  premises  under  the  lease,  but 
had  failed  to  pay  the  taxes  of  1857,  and  the  four  succeeding 
years. 

The  affidavit  set  forth  that  the  executors  of  Isaac  Worden 
duly  assigned  and  transferred  said  premises  and  lease  to  Henry 
Ellsworth,  who  subsequently  duly  assigned  and  transferred  said 
premises  and  lease  to  the  present  landlord. 

Mrs.  Wilson  took  various  objections  before  the  justice  below, 
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which  were  overruled,  and  possession  was  awarded  to  the  land- 
lord. 

Mrs.  Wilson  sued  out  the  present  certiorari  to  review  that 
proceeding. 

Albert  Smith,  for  the  relator. — I.  The  landlord  must  make 
out  a  plain  case,  and  leave  nothing  to  be  inferred.  (6  Hilly 
314 ;  4  Den.,  71-118 ;  5  N.  Y.,  388 ;  24  Barb.,  438 ;  22  How. 
Pr.,  183-186;  16  Ib.,  449;  16  Bwrb.,  474;  32  lb.,  540;  5 
How.  Pr.,  95 ;  9  JUT.  Y.y  35 ;  15  Wend.y  226 ;  9  Ib.,  227 ;  1  HiUy 
512 ;  8  Cow.,  13.) 

II.  The  relation  of  landlord  and  tenant  is  not  sufficiently  set 
forth.     The  estate  could  not  have  gone  to  the  executors  of  Isaac 
Worden  but  to  his  heirs ;  so  the  conclusion  is,  that  the  respond- 
ent is  not  landlord  by  her  own  showing.     The  due  appointment 
of  the  executors,  and  their  power  under  the  will,  if  they  had 
any,  should  have  been  shown.    (6  Hill,  314 ;  17  How.  Pr.y  197 ; 
27  Barl.y  337.) 

III.  It  doeg  not  appear  by  the  affidavit  that  the  tenant  was 
in  arrears  for  rent.     1.  The  complaint  is,  that  she  had  not  paid 
taxes.     2.  But  taxes  are  not  rent,  and  are  not  shown  to  have 
been  reserved  as  rent,  by  the  affidavit.     3.  Rent,  at  common 
law,  must  be  capable  of  being  reduced  to  a  certainty  by  either 
party.     (3  Cruise  Dig.,  312.)     4.  It  does  not  appear  how  taxes 
were  to  be  made  rent,  nor  when  they  were  to  become  due,  and 
these  very  necessary  connections  of  rent  cannot  be  inferred. 
(See  cases  above  cited.) 

IY.  If  the  affidavit  was  insufficient,  the  justice  could  not  ac- 
quire jurisdiction  either  by  a  trial  on  the  merits  or  by  consent. 
(9  Johns.,  239 ;  ZCai.,  129.) 

Edwin  It.  Bogardus,  for  the  respondent. 

CLERKE,  J. — Without  waiting  to  examine  whether  Swayze 
has  shown  that  she  stands  in  the  relation  of  landlord  to  the 
relator,  I  do  not  think  that  she  has  sufficiently  shown  in  her 
affidavit  presented  to  the  justice,  that  the  relator  had  made  any 
default  in  the  payment  of  rent.  She  has  only  shown  that  the 
relator  did  not  pay  the  taxes  for  several  years.  The  lease  pro- 
vides for  the  payment  of  $27.50  per  annum  as  rent ;  and  in  a 
VOL.  XV.— 28 
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separate  provision,  there  is  a  covenant  for  the  discharge  of  taxes, 
&c.,  by  the  lessee. 

The  second  subdivision  of  section  28  of  the  act,  allowing  these 
summary  proceedings  (2  Rev.  Stat.,  513),  applies  only  to  cases 
of  default  in  the  payment  of  rent.  It  is  clear  that  the  covenant 
to  pay  taxes  cannot  be  considered  as  part  of  the  rent,  because 
the  taxes  are  not  payable  to  the  landlord,  but  to  the  public 
authorities ;  and  the  landlord  could  not  make  a  legal  demand 
of  the  taxes,  as  required  by  the  statute,  if  the  same  were  a  part 
of  the  rent. 

It  also  appears  by  the  affidavit,  that  the  landlord  has  paid  the 
taxes!  and  thereby  changed  his  demand  against  the  tenant  into 
a  mere  action  of  damages  for  breach  of  the  covenant  to  pay  the 
taxes ; — if  she  has  any  remedy  after  such  payment. 

Proceedings  reversed  with  costs. 

SUTHERLAND,  P.  J.,  and  INGRAHAM,  J.,  concurred. 


FIELD  a.  CHAPMAK 

Supreme  Court,  First  District;  General  Term,  February,  1863. 

JUDGMENT  AGAINST  JOINT-DEBTORS. — CREDITOR'S  ACTION. — 
RETURN  OF  EXECUTION. 

The  right  of  the  creditor  of  a  copartnership  is  subordinate  to  the  power  of  a  part- 
ner to  make  a  bona-fide  disposition  of  the  property  before  it  is  subjected  to  the 
creditor's  lien. 

Upon  a  judgment  against  joint-debtors,  recovered  in  an  action  in  which  part  only 
were  served  with  summons,  a  creditor's  action  cannot  be  maintained  to  reach 
the  separate  property  of  those  who  were  not  served. 

H.  conveyed  to  C.  in  good  faith  all  his  interest  in  the  copartnership  property  of 
H.  &  C.  ;  subsequently  C.  transferred  all  the  property  to  a  third  person. 

Held,  that  a  creditor's  action  to  impeach  the  latter  transfer  as  fraudulent,  and 
to  reach  the  property,  could  not  be  maintained  under  a  judgment^against  H.  & 
C.,  after  service  of  summons  upon  H.  only.* 

*  Otherwise  under  section  294  of  the  Code,  as  amended  in  1863.    Compare 
Billhofer  a.  Heubach,  15  Ante,  143. 
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To  sustain  a  creditor's  suit,  it  is  not  requisite  that  the  execution  preliminary 
should  have  remained  in  the  sheriff's  hands  sixty  days  before  its  return. 

Appeals  from  orders  dissolving  injunctions. 

These  were  two  creditor's  actions,  the  first  brought  by  Alfred 
Field  and  others  against  Isaac  L.  Hunt,  George  M.  Chapman, 
and  Julia  Ann  Chapman,  against  the  same  defendants.  The 
complaint  in  each  action  set  forth  that  the  plaintiffs  had  re- 
covered judgment  against  Hunt  and  J.  A.  Chapman,  partners 
under  the  firm-name  of  Isaac  L.  Hunt  &  Co.,  after  service  of 
the  summons  upon  Hunt  alone ;  that  the  judgments  were  upon 
demands  against  the  partnership  ;  that  execution  had  been  re- 
turned unsatisfied.  That  on  the  10th  day  of  March,  1860,  the 
defendants  Hunt  and  Julia  Ann  Chapman  formed  a  copartner- 
ship, for  the  purpose  of  carrying  on  a  wholesale  hardware 
business  in  this  city,  under  the  firm-name  of  Isaac  L.  Hunt  & 
Co.  By  the  articles  of  copartnership  (which  were  annexed  to 
the  complaint)  Julia  Ann  Chapman  alone  was  to  contribute  the 
entire  capital  of  $40,000.  The  business  was  carried  on  until 
the  8th  day  of  November,  1860,  when  Isaac  L.  Hunt  executed 
and  delivered  to  Julia  Ann  Chapman  a  bill  of  sale  of  that  date 
(annexed  to  the  complaint),  whereby,  for  the  consideration 
therein  expressed,  he  sold  and  conveyed  to  Ijer  all  his  right, 
title,  and  interest  in  the  partnership,  and  in  and  to  the  busi- 
ness, property,  assets,  credits,  and  effects  thereof.  It  was  not 
alleged  in  the  complaint,  nor  was  it  claimed  on  the  part  of  the 
plaintiffs,  that  this  bill  of  sale  was  made  with  the  intent  to 
hinder,  delay,  or  defraud  creditors,  or  was  or  is  fraudulent  or 
void. 

On  the  10th  of  November,  1860,  Julia  Ann  Chapman  made 
and  executed  to  the  defendant  George  M.  Chapman  a  bill  of 
sale  of  that  date,  whereby  she  sold  and  conveyed  to  him  the 
stock  of  goods  in  the  store  in  Chambers-street,  and  other  mer- 
chandise in  New  Jersey,  which  had  been  the  property  of  the 
late  copartnership,  composed  of  Isaac  L.  Hunt  and  Julia  Ann 
Chapman,  and  amounting  in  value  to  upwards  of  $40,000. 

It  was  alleged  in  the  complaint  that  this  bill  of  sale  from 
Julia  Ann  to  George  M.  Chapman  was  made  with  the  intent  to 
hinder,  delay,  and  defraud  the  plaintiffs  and  other  creditors  of 
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the  said  Isaac  L.  Hunt  and  Julia  Ann  Chapman ;  that  the 
same  was  without  any  valuable  consideration,  and  that  the 
only  pretended  consideration  therefor,  was  individual  indebted- 
ness of  Julia  to  George  M.  Chapman.  It  was  not  alleged  that 
the  bill  of  .sale  from  Hunt  to  J.  A.  Chapman  was  concurrent 
with  the  bill  of  sale  to  G.  M.  Chapman,  or  that  it  was  made 
with  any  intent  or  design  that  Julia  Ann  should  make  the 
transfer  to  George.  On  the  contrary,  the  complaint  alleged 
that  the  bill  of  sale  from  Julia  Ann  to  George  was  made  with- 
out the  concurrence  or  knowledge  of  Hunt.  The  actions  were 
to  set  aside  the  transfer  from  Julia  Ann  to  George  M.  Chap- 
man ;  and  to'  have  the  property  embraced  therein,  together 
with  all  the  assets  of  Isaac  L.  Hunt  &  Co.,  and  the  proceeds 
thereof  applied  to  the  payment  of  the  debts  due  the  plaintiffs, 
and  such  other  creditors  as  should  come  in.  Injunctions  were 
granted  in  both  actions,  on  undertakings  for  $1,500  and  $1,000 
respectively.  The  injunctions  were  dissolved  by  Mr.  Justice 
Allen.  His  opinion  is  reported  13  Ante,  320.* 
The  plaintiffs  appealed. 

George  N.  Titus,  for  the  appellants. — L  The  plaintiffs  had  a 
statutory  right  to  the  aid  of  this  court  to  enforce  their  judg- 
ments against  the  joint  property  and  choses  in  action  of  the  de- 
fendants Hunt  and  J.  A.  Chapman, — whether  in  their  possession 
or  held  in  trust  for  them,  or  fraudulently  transferred  to  a  third 
person.  (2  Rev.  Stat.,  173,  §  38 ;  lb.,  377,  §  1 ;  Code,  §  136.) 
1.  It  is  not  only  expressly  averred  that  judgments  were  recov- 
ered against  both  of  them  as  joint-debtors,  but  the  statute  re- 
quired that  the  judgments  should  be  entered  against  both,  and 
declared  that  they  might  be  enforced  against  the  joint  property 
of  both  in  the  same  manner  as  if  Julia  Ann  had  been  served 
with  process.  (2  Rev.  Stat.,  377,  §  4 ;  Pardee  a.  Haynes,  10 
Wend.,  631 ;  Nelson  a.  Bostwick,  5  Hill,  37 ;  Code,  §  136 ; 
Lahey  a.  Kingon,  13  Abbotts'  Pr.,  192;  Field  a.  Chapman,  14 

*  After  the  injunctions  had  been  dissolved,  the  causes  came  up  on  demurrer  to 
complaint  before  another  judge  at  special  term,  who  sustained  the  actions.  That 
decision,  which  is  reported  14  Ante,  133,  is  overruled  by  the  decision  in  our  text, 
as  to  the  question  of  the  sufficiency  of  the  judgment,  but  the  opinion  there  ex- 
pressed as  to  the  sufficiency  of  the  return  of  the  execution  comports  with  this 
decision. 
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Jb.,  133.)  2.  Executions  against  the  property  of  these  defend- 
ants were  duly  issued,  and  returned  unsatisfied;  all  the  property 
of  the  firm  was  in  Chambers-street.  The  return  in  the  Field 
case  before  sixty  days  had  expired,  was  regular.  (Morange  a. 
Edwards,  1  E.  D.  Smith,  414 ;  Engle  a.  Bonnean,  2  Sandf., 
679 ;  Messinger  a.  Fisk,  1  Code  R.,  106  ;  Field  a.  Chapman,  14 
Abbotts'  Pr.,  133.)  The  equitable  remedy  of  an  execution- 
creditor  by  bill  in  chancery  is  now  enforced  by  action  in  this 
court.  (Hammond  a.  Hudson  River  Iron  &  Machine  Co.,  20 
Barb.,  378.) 

II.  The  provision  of  the  Revised  Statutes  in  relation  to  cred- 
itors' bills,  was  declaratory  of  an   equitable  principle  which 
had  been  defined  and  established  before  its  enactment.     (Hen- 
dricks  a.  Robinson,  2  Johns.  Ch.,  283  ;   Briukerhoff  a.  Brown, 
4  lb.,  671 ;  Spader  a.  Davis,  5  lb.,  280 ;  Hadden  a.  Spader,  20 
Johns.,  554,  568 ;  2  Rev.  Stat.,  173,  §  38 ;  3  2b.,  669,  Rev.  notes.) 
1.  That  principle  was,  that  chancery  would  lend  its  aid  to  en- 
force a  judgment  at  law, — to  assist  the  execution  of  such  judg- 
ment, whenever  zji.fa.  had  been  issued  thereon  and  returned 
unsatisfied.     2.  Chancery  followed  the  highway  of  the  common 
law,  but  went  beyond  the  reach  of  the  execution,  and  laid  hold 
of  choses  in  action,  &c.,  of  the  debtor.     Its  powers  were  exer- 
cised to  enforce  such  judgment  as  the  court  of  law  had  pro- 
nounced.    (Story  JEq.  J.,  §  64, 1216  a,  1216  b.)    3.  The  sheriff's 
return  of  nulla  bona  to  an  execution  was  proof  that  the  legal 
remedy  for  the  enforcement  of  the  judgment  had  been  ex- 
hausted.    (20  Johns.,  554.)    The  statute  in  terms  declares  the 
same  rule. 

III.  A  creditor's  bill  lies  against  J.  A.  Chapman  upon  these 
judgments.     1.  The  statute  did  not  confine  this  equitable  rem- 
edy to  any  specified  class  of  judgments  or  judgment-creditors. 
It  was  extended  to  every  judgment  authorized  by  law,  and  to 
every  party  issuing  an  execution  upon  such  judgment.    The 
framers  of  this  statute  must  have  had  in  view  judgments  against 
joint-debtors  as  authorized  by  2  Rev.  Stat.,  377,  §  1.    The  term 
"judgment"  as  clearly  embraced  a  judgment  rendered  pursuant 
to  2  Rev.  Stat.,  377,  §  1,  as  any  other  known  to  the  law.     No 
rule  of  equity  required  the  creditors  of  an  insolvent  firm  to 
recover  judgments  which  should  bind  the  separate  estate  of 
each  partner,  before  they  could  invoke  the  aid  of  equity  to  en- 
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force  their  judgments  against  the  partnership  property.  Chan- 
cery sustained  creditors'  bills  founded  upon  such  judgments, 
and  the  debtor  not  served  with  process  was  held  to  be  a  neces- 
sary party,  unless  he  was  destitute  of  property,  out  of  the  juris- 
diction of  the  court,  or  not  liable  to  contribute  towards  payment 
of  the  debt.  (Yan  Cleef  a.  Sickles,  5  Paige,  505  ;  Commercial 
Bank  of  Lake  Erie  a.  Meach,  7  Ib.,  448.)  No  greater  effect  is 
claimed  for  these  judgments  than  the  statute  contemplates. 
2.  The  plaintiffs  had  exhausted  their  legal  remedy.  The  cases 
hold  merely  that  the  creditor  must  pursue  his  execution  upon 
his  judgment  as  far  as  he  may  before  resorting  to  equity  for  aid 
to  enforce  such  judgment.  (2  Johns.  Oh.,  296,  and  cases  supra.) 
There  has  been  no  evasion  of  the  statute  in  the  proceedings  of 
these  plaintiffs.  If  this  firm  did  not  owe  the  debts  upon  which 
the  judgments  were  recovered,  the  party  not  served  may  be 
permitted,  on  motion,  to  come  in  and  defend.  No  such  motion 
has  been  made ;  the  debts  are  admitted  to  be  due,  and  these 
actions  have  become  necessary  by  the  fraudulent  acts  of  these 
parties. 

IV.  The  plaintiffs  are  entitled  to  the  aid  of  this  court  to  en- 
force their  judgment  against  the  partnership  property  of  Isaac 
L.  Hunt  &  Co.,  whether  in  the  possession  of  Julia  Ann  or 
George  M.  Chapman.  1.  This  firm  was  indebted  to  these 
plaintiffs  before  Hunt's  release  to  Julia  Ann  of  Nov.  8,  1860, 
was  made.  Upon  those  debts  these  judgments  were  recovered, 
and  executions  issued,  &c.  (Cooke  a.  Smith,  3  Sandf.  Ch.,  334.) 
When  that  release  was  made,  the  firm  owned  notes  and  receiv- 
ables, which  the  Chapmans  hold  and  refuse  to  apply  to  the  pay- 
ment of  the  firm  debts.  They  did  not,  by  the  operation  of  this 
release,  become  the  individual  property  of  Julia  Ann,  but  are 
Btill  due  to  the  firm.  (Story  on  Part.,  §  97,  8.)  2.  That  release 
was  one  of  a  series  of  acts  done  to  defraud  these  creditors,  by 
affecting  a  transfer  of  this  partnership  property  to  George  M. 
Chapman,  for  the  debt  of  Julia  Ann,  resulting  in  the  insolvency 
of  the  firm ;  all  of  which  acts  are  fraudulent  and  void  as  to 
these  plaintiffs.  (Wilson  a.  Robertson,  21  N.  I7".,  587 ;  Jackson 
a.  Cornell,  1  Sandf.  Ch.,  348 ;  Murril  a.  Neil,  &c.,  8  How.  U. 
S.,  414 ;  Yale  a.  Yale,  13  Conn.,  185.)  It  purported  to  transfer 
only  Hunt's  interest  in  the  assets  of  the  firm,  remaining  after 
payment  of  its  debts.  (Story  on  Part.,  §  326,  9 ;  Nicoll  a. 
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Mumford,  4  Johns.  Ch.,  522.)  It  gave  her  no  other  interest  in 
the  property  of  the  firm  than  she  had  under  the  partnership 
articles.  (Goertner  a.  Trustees  of  Canajoharie,  2  Barb.,  625.) 
She  has  no  right  therein,  except  as  a  partner,  until  the  debts 
shall  be  paid,  and  the  partnership  accounts  adjusted.  (Griswold 
a.  Waddington,  16  Johns.,  438 ;  Murray  a.  Mumford,  6  Cow., 
442  ;  3  Kenfs  Com.,  7  ed.,  70,  note  a ;  Baldwin  a.  Johnson, 
Sax.  Ch.,  453.) 

Chapman  &  Hitchcock  and  William  Curtis  Noyes,  for  the 
respondents. — I.  It  has  been  expressly  adjudged  that  the  Code, 
and  no  subsequent  act  has  changed  or  altered  in  any  respect 
the  provisions  of  the  Revised  Statutes.  (2  Rev.  Stat.,  173,  §  38 ; 
Greenwood  a.  Brodhead,  8  Barb.,  593 ;  Crippen  a.  Hudson,  13 
N.  Y.,  161 ;  Reubens  a.  Joel,  lb.,  488 ;  Andrews  a.  Durant, 
18  lb.,  496.)  The  provisions  of  the  Revised  Statutes,  authorizing 
the  filing  of  judgment-creditors'  bills,  are  the  only  statutory 
enactments,  now  in  force,  applicable  to  such  or  like  proceedings 
in  this  court.  The  decisions  of  the  late  Court  of  Chancery  in 
such  cases  are  therefore  directly  in  point,  and  are  conclusive  as 
to  the  law  upon  the  subject  of  judgment-creditors'  suits  in  this 
court.  Before  a  judgment-creditor  is  authorized  to  file  a  cred- 
itor's bill,  he  must  make  a  bona-fide  attempt  to  collect  his  debt 
by  judgment  and  execution  against  each  and  all  the  defendants 
holden  for  the  debt,  before  he  can  apply  to  the  court  of  equity 
for  relief.  (Child  a.  Brace,  4  Paige,  309 ;  Howard  a.  Sheldon, 
11  lb.,  558  ;  Kirby  a.  Schoonmaker,  3  Barb  Ch.,  46 ;  Hendricks 
a.  Robinson,  2  Johns.  Ch.,  283  ;  "Wiggins  a.  Armstrong,  Ih.,  144; 
Brinkerhoff  a.  Brown,  4  lb.,  671.)  The  reasons  for  this  rule 
are :  1.  That  a  court  of  equity  will  not  try  or  determine  the 
question  of  debt.  2.  That,  if  it  does  not  appear  affirmatively 
that  the  judgment  cannot  be  collected  by  execution,  and  that 
such  remedy  has  been  actually  exhausted,  then  there  is  no 
principle  in  equity  authorizing  such  a  creditor  to  subject  his 
debtor  to  the  costs  and  expenses  of  proceedings  in  equity. 

II.  The  plaintiffs  in  this  action  are  not  judgment-creditors  of 
Jnlia  Ann  Chapman.  She  has  never  been  served  with  any 
proceps.  The  judgments  set  out  in  the  complaint  cannot  even 
be  read  in  evidence  against  her.  (Oakley  a.  Aspinwall,  4  N~. 
Y.,  513 ;  1  Duer,  1 ;  13  N.  Y.,  500.)  In  analogous  cases  where 
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a  stockholder  is  sued  for  a  debt  of  the  corporation,  or  as  surety 
for  the  debt  of  his  principal,  the  judgment  is  no  evidence  against 
him  who  was  not  a  party  to  it.  (Moss  a.  McCullough,  5  Hill, 
131 ;  Bonaffe  a.  Fowler,  7  Paige,  576 ;  Thomas  a.  Hubbell,  15 
N.  Y.j  405.)  To  allow  these  judgments  and  executions  to  be 
used  as  the  foundation  for  equitable  actions,  is  to  give  them  all 
the  force  and  effect  in  these  suits  they  could  have,  had  they 
been  recovered  against  Julia  personally.  To  do  this  is  directly 
in  conflict  with  Oakley  a.  Aspinwall. 

III.  Before  this  court  can  grant  any  relief  in  respect  to  prop- 
erty (which  the  plaintiffs  allege  has  been  fraudulently  trans- 
ferred by  Julia  Ann  to  George  Chapman),  it  must  appear  that 
they  are  judgment-creditors  of  both  Hunt  and  Julia  Ann,  and 
that  the  remedies  at  law  have  been  exhausted  against  both.  It 
is  no  answer  to  this  objection  to  say,  that,  in  form,  the  judg- 
ments are  against  both  Hunt  and  Julia,  and  that,  under  such 
judgments,  partnership  property  may  be  levied  on  and  taken 
under  an  execution.  The  question  here  is,  whether  these  plain- 
tiffs can  seek  the  aid  of  equity  without  first  obtaining  a  judg- 
ment against  Julia  Ann  Chapman,  and  showing  that  they  have 
issued  an  execution  against  her,  and  have  pursued  it  to  every 
available  extent  against  her  property.  This  court  will  not 
assume  that  such  remedy  would  be  ineffectual.  (Brinkerhoff 
a.  Brown,  4  Johns.  Ch.,  671 ;  McDermutt  a.  Strong,  /£.,  687.) 
The  plaintiffs  can  have  no  aid  from  the  judgment  as  against 
the  party  (Julia  Ann  Chapman)  who  was  not  brought  into 
court.  (Oakley  a.  Aspinwall,  4  N.  Y.,  513,  521.)  As  to 
Julia  Ann  Chapman,  the  plaintiffs  are  merely  simple  contract- 
creditors.  Such  creditors  cannot  maintain  an  injunction -suit 
against  their  debtor  and  his  fraudulent  assignee  to  restrain  the 
latter,  or  to  have  the  assignment  declared  void  and  the  debt 
paid.  (Reubens  a.  Joel,  13  N".  Y.,  488.) 

IY.  The  proposition  that  the  plaintiffs  have,  in  fact,  ex- 
hausted their  remedy  at  law  upon  these  judgments  against  the 
partnership  property  of  Isaac  L.  Hunt  &  Co.,  and  that  there- 
fore the  plaintiffs  have  the  right  to  invoke  the  equitable  powers 
of  this  court  to  obtain  satisfaction  of  their  debt  out  of  such 
partnership  property,  is  unsound.  1.  The  rule  requires  a  cred- 
itor before  seeking  the  aid  of  a  court  of  equity,  to  actually 
exhaust  his  remedy  at  law  by  making  a  bona-fide  attempt  to 
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collect  his  debt  by  judgment  and  execution,  not  against  a  dis- 
solved partnership,  partnership  property,  a  business,  or  a  thing, 
but  against  each  and  every  of  the  parties  liable  for  the  debt. 
(Child  a.  Brace,  supra;  Howard  a.  Sheldon,  supra;  Reubens 
a.  Joel,  supra.)  2.  The  proposition  ignores  the  well-settled 
principle  of  these  cases,  that  it  is  only  upon  failure  of  the  legal 
remedy  against  all  and  each  of  the  parties  liable  for  the  debt, 
that  equity  lends  its  aid  in  the  collection  thereof.  3.  The  prop- 
osition also  ignores  the  principle  of  the  rule  that  requires  the 
creditor  to  establish  by  judgment  his  debt  against  all  the  parties 
liable  therefor.  4.  And  it  also  ignores  the  just  reason  of  the 
rule,  as  stated  by  V.  C.  Gardner  in  Child  a.  Brace  (supra), 
and  by  Judge  Allen  in  these  cases:  "It  is  unjust  to  all  the 
joint-debtors,  as  well  those  served  as  those  not  served,  to  sub- 
ject them  and  their  joint  property  to  the  costs  of  this  expensive 
remedy,  before  the  cheap  remedy  at  law  has  been  fairly  and 
fully  tried."  5.  If  Julia  A.  Chapman  has  sufficient  property  to 
pay  the  debts  due  to  the  plaintiff  (and  this  court  cannot  assume 
that  she  has  not),  why  should  she  be  placed  under  an  injunc- 
tion in  these  actions,  and  be  put  to  the  expense  of  defending 
them  before  she  has  had  an  opportunity  to  contest  her  liability 
for  the  debts,  and  pay  them  upon  execution,  if  adjudged  liable? 
6.  It  was  said  that  Julia  A.  Chapman  has  the  right  to  move, 
to  come  in  and  defend  the  actions  in  which  these  judgments 
were  obtained.  The  answer  is  plain,  that  she  is  not  required 
to  invite  litigation,  or  to  defend  until  she  is  summoned  into 
court. 

Y.  The  firm  of  Isaac  L.  Hunt  &  Co.  was  dissolved  on  the  8th 
of  November,  1860,  when  Hunt  executed  his  bill  of  sale  to 
Julia  A.  Chapman.  Thenceforth  Hunt  and  Julia  ceased  to  be 
joint-owners  of  the  property  in  question.  She  then  became 
sole  owner  of  the  property  which  is  sought  to  be  reached  by 
this  action.  (Robb  a.  Stevens,  1  Clarke,  191 ;  Greenwood  a. 
Brodhead,  supra;  Smith  a.  Howard,  20  How.  Pr.,  121.)  1.  It 
is  plain  that  Julia  Ann  and  George  M.  Chapman  are  the  real 
parties  defendant  in  interest  in  this  suit.  2.  It  is  not  alleged 
or  claimed  that  Julia  A.  Chapman  is  insolvent.  The  presump- 
tion therefore  is  that  she  is  solvent.  (Brinkerhoff  a.  Brown, 
supra;  McDermutt  a.  Strong,  supra.  See  cases  previously 
cited.)  3.  The  right  of  Hunt  to  withdraw  from  the  firm,  and 
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to  release  to  Julia  A.  Chapman,  his  solvent  partner,  his  interest 
in  their  joint  property,  cannot  be  questioned.  4.  The  equity 
of  copartnership  creditors  to  be  paid  out  of  copartnership  prop- 
erty is  subordinate  to  the  right  of  the  partners  to  dispose  of 
their  joint  effects  as  they  shall  see  fit. 

VI.  The  case  of  Billhofer  a.  Heubach  (15  Abbotts'  Pr.,  143) 
is  plainly  distinguishable  from  these  actions,  because, — 1.  In 
that  case  the  transfer  by  Johnson  (one  of  the  partners)  to  his 
copartners,  of  all  his  interest  in  the  partnership  effects,  was 
colorable  and  made  to  facilitate  the  fraudulent  sale  to  Henry 
Heubach,  and  was  fraudulent  and  void,  and  that  said  bill  of 
sale  was  concurrent  with  and  a  part  of  the  machinery  by  which 
the  fraudulent  sale  was  effected.     2.   Immediately  after  the 
fraudulent  sale  to  the  defendant  Henry  Heubach  was  consum- 
mated, Victor  and  Alfred  Heubach,  the  two  copartners  who 
were  not  served  with  process,  absconded  from  this  State  for 
parts  unknown,  for  the  purpose  of  avoiding  service  of  process, 
and  have  since  remained  absent  or  concealed.     3.  In  Billhofer 
a.  Heubach,  the  objection  that  the  plaintiff  had  not  exhausted 
his  remedy  at  law  against  Victor  and  Alfred  Heubach  was  not 
taken  at  the  trial,  but  was  taken  for  the  first  time  at  the  general 
term,  and  then  only  by  the  fraudulent  vendee,  not  by  either  of 
the  partners  who  had  not  been  served  with  process.    Unless  the 
case  of  Billhofer  a.  Heubach  is  thus  distinguished  from  these 
actions,  it  is  in  direct  conflict  with  the  following  cases,  above 
cited :  Child  a.  Brace ;  Howard  a.  Sheldon  ;  Kirby  a.  Schoon- 
maker ;  Greenwood  a.  Brodhead ;  Robb  a.  Stevens ;  Wiggins 
a.  Armstrong ;  Brinkerhoff  a.  Brown ;  McDermutt  a.  Strong ; 
McElvain  a.  Willis ;   Reubens  a.  Joel ;   Crippin  a.  Hudson  ; 
Smith  a.  Howard. 

VII.  The  security  given  by  the  plaintiffs  upon  the  injunc- 
tions in  each  of  the  above  actions  is  so  small,  that  the  damages 
that  have  already  been  sustained  by  reason  of  said  injunctions 
cannot  be  satisfied  by  the  undertakings,  and  for  this  reason  the 
injunctions  were  properly  dissolved.     (Ryckman  «.  Coleman, 
13  Abbotts'  Pr.,  398 ;  S.  C.,  21  How.  Pr-.,  404.) 

LEONARD,  J. — Each  member  of  a  copartnership  may  require 
the  assets  of  the  firm  to  be  applied  to  the  satisfaction  of  the 
partnership  debts.  Each  member  may  also  dispose  of  his  inter- 
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est  in  the  partnership  property  in  good  faith,  and  for  a  valid 
consideration,  unless  some  creditor  has  acquired  a  lien  thereon. 
The  right  of  the  creditor  is  subordinate  to  this  power  of  the 
partner  to  make  a  bona-fide  disposition  of  the  property  until  it 
is  subjected  to  the  creditor's  lien.  (3  KenCs  Com.,  65,  and 
note  ;  Story's  Eq.  J.,  §§ttf,  1243, 1253 ;  Story  on  Partnerships, 
§§  373,  402  ;  Gow  on  Partnerships,  275  ;  Exp.  Rowlanclson,  1 
ROM,  416  ;  Greenwood  a.  Brodhead,  8  Barb.,  593  ;  Crippen  a. 
Hudson,  13  N.  T.,  161 ;  Sage  a.  Chollar,  21  Barb.,  596 ; 
Ketchum  a.  Durkee,  1  Barb.  Ch.,  480;  Kirby  a.  Schoonraaker, 
3  lb.,  46.) 

In  the  present  case  Hunt  transferred  to  Julia  M.  Chapman 
all  his  interest  in  the  partnership  assets.  There  is  no  allegation 
that  this  transfer  was  fraudulent.  No  creditor  had  any  lien  to 
prevent  it.  Hunt  has  made  no  stipulation  for  the  benefit  of 
the  creditors  of  the  firm  requiring  Julia  to  pay  the  partnership 
debts,  and  she  came  under  no  obligation  to  her  partner  Hunt  to 
apply  those  assets  to  any  particular  purpose,  or  to  indemnify 
him  against  the  partnership  liabilities.  The  creditors  have  no 
equities  here  to  be  worked  out  through  the  retiring  partner. 
That  partner  reserved  none  for  them  or  for  himself.  His  dispo- 
sition of  the  assets  was  absolute  and  complete,  and  Julia  be- 
came vested  with  the  entire  and  separate  ownership  thereof. 

This  property  so  transferred  cannot  be  reached  by  pxooution 
on  a  judgment  recovered  against  the  firm  composed  of  Hunt  and 
Julia  M.  Chapman,  where  she  has  not  been  personally  served 
with  process.  The  property  belongs  to  her  individually,  and 
the  execution  to  be  issued  on  such  judgment  must  direct  the 
sheriff  not  to  levy  on  her  separate  property. 

It  is  quite  clear  that  in  such  a. case  the  remedy  at  law  has 
not  been  exhausted  as  against  Julia,  and  that  creditors  having 
judgments  recovered  by  the  service  of  process  on  Hunt  only, 
with  executions  thereon,  cannot  maintain  an  action  to  inquire 
into  or  set  aside  any  transfer  made  by  her  of  such  partnership 
property  or  assets  as  were  conveyed  to  her  by  her  former  part- 
ner Hunt  in  the  manner  above-mentioned. 

The  order  appealed  from  should  be  affirmed. 

INGBAHAM,  P.  J. — There  can  be  no  doubt  that  the  judgment 
in  this  case  would  not  be  sufficient  to  warrant  an  execution 
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against  the  defendant  Chapman,  who  was  not  served,  so  as  to 
reach  her  individual  property. 

Nor  would  it  form  the  foundation  of  an  action  against  her  if 
she  had  been  sued  upon  it ;  that  would  only  furnish  the  amount 
of  recovery  after  her  liability  was  established  by  other  evi- 
dence. (Mervin  a.  Kumbel,  23  Wen^^QS  ;  Oakley  a.  Aspin- 
wall,  4  N.  Y.,  513.)  j 

Nor  would  it  be  a  cause  of  action  upon  which  an  attachment 
against  the  debtor  not  served  could  be  issued.  (/&.) 

In  the  Commercial  Bank,  &c.  a.  Meach  (7  Paige,  448),  the 
chancellor  held  that  upon  a  joint-judgment  against  several  de- 
fendants, some  of  whom  were  not  served  with  process,  all  must 
be  made  defendants  in  a  creditor's  bill,  to  enable  those  whose 
property  was  taken  to  satisfy  the  debt,  to  claim  contribution 
against  their  co-defendants;  and  in  Howard  a,  Sheldon  (11  /J., 
558),  he  held  that  in  an  action  on  a  judgment  against  joint- 
debtors,  where  process  was  not  served  on  one  defendant,  but 
an  execution  issued  against  the  joint  property  of  all  and  the 
separate  property  of  the  one  served,  the  creditor  had  not  by 
such  execution  exhausted  his  remedy  at  law  so  as  to  entitle  him 
to  file  a  creditor's  bill  against  the  defendant,  who  was  served 
with  process  in  the  last  suit. 

In  that  case  it  was  also  held,  that  the  complainant  had  not 
exhausted  his  remedy  at  law  for  the  recovery  of  his  debt  until 
execution  had  been  issued  against  each  of  the  defendants  as  to 
their  individual  property  as  well  as  the  joint  property  of  the 
firm.  • 

This  rule,  applied  to  the  present  case,  shows  that  the  order 
appealed  from  was  correct.  (See,  also,  Child  a.  Brace,  4  Paige, 
309.) 

There  is  no  force  in  the  objection,  that  the  execution  was  re- 
turned before  sixty  days  had  expired.  All  the  judges  in  this 
district  have  held  that  it  was  not  necessary.  The  chancellor, 
also,  so  held  in  Platt  a.  Cadwell,  (9  /&.,  386). 

BARNARD,  J. — concurred. 
Order  affirmed. 
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DUBOIS  a.  BUDLONG. 

New  York  Superior  Court ;  At  Chambers,  January,  1863. 
Again;  General  Term,  February,  1863. 

NUISANCE. — SLAUGHTEB-HOUSE. — FAT  AND  OFFAL  BOILING. — IN- 
JUNCTION.— ANSWER. — DENIAL  OF  EQUITIES. 

Occupying  real  property  in  cities  as  a  hog-yard,  slaughter-house,  and  fat-and-offal- 
boiling  house  is  prima  facie  a  common  nuisance;  the  presumption  maybe  rebutted 
by  showing  that  the  business  is  so  conducted  and  carried  on  as  not  to  endanger 
the  health,  or  interfere  with  the  comfort  of  the  neighboring  inhabitants. 

Where  the  plaintiff  moves  for  an  injunction,  and  offers  no  security  for  defend- 
ant's damages,  the  court  will  require  the  plaintiff  to  make  out  a  case  free  from 
all  reasonable  doubt,  and  especially  so  where  the  injunction  asked  would  stop 
defendant's  entire  business. 


In  analogy  to  the  practice  of  the  late  Court  of  Chancery,  an  injunction  will  be 
dissolved  upon  the  coming  in  of  the  answer  of  defendant  denying  the  whole 
merits  and  equities  of  the  complaint.  An  exception  to  this  rule  exists  in  such 
cases  as  demand  immediate  relief  to  prevent  irreparable  injury  ;  in  those  in- 
stances the  granting  or  refusal  of  injunctions  rests  in  the  sound  discretion  of  the 
court. 

I.  January,  1863. — Motion  for  an  injunction  restraining  the 
defendants  from  continuing  and  maintaining  a  hog-yard, 
slaughter-house,  and  fat-boiling  house,  and  forbidding  them 
from  herding  or  slaughtering  hogs  on  their  premises  in  New 
Tork  city,  and  from  boiling  offal  thereon. 

This  action  was  brought  by  Henry  Dubois  and  others  against 
Jenks  Budlong  and  others.  The  complaint  alleged  that  the 
plaintiffs  reside  adjacent  to  the  defendants'  premises ;  that  the 
neighborhood  was  densely  inhabited,  and  that  Forty-second- 
street  was  a  public  and  crowded  highway.  That  in  May,  1862, 
the  defendants  commenced  maintaining,  and  had  since  main- 
tained upon  their  premises,  a  hog-yard,  slaughter-house,  and  fat- 
boiling  house  ;  that  they  kept  large  herds  of  hogs  which  were 
frequently  kept  over  night  and  for  several  days  at  a  time  ;  and 
finally  slaughtered  and  cut  up,  and  their  entrails  put  into  bar- 
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rels,  Snd  afterwards  into  vats  and  boiled  by  steam ;  that  the 
straw  and  bristles  were  burnt  on  the  premises.  That  by  reason 
of  this  business  a  noisome  stench  was  engendered  which  per- 
vaded the  atmosphere  for  several  blocks  adjacent,  entered  into 
closed  windows,  producing  sickness  and  discomfort.  That  a 
smutty  smoke  arose  from  the  business,  filling  the  air  and  soil- 
ing the  apparel.  It  was  further  alleged  that  by  reason  of  the 
premises  the  plaintiffs  were  greatly  injured  and  damaged,  the 
health  and  comfort  of  their  families  impaired,  and  the  value  of 
their  property  depreciated.  It  was  further  alleged  that  the 
maintenance  of  such  a  business  was  a  common  nuisance. 

Charles  K  Whitehead,  for  the  plaintiffs. 
John  Sessions,  for  the  defendants. 

MONKLL,  J. — The  occupation  of  the  defendants'  buildings  for 
the  business  and  purposes  charged  in  the  complaint  is  un- 
doubtedly prima  facie  a  common  nuisance,  and  any  person  in- 
juriously affected  by  it  may  apply  to  have  it  abated.  (Catlin  a, 
Valentine,  9  Paige,  573  ;  Brady  a.  Weeks,  3  Barb.,  157.)  But 
it  is  only  prima  fade  so,  and  it  may  be  shown  that  such  a  busi- 
ness can  be  so  conducted  and  carried  on  even  in  a  densely  popu- 
lated part  of  the  city  as  not  to  endanger  or  affect  the  health  or 
interfere  with  the  comfort  of  the  neighboring  inhabitants  ;  and 
when  this  is  shown,  the  presumption  is  removed,  and  the  busi- 
ness is  not  a  nuisance. 

"Without  noticing  the  other  objections  taken  by  the  defend- 
ants' counsel,  I  am  satisfied  upon  the  proofs  furnished  rne  on 
this  motion,  that  this  is  not  a  case  for  an  injunction  pendente  lite, 

The  affidavits  on  both  sides  are  numerous  and  lengthy,  and 
from  the  importance  of  the  case,  not  to  the  plaintiffs  alone,  but 
to  others  living  in  the  vicinity,  they  have  challenged  and  re- 
ceived my  careful  examination. 

Every  allegation  of  the  plaintiffs  constituting  the  grounds  of 
their  complaint,  as  well  as  every  material  allegation  of  the 
plaintiffs'  witnesses,  large  numbers  of  whom  have  testified  on 
their  behalf,  are  fully  met  and  controverted  by  the  defendants 
and  their  witnesses ;  and  I  think  the  clear  weight  of  the  evi- 
dence is,  that  the  offensive  odors  of  which  the  plaintiffs  chiefly 
complain,  do  not  proceed  from  the  defendants'  premises.  It  is 
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in  proof  that  no  less  than  twenty  other  similar  establishments 
are  in  operation  within  the  distance  of  four  blocks  of  the  plain- 
tiffs' residences,  of  which  one  in  particular  on  Fortieth-street, 
is  testified  to  as  being  very  offensive,  and  at  times  filling  the 
atmosphere  for  a  great  distance  with  a  noxious  stench. 

A  large  number  of  the  defendants'  witnesses,  who  have  per- 
sonally and  frequently  examined  their  premises,  and  into  the 
manner  of  conducting  their  business,  say  that  the  defendants 
have  adopted  all  known  improvements  for  cleanliness  and  for 
preventing  as  far  as  it  is  possible  the  escape  of  any  unpleasant 
effluvia  into  the  surrounding  atmosphere.  From  these  proofs 
and  others  in  the  case,  I  am  satisfied,  that  so  far  as  it  is  possible 
to  conduct  such  a  business,  and  to  render  it  inoffensive  to  the 
neighborhood,  the  defendants  by  the  free  and  constant  use  of 
water,  and  the  exercise  of  great  vigilance  and  watchfulness  over 
their  workmen  and  business,  have  endeavored  to  do  so,  and  that 
they  are  not  chargeable,  as  the  proofs  now  stand,  with  maintain- 
ing either  a  public  or  private  nuisance. 

I  have  come  to  the  conclusion  to  refuse  an  injunction  in  this 
case  with  some  reluctance.  In  a  great  city  like  this,  a  business 
so  disagreeable  as  that  of  the  slaughtering  of  animals ;  a  busi- 
ness so  offensive  to  the  senses  of  many,  and  which  must,  from 
necessity,  more  or  less,  as  the  business  is  properly  or  improp- 
erly conducted,  render  its  proximity  to  any  neighborhood  very 
undesirable ;  such  a  business  ought  not  to  be  carried  on  in  the 
populous  parts  of  the  city.  More  especially,  when  connected 
with  slaughtering  is  the  act  of  burning  bristles  and  boiling 
offal.  But  until  the  Legislature  provide  a  remedy,  or  until  the 
fact  of  a  nuisance  is  established  by  proof,  it  would  be  wrong  to 
restrain  a  lawful  calling  merely  because  it  does  or  might  offend 
the  senses  of  some. 

Had  a  preliminary  injunction  been  asked  for,  and  had  the 
plaintiffs  furnished  the  security  required  by  law  to  indemnify 
the  defendants  against  loss  if  the  injunction  should  not  ulti- 
mately be  sustained  upon  a  motion  to  dissolve,  it  would  have 
presented  a  somewhat  stronger  case  for  restraining  the  defend- 
ants until  the  trial  of  the  action.  If  I  should  allow  an  injunc- 
tion now,  the  defendants  would  be  without  an  indemnity  for 
their  loss  should  they,  at  the  trial,  succeed  in  their  defence. 

A  case,  therefore,  free  from  all  reasonable  doubt,  should  be 
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made  out,  before  the  court  under  such  circumstances  should 
restrain  the  defendants'  business. 

As  a  speedy  trial  can  be  had  in  this  court ;  and  as  during 
the  inclement  season  the  continuance  of  the  defendants'  busi- 
ness cannot,  I  think,  be  offensive  to  the  plaintiffs  or  to  the 
neighborhood,  the  injunction  pendente  lite  must  be  refused,  un- 
til the  plaintiffs  can  establish  upon  a  trial  of  the  action  that 
they  are  entitled  to  one. 

Motion  for  injunction  denied,  with  ten  dollars  costs. 


II.  February,  1863. — Appeal  from  the  order  entered  under 
the  foregoing  decision. 

Charles  E.  Whitehead,  for  the  appellants. 
John  /Sessions,  for  the  respondents. 

BY  THE  COURT.* — MONCRIKF,  J. — It  was  held  in  this  court 
in  Phcenix  a.  Commissioners  of  Emigration  (1  Abbotts'  Pr., 
466 ;  12  Haw.  Pr.,  1),  that "  Few  points  are  better  settled  than 
this — that  a  court  of  chancery  will  interfere  by  injunction  when 
the  thing  sought  to  be  prohibited  is  in  itself  a  nuisance,  and 
irreparable  mischief  will  ensue  unless  the  prohibition  is  granted 
before  a  trial  at  law.  If  the  thing  to  be  enjoined  is  not  noxious 
of  itself,  but  something  which  may,  according  to  circumstances, 
prove  to  be  so,  the  court  will  generally  refuse  to  interfere  until 
the  matter  has  been  tried  at  law." 

The  learned  judge,  at  the  hearing  of  the  motion  for  an  in- 
junction in  the  present  action,  found,  as  a  matter  of  fact,  "that 
every  allegation  constituting  the  grounds  of  the  plaintiffs'  com- 
plaint are  fully  met  and  controverted  by  the  defendants ;  that 
the  weight  of  testimony  is  in  favor  of  the  defendants ;  that  the 
offensive  odors  of  which  the  plaintiffs  chiefly  complain  do  not 
proceed  from  the  defendants'  premises."  This  conclusion  of  fact 
by  the  learned  court  below,  if  not  abundantly  supported  by 
the  testimony  read  before  it,  cannot  be  said  to  be  contrary  to 
evidence,  and,  therefore,  should  not  be  disturbed  upon  this  ap- 
peal. This  is  decisive  against  the  appellants. 

*  Present,  BOSWORTH,  Ch.  J. ,  MONORIKF  and  ROBERTSON,  JJ. 
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It  was  the  rule,  in  the  Court  of  Chancery,  in  common  cases, 
to  dissolve  an  injunction,  npon  the  coming  in  of  the  answer  of 
the  defendants  denying  the  whole  -merits  and  equities  of  the 
bill.  The  exception  to  this  rule  existed  in  such  cases  as  de- 
manded immediate  relief  to  prevent  irreparable  injury,  &c.,  and 
in  those  instances  the  granting  or  refusal  rested  in  the  sound 
discretion  of  the  court.  The  reason  of  the  rules  still  continues. 

In  my  opinion  the  plaintiffs  should  have  followed  the  intima- 
tion given  by  the  learned  justice  at  the  special  term,  and  pro- 
ceeded to  the  trial  of  the  action  upon  its  merits  ;  that  the  mis- 
chief complained  of  is  not  of  a  character  requiring  immediate 
suppression,  might  seem  to  be  conceded  on  their  behalf  by  not 
doing  so;  these  proceedings  appear  to  have  been  instituted 
some  time  in  December  last ;  the  order  to  show  cause  was 
dated  on  the  3d  and  returnable  on  the  20th  of  December,  a 
longer  delay  than  the  law  required,  and  the  rules  (39)  of  court 
admitted  of  a  still  less  delay  in  being  heard  upon  this  motion ; 
the  hearing  took  place  on  the  13th  of  January,  1863  ;  there 
would  have  been  no  difficulty  in  bringing  the  cause  to  trial  at 
any  month  after  issue  was  joined,  and  upon  such  trial,  if  judg- 
ment was  given  in  favor  of  the  plaintiffs,  ample  relief  would  be 
afforded  to  them,  and  under  such  circumstances  no  injustice 
done  to  the  defendants,  their  business,  or  property. 

The  order  appealed  from  is  correct  and  should  be  affirmed. 


MULLEK  a.  BAYAED. 
New  York  Superior  Court ;  At  Chambers,  January,  1863. 

COSTS. — TITLE    TO    KEAL    PROPERTY. — LICENSE. — TENANCY    AT 

SUFFERANCE. 

The  term  "  title"  in  Code,  §  304,  subd.  1,  means  right  of  possession,  not  possession 
in  fact,  nor  mere  right  of  property  :  and  where  actual  possession  is  enough  to 
maintain  the  action,  evidence  in  regard  to  that  does  not  draw  the  title  in  ques- 
tion. 

Thug,  where  in  an  action  for  entering  plaintiffs  premises  and  carrying  off  prop- 
erty, the  answer  averred  that  the  entry  was  with  the  consent,  knowledge,  and 
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approval  of  the  plaintiff,  and  that  the  plaintiff  held  the  premises  under  a  lease 
which  he  had  taken  in  his  own  name,  but  for  the  benefit  of  the  defendant,  who 
paid  the  rent  ;—Hdd,  that  the  title  to  real  property  did  not  come  in  question. 
A  plea  of  a  license  to  enter  upon  real  property  does  not  bring  the  title  to  land  in 
question. 

Application  for  a  certificate  that  the  title  to  lands  came  in 
question  under  §§  54  and  304  of  the  Code. 

This  action  was  brought  by  Henry  II.  Muller  against  William 
Bayard  to  recover  $1500  as  damages  for  a  trespass  in  entering 
upon  plaintiff's  premises  and  carrying  away  certain  movables. 
The  plaintiff  had  a  verdict  for  $40.  With  the  view  of  obtain- 
ing costs  in  the  action  the  plaintiff  applied  for  a  certificate  that 
the  title  to  land  carne  in  question.  The  facts  sufficiently  appear 
from  the  opinion. 

Samuel  Hirsch,  for  the  motion. 

James  J.  Dean,  opposed. — I.  ~No  claim  of  title  was  involved 
in  this  action.  The  lease  under  which  plaintiff  claimed  was 
distinctly  admitted  in  the  answer,  and  all  testimony  in  refer- 
ence to  the  lease  was  unnecessarily  introduced.  (Rathbone  a. 
McConnel,  20  Barb.,  311.) 

II.  The  fact  of  possession  was  specially  set  forth  in  the  an- 
swer.    This  was  the  material  question  at  issue. 

III.  The  defendant  simply  claims  to  have  held  possession  of 
the  premises  by  virtue  of  an  understanding  with  the  plaintiff 
which  amounted  to  a  license  and  not  to  a  lease  or  a  trust. 
(Bunel  a.  Kelly,  10  How.  Pr.,  406  ;    Ehle  a.  Quackenbush,  6 
Hill,  537  ;  Chandler  a.  Duane,  10  Wend.,  563  ;  Radley  a.  Rice, 
6  /&.,  539  ;  Brown  a.  Majors,  7  11.,  495.) 

ROBERTSON,  J. — This  is  an  application  for  a  certificate  that 
the  title  to  land  came  in  question  under  §§  54  and  304  of  the 
Code.  The  action  was  for  a  trespass  in  entering  upon  the  plain- 
tiffs premises  unlawfully  and  carrying  away  certain  movables 
belonging  to  him.  The  answer  denies  every  allegation  in  the 
complaint  not  therein  specifically  admitted.  It  alleges  that  the 
defendant  was  "  in  lawful  occupation  and  possession  of  the 
premises  in  question,  with  the  knowledge,  consent,  and  ap- 
proval of  the  plaintiff,  and  also  that  the  latter  took  a  lease  there- 
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for,  for  a  year,  and  it  was  understood  and  agreed  between  them 
that  "  such  lease  should  be  for  the  benefit  of  the  defendant," 
and  "in  accordance  with  that  understanding,  he  occupied  the 
premises  and  paid  the  rent."  The  rest  of  the  answer  refers  to 
the  other  wrongs  alleged. 

The  defence  in  regard  to  breaking  the  plaintiff's  close,  there- 
fore, seems  to  be  a  justification  both  by  the  understanding  be- 
tween the  parties,  that  the  interest  in  the  land  obtained  by  the 
plaintiff  should  be  for  the  defendant's  benefit,  and  his  occupa- 
tion of  the  premises  with  the  former's  consent.  This  substan- 
tially admits  the  plaintiff's  legal  title  to  the  locus  in  quo,  but 
justifies  the  act  complained  of  either  by  the  claim  of  a  license 
to  occupy,  or  tenancy  on  sufferance,  or  some  right  arising  out  of 
holding  the  premises  for  his  benefit. 

The  term  "title"  in  the  statute  is  held  to  mean  "right  of 
possession"  (Ehle  a.  Quackenboss,  6  Hill,  537),  and  of  course 
legal  possession.  It  does  not  include  either  possession  in  fact 
or  mere  right  of  property  (II.),  and  where  actual  possession  is 
enough  to  maintain  the  action,  evidence  in  regard  to  that  does 
not  draw  the  title  in  question,  although  it  may  be  the  basis  of 
a  right.  The  trespass  in  this  case  was  a  technical  one  of  enter- 
ing to  carry  off  movables,  and  a  mere  temporary  one,  not  ex- 
tending to  retaining  possession,  which  might  be  justified  under 
a  claim  of  title.  The  injury  committed  was  the  temporary  dis- 
turbance of  possession  only.  The  answer  does  not  defend  the 
act  on  the  score  of  right  adversely  to  the  plaintiff's  title,  but  in 
subordination  to  it  by  his  agreement  and  permission.  A  plea 
of  a  license  does  not  bring  the  title  to  land  in  question.  (Chan- 
dler a.  Duane,  10  Wend.,  563 ;  People  a.  N.  Y.  Com.  PI.,  18  /£., 
579.)  Proof  of  possession  by  the  plaintiff  was  all  that  was 
necessary  under  the  pleadings,  if  the  defendant  had  violated  it. 
The  evidence  given  on  the  trial  consisted  only  of  the  production 
of  a  lease  which  was  admitted  in  the  answer,  the  rest  of  the  evi- 
dence of  a  trespass  consisted  in  resisting  the  defendant's  claim 
of  entry  and  occupation  by  license  of  the  plaintiff.  The  prin- 
cipal damage  done  being  by  carrying  off  the  personal  property, 
there  being  no  injury  to  the  premises  committed,  it  looks  as  if 
the  suit  were  brought  for  trespass,  to  get  full  costs  although  the 
damages  were  under  50  dollars. 

I  do  not  think  it  a  proper  case  for  a  certificate. 

Application  denied. 
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THOMPSON  a.  SARGENT. 

- 

Supreme  Court,  first  District;  At  Chambers,  July,  1862. 

JUDGMENT  AGAINST  MARRIED  WOMAN. — FORM  OF  EXECDTION. — 
SUPPLEMENTARY  PROCEEDINGS. 

The  provision  of  section  287  of  the  Code,  that  an  execution  against  a  manied 
woman  shall  direct  the  levy  and  collection  of  the  amount  against  her  from  her 
separate  property  and  not  otherwise,  is  directory  merely. 

Proceedings  supplementary  to  execution  can  be.  taken  upon  a  judgment  against 
a  married  woman. 

Motion  to  set  aside  an  execution  and  return,  and  to  vacate  an 
order  in  supplementary  proceedings. 

Judgment  was  recovered  bj  William  S.  Thompson  and  others 
against  Lydia  Sargent,  a  married  woman,  for  $567.79.  An  ex- 
ecution, in  the  ordinary  form  of  executions  against  property, 
was  issued  to  the  New  York  sheriff  and  returned  unsatisfied. 
The  plaintiff  procured  an  order,  under  section  292  of  the  Code, 
for  the  examination  of  the  judgment-debtor,  which,  with  the 
execution  and  return,  the  defendant  now  moved  to  set  aside. 

Arnold  IL  Wagner,  for  the  motion. — I.  Such  a  process  as  an 
execution  against  a  feme  covert  was  unknown  until  the  act  of 
1862.  (Code,  §  287.)  The  execution  allowed  is  special  in  its 
nature,  "  it  shall  direct  the  levy  and  collection  of  the  amount 
of  the  judgment  against  her,  from  her  separate  property,  and 
not  otherwise."  The  execution  is  restricted  to  the  separate 
property  of  the  feme  covert.  If  the  execution  be  issued  in 
proper  form,  and  the  return,  "  no  property,"  is  made  by  the 
sheriff,  no  further  proceeding  can  be  taken  under  the  statute. 

II.  The  order  supplementary  is  void.  The  statute  (Code,  § 
274)  says  the  judgment  is  to  be  levied  and  collected  of  her 
separate  estate,  and  not  otherwise ;  an  execution  is  the  only  pro- 
cess at  law  upon  which  a  levy  and  collection  can  be  made,  and 
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the  statutes  expressly  restricting  any  other  mode  of  collection, 
it  follows  that  a  judge  out  of  court  has  no  power  to  order  her 
to  appear  before  a  referee,  as  a  matter  of  course.  Before  a 
party  can  claim  any  remedy  in  equity  to  enforce  the  payment 
of  a  claim,  he  is  bound  to  show  the  court,  affirmatively,  that 
there  is  a  separate  property  that  can  be  reached  by  the  court. 
This  was  always  the  rule.  The  intention  of  the  Legislature  was 
to  compel  a  resort  to  the  cotfrt.  (Code,  §  274,  latter  clause.) 

David  0.  Birdsall,  opposed. — I.  By  the  laws  of  1860,  ch.  90,  § 
7,  any  married  woman  may  sue  and  be  sued  in  any  matter  relat- 
ing to  her  separate  property,  the  same  as  though  she  was  sole. 

II.  The  first  means  of  enforcing  and  collecting  a  judgment  is 
by  execution,  of  which  there  are  three  kinds.     (Code,  §  286.) 
1.  Against  the  property.     2.  Against  the  person.     3.  For  the 
delivery  of  real  or  personal  property  with  damages,  &c.     The 
first  applies  to  this  case,  no  judge  or  attorney  has  the  power  to 
alter  its  express  provisions. 

III.  The  plaintiffs  are  then  forced  to  adopt  the  second  reme- 
dy to  collect  their  judgment,  under  section  292.     This  section 
makes  no  distinction  between  persons,  male  or  female,  married 
or  sole,  the  order  of  the  court  applies  to  adjudgment-creditors, 
there  being  no  provision  in  the  act  of  1860  or  the  Code  exempt- 
ing married  women  from  such  examination. 

IV.  Prior  to  the  act  of  1860  an  action  intending  to  reach  the 
property  of  married  women  was  an  intricate  proceeding.     The 
act  of  1860,  above  referred  to,  was  intended  to  simplify  all  pro- 
ceedings against  married  women  who  have  separate  estates.     If 
the  defendant's  views  are  correct,  then  the  action  of  the  Legis- 
lature is  worse  than  useless,  by  giving  creditors  the  power  of 
obtaining  a  judgment  and  then  taking  from  them  all  chances  of 
enforcing  and  collecting  it.     The  action  being  a  personal  one, 
no  receiver  can  be  appointed  except  upon  an  order  of  the  court 
after  the  plaintiffs  have  exhausted  their  powers  by  execution 
and  found  property  through  an  examination  supplementary 
thereto. 

CLERKE,  J. — In  the  execution  against  a  married  woman  it  is 
not  necessary  to  its  vitality  that  it  should  contain  the  words 
contended  for.  The  words  in  the  amendment  are  merely  di- 
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rectory  ; — of  course  the  sheriff  cannot  levy  on  any  other  property 
than  the  separate  property,  and  unless  the  execution  contains  a 
contrary  direction  there  would  be  no  danger  that  the  sheriff 
would  levy  on  any  other.  I  hold,  therefore,  that  the  execution 
is  valid.  Being  valid,  I  also  hold  that  all  provisions  of  the  Code 
in  aid  of,  or  supplementary  to  the  execution,  apply  to  this  ex- 
ecution, as  well  as  to  any  other. 
Motion  denied  without  costs. 


BULKLEY  a.  MARKS. 

New  York  Common  Pleas  ;  General  Term,  January,  1863. 

LIMITED  PARTNERSHIP. — MISSTATEMRNT  IN  CERTIFICATE. — WITH- 
DRAWAL OF  CAPITAL. — DISSOLUTION. — TRIAL. — SPECIAL  YER- 
DICT. 

A  statement  in  the  certificate  of  the  formation  of  a  limited  partnership,  that  the 
special  partner  has  contributed  a  certain  sum,  when,  in  fact,  a  portion  of  that 
sum  has  been  contributed  by  another  person  with  the  design  of  securing  the 
rights  and  benefits  of  a  special  partner  without  becoming  one,  renders  all  the 
parties  liable  as  general  partners. 

A  special  partnership  cannot  be  dissolved  by  the  act  of  the  parties  until  four 
weeks  after  the  publication  of  notice  of  the  intended  dissolution. 

The  withdrawal,  by  a  special  partner,  of  his  capital,  before  the  actual  dissolution 
of  the  firm,  though  after  notice  of  dissolution  published,  renders  him  liable  as 
a  general  partner. 

In  an  action  for  money,  where  the  amount  and  interest  is  admitted  and  a  special 
verdict  establishes  defendant's  liability,  an  assessment,  by  the  jury,  of  the 
amount  of  the  recovery,  is  unnecessary. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Charles  A.  Bulkley,  Richard 
Harluck,  and  Edward  H.  Bulkley,  against  Abiel  B.  Marks, 
Edmund  C.  Bramhall,  George  P.  Lord,  and  Samuel  N.  Brown, 
to  recover  $2,334.18,  the  amount  of  two  promissory  notes.  The 
facts  are  fully  stated  in  the  opinion.  The  action  was  tried  be- 
fore Hon.  Judge  Hilton.  The  testimony  of  Brown  and  Lord 
taken  upon  commission  was  read.  Lord,  in  answering  the 
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eighteenth  interrogatory,  said  :  "  Bramhall  was  in  the  habit  of 
visiting  the  store  of  Lord  &  Brown  ;  was  there  frequently  dur- 
ing the  existence  of  said  firm ;  he  looked  at  the  stock  of  goods 
and  into  the  books  of  said  firm  as  frequently  and  as  long  as  he 
saw  fit.  His  visits  were  to  look  into  the  business  of  the  firm." 
The  last  sentence  was  admitted  over  defendants'  exception. 
Lord's  answers  to  the  fifth  and  sixth  interrogatories  disclosed, 
that  of  $20,000  contributed  by  Marks  to  the  capital  of  the  firm 
$8,000  was  paid  by  Bramhall ;  to  the  admission  of  these 
answers  defendants  excepted.  The  48th,  53d,  57th,  59;h,  and 
60th  cross  interrogatories  aimed  to  elicit  from  Lord  that  at  the 
time  of  the  assignment  by  Lord  &  Brown,  Lord  reserved  for  his 
own  use  various  notes  and  securities ;  the  answers  to  these  in- 
terrogatories were  excluded,  and  defendants  excepted.  The 
court  submitted  but  one  question  to  the  jury,  viz:  "was  Ed- 
mund C.  Bramhall  interested  in  the  limited  partnership  of  Lord 
&  Brown  at  the  time  of  its  formation  on  January  1st,  1851  ?"  To 
this  question  the  jury  found  in  the  affirmative.  The  defend- 
ants, Marks  &  Bramhall,  having  admitted  at  the  close  of  the 
case  that  the  plaintiffs  claim,  with  interest,  amounted  to 
$3,266.21,  the  court,  upon  the  rendition  of  the  verdict,  directed 
judgment  for  the  plaintiffs  for  that  amount,  and  a  motion  for  a 
new  trial  having  been  denied  defendants,  Marks  and  Bramhall 
appealed.  .* 

Benedict  cfe  Boardman,  for  the  appellants. — I.  As  respects 
any  moneys  recovered  on  account  of  interest  or  profits,  there 
was  no  evidence  in  the  case  either  that  the  defendant  Marks 
had  received  more  than  he  might  lawfully  take  ;  or,  if  he  had, 
that  it  was  received  in  bad  faith.  Even  if  he  had  received  on 
these  accounts  more  than  he  was  entitled  to  take ;  yet  in  the 
absence  of  ill  faith  he  was  not  chargeable  for  such  excess,  as  a 
general  partner,  or  in  any  other  manner  than  by  a  suit  for  the 
benefit  of  all  the  creditors.  (Innes  a.  Lansing,  7  Paige,  583  ; 
"VVhitewright  a.  Stimpson,  2  Barb.,  379  ;  La  Chaise  a.  Lord,  10 
JIow.  Pr.,  461 ;  Lachaise  a.  Marks,  4  E.  D.  Smith,  610.) 

II.  Nothing  was  done  in  connection  with  the  dissolution, 
which  could  be  tortured  into  a  withdrawing  of  the  principal  of 
Mark's  special  capital.  1.  The  notes  created  no  lien.  2.  The 
agreement  of  dissolution  contains  nothing  which  can  be  con- 
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Btrned  as  a  release  of  the  claim  of  the  limited  partnership  to 
reimbursement  of  any  moneys  paid  to  Marks  for  interest  or 
profits,  which  might  thereafter  appear  to  have  been  an.  over- 
payment by  mistake.  (Coddington  a.  Davis,  1  N.  Y.,  186  ; 
Jackson  a.  Stackhouse,  1  Cow.,  122  ;  Hore  a.  Becher,  12  Sim., 
469  ;  Story's  E$.  JUT.,  §  145.) 

III.  An  alteration  in  the  names  of  the  partners  and  in  the 
capital  or  shares  of  the  business,  in  contravention  of  the  twelfth 
section  of  the  act  authorizing  limited  partnerships,  operates 
simply  as  a  dissolution.     It  is  only  by  carrying  on  the  business 
after  such  alteration  that  the  firm  is  changed  into  a  general 
partnership,  and  the  special  partner  rendered  equally  liable  for 
the  debts. 

I 

IV.  An  agreement  of  dissolution  without  the  withdrawal  of 
capital  is  only  a  legal  dissolution,  and  not  an  "  alteration." 

Y.  If  Bramhall  ever  was  a  partner  of  Lord  &  Brown,  he  was 
only  a  dormant  partner  in  a  general  partnership,  and  if  such, 
he  withdrew  from  the  firm  before  September  12th,  1854,  and  is 
not  liable  for  that  part  of  the  plaintiff's  demand  which  arose 
from  goods  sold  on  that  day.  (Davis  a.  Allen,  3  N.  J".,  168.) 

VI.  Such  an  agreement  between  Marks  and  Bramhall  as  is 
stated  in  the  writing,  dated  January  3d,  1852,  coupled  with  a 
payment  of  $8,000  by  Bramhall  to  Marks  at  the  formation  of 
the  firm  of  Lord  &  Brown,  as  the  consideration  of  such  agree- 
ment, and  in  order  to  enable  Marks  to  pay  the  $20,000,  and 
with  such  actual  use  of  the  $8,000,  would  not  render  Bramhall 
a  partner  of  the  firm,  or  make  him  responsible  to  the  plaintiffs 
in  this  action.     (Cox  a.  Hickman,  9  C.  JB.,  N.  S,  47.) 

VII.  It  was  error  in  the  court  to  submit  to  the  jury  the  ques- 
tion, whether  Bramhall  was  interested  in  the  limited  partner- 
ship of  Lord  &  Brown,  without  proper  instructions  or  qualifica- 
tions in  respect  to  the  kind  of  interest  it  was  necessary  for  him 
to  have  in  order  to  render  the  insertion  of  his  name  necessary. 

VIII.  The  objections  to  portions  of  the  answers  to  the  5th, 
6th,  and  18th  interrogatories  were  well  taken.     In   each   of 
these  instances,  and   especially  the  last,  the  witness  was  al- 
lowed to  testify  to  his  constructions  or  conclusions,  instead  of 
being  confined  to  a  statement  of  what  he  saw  or  heard. 

IX.  The  testimony  as  to  the  conduct  of  the  witness,  Lord, 
had  a  direct  bearing  on  the  question  of  the  condition  of  the 
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firm  of  Lord  &  Brown  in  August,  1854,  and  had  important 
bearing  on  the  character  of  the  witness. 

X.  The  court  erred  in  taking  from  the  jury  the  right  to  assess 
the  amount  in  which  the  defendants  were  liable  to  the  plaintiffs. 

C.  Bainbridge  Smith,  for  the  respondents. — I.  Limited  part- 
nerships are  allowed  to  be  formed  upon  certain  specified  terms 
and  conditions.  (1  Rev.  Stat.,  764,  §§  1,  4.)  1.  These  provi- 
sions of  the  statute  have  been  violated,  as  the  name  of  the  de- 
fendant Bramhall,  who  was  interested  in  the  firm  from  its  com- 
mencement to  its  termination,  does  not  appear  at  all  in  the  cer- 
tificate. 2.  Section  8  declares  that  if  any  false  statement  be 
made  in  such  certificate  or  affidavit,  all  the  persons  interested 
in  such  partnership  shall  be  liable  for  all  the  engagements 
thereof,  as  general  partners.  (1  Rev.  Stat.,  765,  §§  7,  8.) 

II.  The  agreement  between  the  defendants  Marks  and  Bram- 
hall, set  forth  in  their  answers,  renders  them  liable  under  the 
12th  section  of  the  act.     (1  Rev.  Stat.,  765,  §  12 ;  Beers  a.  Rey- 
nolds, 12  Barb.,  288;   11  N.  Y.,  100 ;   Andrews  a.  Schott,  10 
Bair.  Pa.,  47.) 

III.  Conceding  the  special  partnership  had  bewn  formed,  and 
no  alteration  taken  place,  Marks  would  have  been  liable  under 
section  15.     (1  Rev.  Stat.,  766  ;  Madison  County  Bank  a.  Gould, 
5  Hill,  309  ;  Argall  a.  Smith,  3  Den,.,  435  ;  Beers  a.  Reynolds, 
12  Barb.,  288;  11  N.  Y.,  100.)     1.  The  partnership,  by  the 
statute,  could  not  be  dissolved,  by  the  acts  of  the  parties,  until 
the  expiration  of  four  weeks  from  publication  of  the  dissolution 
in  the  State  paper,  to  wit,  August  19th,  1854.     (1  Rtv.  Stat., 
767,  §  24.)     2.  The  defendant  Marks,  the  alleged  special  part- 
ner, had  no  capital  in  the  firm  of  Lord  &  Brown  in  and  after 
the  14th  August,  1854.     All  of  it  up  to  that  time  had  been 
withdrawn  by  the  transfer  to  him  of  certain  interest,  profits,  and 
notes.    (1  Rev.  Stat.,  766,  §  15  ;  Madison  County  Bank  a.  Gould, 
5  Hill,  309  ;  Andrews  a.  Schott,  10  Barr.  Pa.,  47.) 

IV.  With  regard  to  the  theory  that  Bramhall  was  a  dormant 
partner  m/erely.     1.  The  limited  partnership  could  not  be  dis- 
solved "by  the  acts  of  the  parties,"  until  the  expiration  of  the 
four  weeks  from  the  publication  of  the  dissolution  in  the  State 
paper.     (2  Rev.  Stat.,  767,  §  24.)     The  merchandise  for  which 
the  notes  were  given  was  sold  prior  to  that  date.     2.  The  de- 
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fendants  cannot  take  advantage  of  their  own  wrong  by  setting 
up  the  firm  was  a  general  partnership  from  the  beginning,  and 
that  the  defendant  Bramhall  was  a  dormant  partner.  3.  The 
statute  renders  the  defendants  liable  as  general  partners,  by 
reason  of  the  alteration  of  the  shares  of  the  capital,  and  the 
names  of  the  parties  interested  therein.  (Beers  a.  Reynolds,  12 
Barb.,  288 ;  11  N.  T.,  100.)  4.  The  plaintiffs  had  an  election 
to  consider  the  arrangement  between  the  defendants  as  merely 
void,  or  treat  the  transaction  as  a  violation  of  the  statute,  and 
charge  the  defendants  Marks  and  Bramhall  as  general  part- 
ners ;  and  this  irrespective  of  a  design  to  defraud  or  injure  the 
creditors  of  the  firm.  (Beers  a.  Reynolds,  11  N.  I7".,  100.) 

BY  THE  COURT.* — DALY,  F.  J. — On  the  31st  of  December, 
1850,  the  defendants  Lord,  Brown,  and  Marks,  entered  into  an 
agreement  for  the  formation  of  a  limited  copartnership,  to  com- 
mence on  the  first  of  January  following,  and  to  continue  for 
four  years  thereafter,  of  which  Lord  and  Brown  were  to  be 
the  general  partners,  and  Marks  a  limited  partner;  Lord  to 
contribute  $5,000,  Brown  $1,000,  and  Marks  $20,000  in  cash; 
and  on  that  day  the  certificate  and  affidavit  required  by  the 
statute  was  filed,  to  the  effect  that  Marks  had  contributed  the 
sum  of  $20,000  as  a  special  partner,  and  that  the  same  had  been 
actually  and  in  good  faith  paid  in  to  the  common  stock  in  cash. 
The  usual  notice  was  published,  and  at  the  time  designated  the 
parties  commenced  business.  Brown  did  not  contribute  the 
$1,000,  having  been  disappointed  in  obtaining  it,  and  Lord 
contributed  but  $3,000  instead  of  $5,000. 

$8,000  of  the  $20,000  paid  in  by  Marks  was  received  from  the 
defendant,  Bramhall.  Bramhall  was  an  old  acquaintance  of 
Lord  and  of  Marks,  and  shortly  before  the  formation  of  the 
partnership  he  introduced  Marks  to  Lord.  Lord,  who  was  ex- 
amined as  a  witness,  testified  that  Bramhall  told  him  previous 
to  its  formation,  after  he  had  introduced  Marks  to  him,  and 
while  negotiations  were  pending  for  the  formation  of  the  part- 
nership, that  he  had  agreed  to  take  an  interest  with  Marks  in 
the  business,  and  had  agreed  to  do  so  for  the  purpose  of  assist- 
ing Lord,  and  that  Lord  must  keep  it  strictly  private ;  that  he 

*  Present,  DALY,  F.  J.,  BRADY  and  HILTON,  JJ. 
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was  to  contribute  $8,000  of  the  $20,000  that  Marks  was  to  fur- 
nish, and  was  to  receive  two-fifths,  and  Marks  three-fifths  of  the 
profits  resulting  from  advancing  the  $20,000  capital  contributed 
by  Marks ;  that  he  had  a  written  agreement  between  himself 
and  Marks  in  regard  to  his  interest,  drawn  up  by  Mr.  Board- 
man,  the  defendant's  attorney,  and  that  the  agreement  was  so 
drawn  that  in  case  Marks  should,  by  any  action  of  his,  make 
himself  liable  as  a  general  partner,  he,  Brarnhall,  would  be  en- 
tirely exempt  from  liability ;  and  that  he  had  Marks  tight ;  that 
he  requested  that  his  interest  in  the  business  should  be  kept 
strictly  private,  and  said  that  the  object  in  so  arranging  mat- 
ters was  to  enable  him  to  advise  and  assist  the  firm  more  than 
could  be  done  in  a  limited  copartnership  under  the  laws  of 
New  York, — that  the  law  relating  to  special  partnership  was  so 
stringent,  that  the  special  partner  could  hardly  go  into  the  store 
without  making  himself  liable  as  a  general  partner, — and  that 
by  this  arrangement  he  could  advise  with  and  assist  the  firm. 

There  was  a  clause  in  the  articles  of  copartnership  in  these 
words:  "As  a  matter  of  courtesy  to  Mr.  E.  C.  Bramhall,  of 
Jersey  City,  for  the  interest  he  has  manifested  in  the  welfare  of 
this  copartnership,  and  his  assistance  in  the  advancement  of  its 
interests,  we  invite  him,  at  all  times,  or  at  such  times  as  may 
suit  his  convenience,  to  examine  into  our  business  affairs." 
Lord  testified  that  when  he  saw  the  clause  in  the  article  of  co- 
partnership, he  objected  to  it  as  unnecessary,  and  Marks  an- 
swered that  he,  Lord,  knew  that  Bramhall  had  an  interest,  and 
that  he  had  desired  that  article  to  be  inserted.  Lord  testified 
further  that  after  the  copartnership  was  formed,  Bramhall  told 
him  that  he  had  contributed  $8,000  of  the  $20,000  capital  fur- 
nished by  Marks,  and  that  he  was  to  receive  from  Marks  two- 
fifths  of  all  that  Marks  received  from  the  firm  ;  and  he  request- 
ed that  in  giving  the  notes  of.  the  firm  as  dividends  of  profits, 
that  they  should  be  so  drawn  as  that  he  might  receive  his  share 
of  them  without  waiting  until  they  had  become  due ;  that  he 
was  to  receive  two-fifths  of  all  that  Marks  received,  whether  he 
received  it  as  interest  or  capital,  or  as  dividends  of  profits,  or  as 
dividends  of  the  capital  at  the  time  when  the  copartnership 
should  terminate.  Lord  also  testified  that  Marks  knew  of 
Bramhall  having  an  interest  or  share  in  the  profits  of  the  firm ; 
that  he  knew  of  it  from  Bramhall  before  the  copartnership 
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articles  were  signed,  and  that  he  introduced  the  article  before 
referred  to,  so  as  to  allow  Bramhall  to  have  a  supervision  over 
his  interest;  that  Marks  frequently  told  him  that  Bramhall 
owned  a  share  of  his  interest  in  the  business. 

It  appeared  that  an  agreement  in  writing  was  executed  be- 
tween Bramhall  and  Marks,  bearing  date  the  third  day  of  Jan- 
uary, 1852,  two  days  after  the  copartnership  was  to  commence, 
by  which  it  was  agreed,  in  consideration  of  $8,000  received  by 
Marks  from  Bramhall,  that  Marks  would  account  for  and  pay 
over  to  Bramhall  two-fifths  of  all  sums  of  money,  securities,  or 
evidence  of  debt  or  other  property,  during  the  continuance  of 
the  copartnership,  which  Marks  might  receive  therefrom  as  in- 
terest, profits,  or  increase,  and  two-fifths  of  all  that  he  might  re- 
ceive on  the  winding  up  thereof;  Marks  agreeing  to  account  to 
Bramhall  for  two-fifths  thereof,  the  same  as  if  he,  Bramhall, 
was  a  special  partner  in  the  house  by  the  investment  of  the 
said  sum  of  $8,000 ;  but  that  Marks  was  not  to  be  liable  to 
Bramhall  beyond  two-fifths  of  all  he  received  from  the  firm,  in 
any  event. 

Admitting  this  state  of  facts  to  be  true,  it  is  apparent  that  the 
whole  arrangement  was  a  clumsy  contrivance  to  evade  the  stat- 
ute, a  device  by  which  Bramhall  meant  to  secure  all  the  bene- 
fits of  a  limited  copartnership  to  the  extent  of  $8,000,  with  a 
more  active  interference  in  the  business  of  the  firm  than  the 
law  will  allow,  without  becoming  responsible  as  a  general  part- 
ner. This  is  apparent  from  the  written  agreement  between  him 
and  Marks,  and  from  the  insertion  of  the  clause  before  referred 
to  in  the  article,  which  Marks  himself  testified  was  inserted, 
"simply  because  Bramhall  was  a  good  business  man  and  could 
advise  with  Lord."  This  agreement  operated  as  a  transfer  of 
two-fifths  of  Marks'  interest,  not  only  of  the  profits  but,  of  the 
capital  invested  by  him.  By  the,  language  of  the  agreement, 
he  was  to  have  every  thing  that  he  could  have  had  as  a  special 
partner  investing  £8,000,  and,  upon  a  dissolution,  he  would 
have  been  entitled  to  claim  that  interest.  Having  been  trans- 
ferred to  him  by  Marks,  the  other  partners  would  have  been 
bound  to  pay  it  over  to  him.  He  could  not  become  a  special 
partner  without  complying  with  the  provisions  of  the  statute. 
As  a  special  partner,  he  would  have  had  the  right,  from  time 
to  time,  to  examine  into  the  state  and  progress  of  the  partner- 
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ship  concerns,  and  to  advise  as  to  their  management.  (1  Rev. 
Stat.,  766,  §  17.)  He  sought  to  secure  the  right  and  all  the 
benefit  of  a  special  partner  without  becoming  one,  and  thereby 
made  himself  a  general  partner.  He  is  made  so  by  the  opera- 
tion of  the  statute,  which  declares  that  all  persons  interested  in 
the  partnership  shall  be  liable  as  general  partners  if  any  false 
statement  is  made  in  the  certificate  or  affidavit  by  which  the 
limited  copartnership  is  formed.  (1  Rev.  Stat.,  765,  §§  7,  8.)  The 
statement  in  the  certificate  and  affidavit  was  that  Marks  had 
contributed  $20,000  of  the  capital.  By  Lord's  testimony,  $8,000 
was  contributed  by  Bramhall,  with  an  understanding  and  un- 
der an  arrangement  by  which  he  was  to  have  all  the  benefit  of 
a  special  partner  without  becoming  one.  Such  is  the  legal  ef- 
fect of  the  written  agreement  between  him  and  Marks.  Such 
was  the  understanding  of  Lord  both  before  and  after  the  co- 
partnership was  formed,  and  though  Brown,  the  other  general 
partner,  testifies  that  he  knew  nothing  of  it,  the  arrangement 
was  carried  out  by  the  firm  for  three  years,  the  notes  for  profits 
and  interest  on  capital  being  drawn,  as  Bramhall  had  sug- 
gested, for  two-fifths  and  three-fifths.  This  was  proved  by  the 
defendants'  witnesses.  The  clerk  of  the  firm,  Clusman,  and  the 
defendant  Marks,  testified  that  all  the  notes  received  by  Marks 
were  divided  up  in  this  way,  and  this  is  a  fact  with  which 
Brown,  as  a  general  partner,  is  chargeable  with  the  knowledge 
of.  Lord  conducted  the  financial  business,  but  in  his  absence 
it  was  attended  to  by  Brown.  It  was  a  matter  which  Brown 
could  have  known.  It  would  appear  upon  the  payment  of  the 
notes,  and  if  he  did  not  know  it,  it  must  be  deemed  to  have 
been  done  with  his  assent.  The  fact  that  the  $8,000  was  in 
reality  invested  in  the  firm  for  the  benefit  of  Bramhall,  render- 
ed the  statement  in  the  affidavit  that  it  was  contributed  by 
Marks,  untrue,  and  the  effect  of  this  false  statement  was  to 
make  Bramhall  and  Marks  general  partners. 

Both  Bramhall  and  Marks  denied  that  they  had  made  the 
statements  sworn  to  by  Lord.  They,  however,  contradict  each 
other,  and  are  in  turn  contradicted  by  the  agreement.  Marks 
swore  that  he  borrowed  the  $8,000  from  Bramhall.  The  agree- 
ment shows  that  it  was  not  borrowed ;  that  it  was  not  a  loan  in 
any  sense,  which  is  an  agreement  to  repay  a  sum  received,  with 
interest,  if  it  is  retained  beyond  the  time  when  it  is  payable 
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back.  So  far  from  being  a  loan,  it  was  to  be  used  in  merchan- 
dising, and  Bramhall  was  to  receive  all  the  profit  that  might 
grow  out  of  its  use  in  that  way  as  part  of  the  capital  of  a  mer- 
cantile firm.  Bramhall  swore  that  he  told  Marks  that  he  would 
loan  him  the  $8,000  with  the  understanding  that  he  could,  if 
he  so  desired,  have  the  privilege  of  taking  two- fifths  of  what 
Marks  should  receive  from  the  business  of  the  firm  in  lieu  of 
the  $8,000 ;  that  he  finally  concluded  to  avail  himself  of  that 
privilege,  and  that  the  arrangement  was  made  when  he  entered 
into  the  written  agreement ;  that  was,  according  to  its  date,  on 
the  3d  of  January,  1862.  Marks  swore  that,  about  the  time  of 
the  formation  of  the  partnership,  Bramhall  told  him  that  he 
could  loan  him  $8,000  for  a  time,  but  could  not  spare  it  from 
his  business  permanently  ;  that  it  was  finally  left  at  his  option 
that  he  might  take  two-fifths  of  what  Marks  should  receive,  or 
have  the  $8,000  repaid  to  him  ;  and  that  finally,  in  the  summer 
following,  they  made  a  definite  agreement  that  Bramhall  was 
to  have  two-fifths  of  all  profits,  and  in  the  last  statement  he  is 
contradicted,  both  by  Bramhall  and  by  the  agreement ;  in  ad- 
dition to  which,  the  testimony  of  Marks  throughout,  and  that  of 
Bramhall,  to  a  certain  extent,  was  evasive  and  shuffling. 

So  far,  therefore,  as  the  testimony  of  these  witnesses  was  in 
conflict  with  the  statement  of  Lord,  it  was  for  the  jury  to  decide 
which  they  would  believe;  and  as  the  judge  left  it  to  the  jury 
to  find,  as  a  question  of  fact,  whether  Bramhall  was  interested 
in  the  partnership  at  the  time  of  its  formation,  and  the  jury 
having  found  that  he  was,  they  must  be  regarded  as  having 
pronounced  in  favor  of  the  truthfulness  of  Lord. 

The  special  partnership  could  not  be  dissolved  by  the  act  of 
the  parties  until  four  weeks  after  the  publication  of  notice  of 
the  intended  dissolution  (Beers  a.  Reynolds,  12  Barb.,  288  ;  11 
N.  I7".,  100),  which,  in  this  case,  would  be  on  the  17th  of  Sep- 
tember, 1854.  Before  that  time  Marks  withdrew  all  his  cap- 
ital by  the  transfer  to  him  of  certain  interests,  profits,  and  notes, 
which  the  statute' forbids.  (1  Rev.  Stat.,  766,  §  15.)  He  had 
nothing  in  the  firm  after  the  14th  of  August,  1854.  He  could 
not  by  that  act  terminate  his  limited  copartnership,  but  con- 
tinued liable  until  the  actual  dissolution — that  is,  until  the  17th 
of  September,  1854 — for  all  engagements  which  the  firm  might 
make  in  the  prosecution  of  their  business  up  to  that  time.  One 
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of  the  notes  in  suit  was  given  for  merchandise  sold  to  the  firm 
on  the  18th  of  August,  1854:,  and  for  the  payment  of  that  note 
he  is  liable.  He  is  liable  upon  that  as  well  as  upon  the  note 
given  on  the  19th  of  March,  1854,  as  a  general  partner,  by  rea- 
son of  the  false  statement  in  the  certificate  and  affidavit  as  to 
the  amount  contributed  by  him  to  the  capital  stock. 

The  answer  as  to  the  purpose  of  Bramhall's  visit  to  the  store 
was  properly  allowed.  The  witness  spoke  as  to  a  general  fact 
which  he  might  well  know.  The  same  remark  applies  to  the 
answers  to  the  5th  and  6th  interrogatories ;  the  witness  an- 
swered as  to  facts  within  his  knowledge.  The  answers  to  the 
48th,  53d,  57th,  59th,  and  60th  cross-interrogatories  in  the  last 
depositions  read  were  all  properly  excluded.  The  testimony 
was  totally  irrelevant,  and  had  no  bearing  upon  the  questions 
under  consideration.  There  was  no  positive  evidence  that  the 
plaintiff  had  received  actual  notice  of  the  intended  dissolution. 
The  boy  who  served  the  circulars  could  remember  but  a  few  of 
the  firms  with  whom  they  were  left.  The  plaintiff,  Bulkley, 
admitted  that  he  had  seen  a  circular,  but  could  not  recollect 
whether  he  had  received  a  copy  of  it  in  August,  1854,  or  not, 
and  that  he  did  not  recollect  whether,  when  he  sold  the  goods, 
he  knew  of  the  dissolution  or  not. 

Marks  and  Bramhall,  to  be  released  from  liability,  as  general 
partners,  for  the  debt  incurred  by  the  sale  of  the  goods  on  the 
18th  of  August,  1854,  were  bound  to  show  that  the  plaintiffs 
had  notice  of  the  dissolution  before  that  sale  ;  and  there  was  no 
positive  evidence  that  they  had. 

The  published  notice,  moreover,  was  of  the  dissolution  of  a 
limited  partnership,  which  did  not  operate  under  the  statute  as 
an  actual  dissolution  until. a  month  after  this  sale  was  made; 
and  persons  dealing  with  the  tirm  had  a  right  to  rely  upon  the 
continuance  of  the  partnership,  until  the  dissolution,  as  the  no- 
tice expressed  it,  took  "effect  according  to  law."  (Beers  a. 
Reynolds,  12  Barb.,  2S8 ;  11  N.  Y.,  100.)  The  amount  of  the 
notes,  and  the  interest,  having  been  admitted  by  the  counsel  for 
Marks  and  Bramhall,  there  was  no  occasion  for  an  assessment 
of  the  amount  due. 

The  judgment  should  be  affirmed. 
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In  the  case  of  RICHTER,  against  the  same  defendants,  decided 
at  the  same  term,  the  following  opinion  was  delivered. 

BY  THE  COURT. — DALY,  F.  J. — The  only  particular  in  which 
this  case  is  alleged  to  differ  from  Bulkley  «.  Marks  et  al.,  de- 
cided at  this  term,  is  in  respect  to  the  notice  of  dissolution,  and 
upon  that  point  it  is  sufficient  to  say,  as  was  said  in  that  case,  that 
the  design  of  the  defendants  was  to  dissolve  a  limited  copart- 
nership ;  that  the  public  had  notice  that  the  dissolution  would 
take  effect  according  to  law ;  and  that  according  to  law  it  did 
not  take  effect  until  nearly  a  month  after  this  sale  was  made. 
Whether  Marks  and  Bramhall  had  made  themselves  general 
partners  or  not,  the  firm,  according  to  the  notice,  was  to  be  dis- 
solved at  the  expiration  of  four  weeks  from  the  first  publica- 
tion of  the  notice;  and  up  to  that  period,  the  partnership, 
whether  it  was  general  or  limited,  was,  by  the  terms  and  legal 
effect  of  the  published  notice,  to  continue. 

The  judgment  should  be  affirmed. 


HUSSON  a.  FOX. 

Supreme  Court,  First  District ;  General  Term,  Feb.,  1863. 
INSPECTION  OF  BOOKS. — PETITION  FOR  DISCOVERY. 

A  petition  on  an  application  for  an  inspection  of  books  or  papers,  alleging  only 
the  applicant's  belief  tbat  such  books  contain  certain  entries  material  to  his  case, 
is  insufficient  to  warrant  an  order  for  inspection.  It  must  state  facts  showing 
a  reasonable  ground  for  such  belief. 

Appeal  from  an  order  directing  a  discovery  of  books  and 
papers. 

This  action  was  brought  by  Joseph  Husson  against  Edward 
Fox  to  recover  $5,000  for  money  lent  and  services  as  an  attor- 
ney. Pending  the  trial  before  a  referee,  on  the  petition  of  the 
plaintiff  and  the  opposing  affidavits  on  the  part  of  the  defend- 
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ant,  Mr.  Justice  Barnard  granted  an  oruer  ibr  the  discovery  by 
defendant  of  the  contents  of  his  books,  &c.     The  facts  and  the 
form  of  the  order  sufficiently  appear  from  the  opinion. 
The  defendant  appealed. 

Henry  M.  McQuoid,  for  the  appellant. — The  court  have  laid 
down  the  following  rules  as  motions  for  discovery.  The  peti- 
tioner must  distinctly  show,  to  the  satisfaction  of  the  court, 
that  .the  books  and  papers  which  he  seeks  to  have  produced 
contain  evidence  relating  to  the  merits  of  the  suit.  (Davis  a. 
Dunham,  13  How.  Pr.,425.)  A  party  cannot  be  subjected  to  a 
fishing  examination  or  investigation,  with  a  view  to  ascertain  the 
fact  whether  he  has  or  has  not  books,  papers,  or  documents  which 
may  contain  evidence  relating  to  the  merits  of  the  action,  unless 
he  is  examined  as  a  witness.  (Hoyt  a.  American  Exchange  Bank, 
1  Duer,  652 ;  S.  C.,  8  How.  Pr.,  89.)  Neither  at  law  nor  in 
equity  has  a  party  a  right  to  make  a  general  search  and  exam- 
ination for  evidence  among  the  private  books  and  papers  of  his 
adversary.  The  party  can  now  be  examined  as  a  witness,  and 
a  mere  discovery,  properly  so  called,  as  to  books,  papers,  and 
documents  should  be  in  no  other  way  than  on  examination  of 
the  party.  (Brevoort  a.  Warner,  8  How.  Pr.,  321 ;  Stalker  a. 
Gaunt,  12  N.  Y.  Leg.  Obs.,  132  ;  Commercial  Bank  a.  Dunham, 
13  How.  Pr.,  541.)  An  application  to  produce  books,  &c., 
under  the  Code  or  the  Revised  Statutes,  where  the  case  is  be- 
fore a  referee,  cannot  be  allowed  when  an  affidavit  is  positive 
that  the  books  contain  no  item  which  is  not  in  an  account  ren- 
dered, and  the  account  no  item  not  in  the  books.  (Iliggin  a. 
Bishop,  12  N.  T.  Leg.  Obs.,  127.)  A  petition  by  one  party  for 
an  order  directing  the  other  party  to  make  a  discovery  of  books 
and  papers  in  his  possession,  will  not  be  granted  when  it  prays 
for  a  discovery  generally  of  all  the  books,  papers,  and  corre- 
spondence of  the  adverse  party,  containing  entries  during  a 
period  of  several  years,  relating  to  purchases  of  a  specified  com- 
modity. (Cassard  a.  Hinman,  6  Duer,  695.)  A  petition  for  a 
discovery  of  books  and  papers  should  show  the  character  of  the 
entries  and  how  they  are  material  to  the  case  ;  generally  speak- 
ing, discovery  of  books,  &c.,  should  not  be  allowed  where  com- 
petent testimony  is  easily  attainable  of  the  facts  by  witnesses, 
much  less  when  it  can  be  obtained  by  the  examination  of  the 
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party  as  a  witness.  (Stalker  a.  Gaunt,  12  N.  Y.  Leg.  Obs., 
132.)  It  is  not  sufficient  for  a  party  to  say  that  he  thinks  a  dis- 
covery is  necessary.  He  must  show  how  and  why  it  is  neces- 
sary. (17  How.  Pr.,  480.)  One  of  the  first  facts  which  should 
appear,  on  an  application  for  a  discovery  of  books  and  papers 
for  the  purpose  of  preparing  for  trial,  is,  that  the  applicant  has 
not  in  his  possession  the  same  information,  or,  if  he  has,  that  he 
has  not  the  means  of  establishing,  by  other  available  proof,  the 
contents  of  such  books  or  papers.  (Per  WOODRUFF,  J.  in  Mc- 
Alister  a.  Pond,  15  How.  Pr.,  299;  People  a.  Trinity  Church, 
6  Abbotts'  Pr.,  177.)  A  statement  in  a  petition  for  a  discovery 
of  books  and  papers,  which  in  all  its  material  allegations  is 
capable  of  being  condensed  into  a  sentence  like  this  :  "  we  be- 
lieve your  books  and  letters  will  help  our  defence,  and  if  they 
do,  it  is  material  for  us  that  you  should  show  them,"  is  too  vague 
and  indefinite  to  grant  an  order  of  discovery  upon.  (Pegram 
a.  Carson,  10  Abbotts1  Pr.,  340 ;  S.  C.,  18  How.  Pr.,  519. 

John  M.  Martin,  for  the  respondent. — I.  The  appeal  from 
the  order  in  this  action  should  be  dismissed  as  not  appealable. 
1.  The  motion  at  special  term  was  in  the  discretion  of  the  court 
(Code,  §  388),  and  as  such  is  not  appealable.  (See  2  Whit.  Pr., 
230,  and  cases  cited  ;  also,  3  Code  E.,  85 ;  10  Barb.,  303  ;  11 
N.  Y.,  576.)  2.  Nor  is  this  appeal  warranted  by  section  349 
of  the  Code. 

II.  If  appealable,  the  order  of  special  term  should  be   af- 
firmed.    1.  Because  the  petition  and  moving  papers  show  the 
propriety  and  necessity  of  a  production  'and  inspection  of  the 
defendant's  books,  &c.,  and  that  without  it  the  plaintiff  will  not 
be  able  to  serve  a  new  bill  of  particulars,  or  to  proceed  with  the 
reference.     2.  Because  the  opposing  affidavits  do  not  deny  the 
most  material  part  of  the  moving  papers.     3.  Because  it  ap- 
pears that  under  the  pretence  of  a  friendly  settlement  with 
plaintiff,  the  defendant  has  obtained  the  knowledge  of  certain 
facts  by  an  inspection  of  plaintiff's  books  and  papers,  and  hav- 
ing obtained  the  advantage  of  such  knowledge,  he  now  seeks  to 
avoid  a  like  inspection  of  his  books,  &c. 

III.  All  conflicting  questions  of  fact  raised  by  the  affidavits 
have  been  settled  in  respondent's  favor  by  the  judge  below,  and 
will  not  be  reviewed  by  this  court. 
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SUTHERLAND,  P.  J. — By  the  order  appealed  from,  the  de- 
fendant was  ordered  to  produce  and  discover  all  of  his  books  of 
account,  containing  any  of  the  accounts  of  the  plaintiff  with  the 
defendant,  from  October  1,  1843,  to  November  1,  1854,  and 
also  the  sales-book,  journals,  or  day-book,  showing  the  original 
entries  of  articles  sold  to  plaintiff  during  said  period ;  also  the 
books  of  account  showing  the  borrowed  and  lent  money  be- 
tween the  plaintiff  and  defendant  during  said  period,  and  to 
permit  the  plaintiff  to  inspect  the  said  books  of  account,  and  to 
furnish  the  plaintiff  with  sworn  copies  of  the  same,  and  of  the 
entries  therein,  or  permit  the  plaintiff  to  take  copies  thereof. 

It  appears  to  me  that  this  broad  order  was  granted  without 
sufficient  consideration. 

The  plaintiff  states  in  his  petition,  that  he  lent  to  the  defend- 
ant and  received  from  him  various  sums  of  money,  amounting 
in  the  aggregate  to  several  thousand  dollars,  prior  to  June  26th, 
1847,  that  he  has  omitted  to  charge  the  defendant  in  his  jour- 
nal, and  in  his  bill  of  particulars,  with  some  one  or.  more  of  the 
sums  of  money  lent  him  prior  to  June  26th,  1847,  and  "  that  he 
verily  believes  the  said  books  of  said  defendant  contain  the  en- 
try or  entries  of  such  loans." 

It  is  plain  that  the  plaintiff  had  no  knowledge  or  recollection 
of  any  particular  sum  or  sums  so  loaned,  and  could  not  specify 
one  or  more.  He  states  his  belief  that  defendant's  books  con- 
tain the  entry  or  entries  of  such  loans,  but  he  does  not  state 
facts  and  circumstances  showing  reasonable  grounds  for  such  be- 
lief. He  had  no  right  to  an  order  which  would  enable  him  to 
turn  over  the  leaves  of  the  defendant's  books,  to  see  whether  he 
could  not  discover  something  which  would  help  his  case.  (Da- 
vis a.  Dunham,  13  How.  Pr.,  425  ;  Hoyt  a.  American  Ex- 
change Bank,  1  Duer,  652 ;  S.  C.,  8  How.  Pr.,  89.)  These  re- 
marks apply  also  to  the  statements  in  the  plaintiff's  petition 
that  the  charges  in  the  defendant's  bill  of  particulars  for  cloth- 
ing furnished  to  the  plaintiff  will  be  found,  on  an  inspection  of 
the  defendant's  books,  to  be  higher  or  larger  than  the  original 
entries  or  charges  in  the  books,  and  that  the  production  and  in- 
spection of  the  defendant's  books  will  show  discrepancies  be- 
tween the  defendant's  bill  of  particulars  and  the  accounts  in  the 
books. 

I  do  not  think,  therefore,  that  the  plaintiff's  petition  unan- 
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swered  would  have  authorized  the  order  made.  But  the  peti- 
tion was  answered,  and  I  think  fully  met  by  the  defendant's 
papers.  All  the  statements  in  the  petition  as  the  reasons  or 
grounds  for  the  discovery,  appear  to  have  been  fully  met  by 
the  papers  read  in  opposition  to  the  motion. 
'  I  think  the  order  appealed  from  should  be  reversed,  with  $10 
costs. 


INGKAHAM  and  CLERKE,  JJ.,  concurred. 


FREEMAN  a.  MUNNS. 
Supreme  Court,  First  District ;  General  Term,  Feb.,  1862. 

FORECLOSURE. — VACATING  SALE. — TITLE  OF  PURCHASER. — SUR- 
PLUS MONEYS. — CLAIMS  OF  INFANTS. — SECURITY  ON  APPEAL. 

An  order  vacating  the  sale  and  opening  the  judgment  in  foreclosure  renders  in- 
valid the  title  of  the  purchaser  and  his  grantees. 

Infants  are  specially  entitled  to  protection  in  regard  to  their  claims  to  property 
which  is  under  the  control  of  the  court. 

Thus  where  an  order  setting  aside  a  sa.le  and  opening  a  judgment  in  foreclosure 
invalidated  the  title  of  an  infant  owner  of  the  equity  of  redemption  to  surplus 
moneys  arising  from  a  second  foreclosure,  and  it  appeared  that  an  appeal  was 
pending  from  such  order,  and  the  question  was  not  free  from  doubt ; — Held, 
that  proceedings  should  be  stayed  and  facilities  given  to  the  infant  for  an  ap- 
peal from  the  proposed  order,  with  moderate  security. 

Appeal  from  an  order  directing  the  disposition  of  surplus 
moneys. 

This  action  was  brought  by  Lorrain  Freeman  against  James 
Munns  and  wife,  Anthony  McReynolds,  Helen  A.  Clark,  Ran- 
dolph Barnes,  and  others,  to  foreclose  a  mortgage  for  $5,600. 
After  the  sale  and  payment  of  the  mortgage-debt  and  costs, 
there  remained  a  surplus  of  $1,173.18.  This  surplus  was 
claimed  by  Archibald  M.  Allerton,  jr.,  and  by  Mary  L.  Clark, 
an  infant  daughter  of  the  above-named  Helen  A.  Clark,  the 
latter  having  departed  this  life  since  the  commencement  of  the 
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action.  The  mortgage  to  Freeman  was  a  first  mortgage,  and 
was  recorded  November  4th,  1857 ;  there  was  a  second  mort- 
gage, from  Munns,  upon  the  premises  for  $2,000  to  Murphy 
and  Dimond,  which  passed,  by  successive  assignments,  through 
Eli  P.  Sherman,  Nelson  Plato,  Randolph  Barnes,  to  Allerton, 
the  claimant ;  there  was  also  a  third  mortgage  upon  the  same 
premises,  from  Munns  to  Anthony  McReynolds,  for  $1,350. 

In  June,  1858,  McReynolds  commenced  an  action  in  this 
court  for  the  foreclosure  of  his  third  mortgage,  making  Lorrain 
Freeman  and  Eli  P.  Sherman  the  holders  of  the  two  prior 
mortgages,  parties;  the  relief  asked  was  that  the  premises 
might  be  sold  and  the  third  mortgage  paid  afterpayment  of  the 
prior  mortgages.  Judgment  was  entered,  after  failure  to  an- 
swer, for  foreclosure  and  sale  and  the  payment,  out  of  the  pro- 
ceeds, of  the  three  mortgages  in  the  order  of  their  priority,  as 
above  stated. 

The  property  was  sold  under  the  McReynolds  judgment,  Sep- 
tember 28th,  1858,  to  McReynolds  for  $5,000,  and  the  sheriff 
subsequently  gave  a  deed  of  the  property  to  McReynolds,  un- 
der which  the  latter  went  into  possession  and  made  some  im- 
provements upon  the  house.  On  the  settlement  with  the  sheriff 
and  Freeman,  McReynolds  executed  to  Freeman  a  further  bond 
and  mortgage  for  the  sum  of  $5,600  and  interest,  which  mort- 
gage was  recorded  simultaneously  with  the  sheriff's  deed. 
Freeman  thereupon  receipted  to  the  sheriff  for  $4,836.21  as  so 
much  of  the  proceeds  of  sale,  and  the  original  mortgage  of  No- 
vember, 1857,  was  treated  as  still  security  for  his  debt  and  re- 
mained uncancelled.  The  sheriff  made  his  report  of  sale  Octo- 
ber 6th,  which  was  confirmed  November  26th,  1858.  A  mo- 
tion of  defendant  Sherman  to  set  aside  the  sale  and  vacate  the 
judgment  was  denied  by  Mr.  Justice  Ingraham,  November  1st, 
1858.  On  November  18th,  McReynolds  conveyed  the  mort- 
gaged premises  to  Helen  A.  Clark.  In  September,  1859,  the 
general  term  reversed  the  order  of  Mr.  Justice  Ingraham,  va- 
cated the  sale,  and  opened  the  judgment;  an  appeal  by  Mc- 
Reynolds from  the  last  order  was  pending  in  the  Court  of  Ap- 
peals. The  surplus  moneys  in  the  present  action  was  awarded 
to  Allerton,  and  Mary  A.  Clark  appealed. 

William  R.  Stratford,  for  the  appellant. — I.  The  action  in- 
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stituted  by  McReynolds,  was  regular,  and  the  judgment  therein 
barred  and  foreclosed  Eli  P.  Sherman  of  all  right  and  equity 
of  redemption  in  the  mortgaged  premises,  and  extinguished  the 
lien  of  the  mortgage  held  by  him  thereon.  1.  Sherman,  by  in- 
terposing no  answer  or  demurrer  to  the  complaint,  and  by  ap- 
pearing and  proving  the  amount  due  him  before  the  referee, 
assented  to  the  proceedings,  arid  is  estopped  from  questioning 
their  regularity  or  effect.  (Blakeley  a.  Calder,  15  N.  I7".,  617; 
Western  Ins.  Co.  a.  Eagle  Ins.  Co.,  1  Paige,  284.)  2.  The  fore- 
closure of  Sherman's  mortgage  was  properly  prayed  for,  as  it 
was  due  at  the  time  the  suit 'was  commenced.  (Vanderkemp 
a.  Shelton,  11  Paige,  28.)  3.  It  was  fully  competent  in  that 
action  to  determine  the  ultimate  rights  of  the  parties  as  be- 
tween themselves  (Code,  §  274). 

II.  By  the  purchase  at  the  sheriff's  sale,  McReynolds  took 
the  premises  free  and  discharged  of  all  liens  or  incumbrances 
theretofore  existing  in  favor  of  Sherman  and  the  other  parties 
to  his  action.      He  cannot  be  regarded  as  having  purchased 
the  equity  of  redemption  only.     1.  The  sheriff  had  no  power, 
under  the  judgment,  to  sell,  and  did  not  sell,  the  equity  only. 
2.  The  principle  as  to  the  purchase  including  the  equity  of  re- 
demption only,  applies  merely  to  cases  where  the  prior  mort- 
gagee is  not  made  a  party  to  the  suit.     (McKinstry  a.  Curtis, 
10  Paige,  503  ;  Vanderkemp  a.  Shelton,  11  7J.,  28.) 

III.  The  conveyance  by  McReynolds  to  Mrs.  Clark,  vested 
the  title  to  the  premises  in  her  absolutely,  and  free  from  any 
lien  by  Sherman.     1.  McReynolds  had  entered  into  and  was 
in  undisturbed  possession ;    had   improved   and   finished   the 
house,  and  in  good  faith  and  for  a  valuable  consideration  sold 
to  her.     2.  At  the  time  of  the  purchase  McReynolds'  judgment 
was  subsisting  and  valid,  and  a  motion  to  vacate  the  foreclo- 
sure-sale had  been  denied.     3.  Her  title  could  not  be  affected 
by  the  subsequent  opening  of  that  judgment  without  notice  to 
her,   and   by  proceedings  over  which  she  had    no  control. 
("Woodstock  a.  Bennet,  1  Cow.,  711-734  ;  Clarke  a.  Davenport, 
1  Bosw.,  95-120 ;  Holden  a.  Sackett,  12  Abbotts'  Pr.,  473.) 

IY.  The  order  of  the  general  term,  September,  1859,  could 
not  affect  the  rights  either  of  McReynolds,  as  purchaser,  or 
Mrs.  Clark  as  his  vendee.  1.  So  far  as  it  related  to  the  sale, 
the  order  of  Judge  Ingraham  was  not  appealable.  2.  An  ap- 
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peal  to  the  Court  of  Appeals  having  been  duly  taken  from  that 
order,  it  could  have  no  binding  force  or  effect ;  its  action  at 
least  was  suspended,  pending  that  appeal,  and  it  cannot  be 
considered  as  res  adjudicate,  in  the  case.  3.  That  order  could 
in  no  event  affect  the  rights  of  Mrs.  Clark.  McReynolds  held, 
either  as  trustee  of  others,  or  in  fraud  of  the  rights  of  others ; 
and  in  either  case  could  give  a  valid  title  to  a  bona-fidv  pur- 
chaser. (Story  Eq.  Juris.,  §§  410-411,  1502,  el  seq. ;  Wood  a. 
Jackson,  8  Wend.,  33-36  ;  Verplanck  a.  Story,  12  Johns.,  536, 
552  ;  Clarke  a.  Davenport,  1  Bosw.,  95,  141.) 

V.  The  judgment  in  the  foreclosure-suit  of  McReynolds  was 
conclusive  in  favor  of  Mrs.  Clark,  and  could  not  be  subse- 
quently attacked  to  her  prejudice.  1.  The  right  to  foreclose  a 
prior  mortgage  was  determined  by  that  judgment.  2.  It  was 
conclusive  also  as  to  every  matter  actually  determined  in  the 
action,  as  well  as  to  every  matter  that  might  have  been  litigated 
by  the  parties  in  the  action.  (Code,  §  274  ;  2  Cow.  Tr.,  174: ; 
1  Johns.  Cas.,  436-491,  and  note  ;  Cooper  a.  Martin,  1  Dana, 
23-27.)  3.  Its  regularity  in  practice,  and  correctness  as  matter 
of  law,  had  been  recognized  by  the  court  in  denying  Sherman's 
motion  for  judgment  in  his  suit  on  the  9th  of  September,  1858, 
and  was  subsequently  reaffirmed  on  the  dismissal  of  Sherman's 
action  on  the  23d  December,  1858.  4.  The  purchaser  had  a 
right  to  presume  that  the  court  had  taken  the  necessary  steps 
to  investigate  the  rights  of  the  parties,  and  rendered  a  proper 
decree.  (Alvord  a.  Beach,  5  Abbotts'  Pr.,  451.) 

Stephen  H.  Thayer,  for  the  respondent. — I.  The  claimant, 
Allerton,  has  the  prior  lien  on  the  surplus  moneys,  which  are 
the  proceeds  of  sale  under  the  foreclosure  of  the  first  mortgage. 
He  claims  under  the  second  mortgage,  of  which  he  is  the  pres- 
ent owner  and  holder.  The  adverse  claimant,  as  present  owner 
of  the  equity  of  redemption,  makes  claim  under  the  third  mort- 
gage. 

II.  The  lien  of  our  second  mortgage  has  not  been  destroyed 
or  affected  by  McReynolds'  alleged  foreclosure.  Our  mort- 
gage not  being  due  at  the  time  he  commenced  his  suit,  it  was 
not  in  his  power  to  make  it  due,  or  in  any  manner  to  terminate 
our  lien  without  our  consent,  and  no  such  consent  is  §hown. 
The  order  of  this  court  at  general  term,  September,  1859,  ab- 
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solutely  and  unconditionally  set  aside  the  Mclieynolds'  judg- 
ment  and  sale,  and  left  the  two  prior  mortgages  in  full  force. 
Until  that  order  shall  be  overruled  by  the  Court  of  Appeals  it 
is  the  law  of  this  case,  and  all  presumptions  are  in  favor  of  its 
affirmance.  The  regularity  of  the  proceedings  by  which  that 
order  was  obtained,  and  the  question  of  sustaining  or  setting  it 
aside,  will  be  passed  upon  elsewhere. 

III.  The  adverse  claimant  does  not  stand  in  the  position  of  a 
purchaser  in  good  faith  without  notice  of  our  rights.  The  grantee 
of  McReynolds  could  get  no  better  title  than  McReynolds  had, 
and  he,  as  against  us,  had  none — and  the  purchaser  was  bound 
to  know  this,  as  it  was  matter  of  record.  At  the  time  Clark 
took  the  deed  from  McReynolds,  20th  November,  1858,  the 
mortgage  now  held  by  us  was  on  record,  unsatisfied ;  so  was 
the  mortgage  to  Freeman.  It  was  matter  of  record  that  neither 
of  these  mortgages  was  due ;  and  that  the  attempt  of  McRey- 
nolds to  foreclose  them  in  his  suit  was  not  acquiesced  in  by 
either  of  the  mortgagees.  Sherman's  motion  to  set  aside  the 
McReynolds' judgment  was  noticed  15th  October  for  26th  Oc- 
tober, heard  on  the  1st  November,  and  the  order  entered  and 
papers  filed  on  that  day.  Sherman's  time  to  appeal  from  the 
order  denying  his  motion  had  not  expired,  nor  nearly  so.  The 
sheriffs  report  of  gale  under  McReynolds'  decree  had  not  been 
confirmed. 

LSTGRAHAM,  J. — The  right  of  Allerton  to  the  surplus  moneys, 
in  this  case,  depends  mainly  upon  the  question  which  arises  as 
to  the  effect  of  the  foreclosure  of  McReynolds,  and  of  the  sale 
in  that  case,  which  has  been  vacated  by  the  general  term.  If 
that  decision  shall  be  sustained,  I  see  no  reason  why  Allerton  is 
not  entitled  to  these  moneys.  Although  no  reason  was  given 
for  the  order  of  the  general  term,  I  conclude  that  it  was  made 
on  the  supposition  that  Sherman  and  his  assignees  were  not  af- 
fected by  that  foreclosure. 

Following  that  decision,  it  is  proper  that  the  order  now  ap- 
pealed from  should  be  affirmed. 

At  the  same  time  the  referee  has  found  and  reported  that  the 
order  of  the  general  term  has  been  appealed  from.  Under  such 
circumstances  it  would  hardly  be  proper  to  order  surplus  mon- 
eys to  be  paid  over  to  a  claimant,  while  there  is  so  much  doubt 


NEW  YORK.  473 


McEwan  a.  Burgess. 


as  to  the  rights  of  an  infant,  who  has  appealed  therefrom.  If  the 
money  is  now  ordered  to  be  paid,  she  might,  in  the  event  of  the 
reversal  of  that  order,  be  remediless.  Under  such  circum- 
stances, in  affirming  the  order  appealed  from,  an  opportunity- 
should  be  afforded  to  the  parties  to  appeal  from  this  order  be- 
fore the  money  is  paid  over.  The  order  adopted  at  the  special 
term  is  a  proper  one  to  be  added  here  to  the  affirmance,  viz.: 
that  all  proceedings  be  stayed  for  twenty  days  to  allow  the  ap- 
pellants here  to  perfect  an  appeal  to  the  Court  of  Appeals,  on 
tiling  a  bond  in  $500,  conditioned  as  stated  in  the  order  ap- 
pealed from,  in  which  case  proceedings  are  stayed  until  decision. 
The  order  is  affirmed  on  those  conditions. 

SUTHERLAND,  P.  J.  and  CLERKE,  J.,  concurred. 


McEWAN  a.  BURGESS. 

New  York  Superior  Court ;  At  Chambers,  May,  1863. 
SUPPLEMENTARY  PROCEEDINGS. — DEBTOR'S  PLACE  OF  BUSINESS. 

It  is  sufficient  to  support  an  order  under  section  292  of  the  Code,  for  an  examina- 
tion supplementary  to  judgment,  that  the  debtor  had  a  place  of  business  in  the 
county  in  which  execution  was  returned,  although  his  principal  place  of  busi- 
ness is  in  another  county. 

Motion  to  set  aside  an  order  for  the  examination  of  a  judg- 
ment-debtor in  supplementary  proceedings. 

Judgment  had  been  recovered,  in  this  action,  in  favor  of 
John  McEwan,  plaintiff,  against  Nathan  G.  Burgess  and  W. 
James,  for  $196.86.  On  the  return  of  an  execution,  unsatisfied, 
the  plaintiff  obtained,  from  a  justice  of  this  court,  an  order  for 
the  examination  of  Burgess  on  an  affidavit  setting  forth  the 
usual  facts,  and  that  Burgess  had  a  place  of  business  in  New 
York  city.  The  defendant,  Burgess,  moved  to  set  aside  the 
order  on  the  ground  that  his  place  of  business  and  residence 
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were  in  the  city  of  Brooklyn.  It  was  conceded,  however,  on 
the  argument,  that  he  might  be  found  in  New  York  part  of 
each  day  in  the  bonded  warehouses,  No.  56  Broadway. 

Gordon  L.  Ford,  for  the  motion. 
Rosevelt  D.  Hatch,  opposed. 

MONELL,  J. — The  facts  sworn  to  and  admitted  on  this  motion 
are,  that  the  defendant  Burgess,  one  of  the  judgment-debtors, 
was  at  the  time  of  issuing  the  execution  and  now  is  a  resident  of 
the  city  of  Brooklyn,  where  he  also  had  and  has  a  place  of 
business.  That  he  also  had  a  desk  in  and  occupied  a  part  of  an 
office  in  the  building  No.  56  Broadway,  in  this  city,  where  he 
usually  was  for  almost  an  hour  each  day,  and  where  he  trans- 
acted a  part  of  his 'business.  His  principal  business,  however, 
which  was  the  manufacture  of  chemicals  for  photographers,  was 
carried  on  in  the  city  of  Brooklyn,  the 'office  on  Broadway  be- 
ing used  for  receiving  orders  and  conducting  correspondence, 
&c. 

To  give  jurisdiction  to  the  judge  who  issues  an  order  for  the 
examination  of  a  judgment-debtor,  the  execution  must  have 
been  issued  to  the  sheriif  of  the  county  where  the  debtor  resides 
"  or  has  a  place  of  business."  Upon  proof  of  the  return  of  ex- 
ecution issued  to  the  sheriff  of  this  county  unsatisfied,  the  cred- 
itor is  entitled  to  an  order  from  a  justice  of  this  court,  requir- 
ing the  debtor  to  appear  and  answer  concerning  his  property. 

The  only  question  to  be  determined  on  this  motion  is,  whether 
the  justice  who  issued  the  order  had  jurisdiction.  The  lan- 
guage of  the  Code  is,  where  the  debtor  "resides"  or  "has  a 
place  of  business." 

The  Code  does  not  require  the  judge  to  determine  which  is 
the  principal  place  of  business,  where  there  are  two  or  more, 
but  it  is  sufficient  if  it  appears  that  he  had  a  place  of  business 
in  the  county  to  which  the  execution  was  issued.  The  object 
of  the  Legislature,  doubtless,  was  to  prevent  unnecessary  an- 
noyance to  the  judgment-debtor,  who,  without  some  protection, 
might  be  summoned  to  remote  and  distant  parts  of  the  S^ate,  at 
the  instance  of  creditors  who  might  resort  to  such  means  to  ex- 
tort something  from  their  debtors.  Hence,  originally,  it  was 
required  that  the  execution  should  go  to  the  sheriff  of  the 
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county  where  the  debtor  "resided."  By  an  amendment  which 
exhibits  the  benign  intention  of  the  Legislature,  the  words  "or 
has  a  place  of  business"  were  added.  Before  the  amendment, 
debtors  residing  in  adjoining  counties,  but  whose  business  was 
carried  on,  and  greater  portion  of  whose  time  was  passed  in  this 
city,  were  ordered  to  appear  before  a  county  judge  of  the 
debtor's  county,  to  the  annoyance  and  great  loss  of  time  of  the 
debtor. 

The  facts  in  this  case  show  that  the  debtor  had  a  place  of 
business  in  this  city,  and  that  is  sufficient  to  give  the  justice  ju- 
risdiction, and  make  it  proper  for  him  to  issue  the  order. 

The  motion  to  discharge  the  order  must,  therefore,  be  denied. 


LEYINS  a.  NOBLE. 

Supreme  Court,  first  District ;  General  Term,  November,  186%. 
OKDER  OF  ARREST. — VACATING  ON  APPEAL. 

On  appeal  from  an  order  dtscharping  an  order  of  arrest  granted  upon  affidavit 
Betting  forth  a  cause  of  action  which  in  itself  justifies  an  arrest,  the  court  will 
presume,  in  the  absence  of  the  complaint,  that  the  latter,  in  its  statement  of 
facts  constituting  the  cause  of  action,  pursues  the  affidavit  on  which  the  order 
of  arrest  was  granted. 

Where  the  facts  constituting  the  cause  of  action  and  the  facts  authorizing  the 
arrest  are  identical,  the  order  of  arrest  will  not  be  set  aside  upon  the  merits, 
unless  the  defendant  clearly  makes  out  such  a  case  as  would  call  on  the  judge 
at  the  trial  either  to  nonsuit  the  plaintiff  or  direct  a  verdict  for  defendant. 

Appeal  from  an  order  vacating  an  order  of  arrest. 

The  plaintiff,  Peter  Levins,  brought  this  action  against  Solo- 
mon B.  Noble,  an  attorney,  to  recover  certain  moneys  alleged 
to  have  been  placed  in  his  hands  by  the  plaintiff.  It  appeared 
from  the  complaint,  that  the  plaintiff  had  employed  defendant 
as  his  attorney  in  managing  his  affairs  as  executor  of  the  estate 
of  Ann  Levins,  deceased,  and  that  in  his  character,  as  such  at- 
torney, he  had  paid  to  and  deposited  with  him  certain  moneys, 
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amounting  to  $947.60,  for  the  repayment  of  which  he  demand- 
ed judgment.  Upon  an  affidavit,  setting  forth  the  facts  more 
fully,  but  in  accordance  with  the  complaint,  an  order  of  arrest 
was  issued.  A  motion  was  subsequently  made  by  the  defend- 
ant upon  affidavit  to  vacate  the  same.  The  motion  was  grant- 
ed and  plaintiff  appealed. 

George  V.  IT.  Baldwin,  for  the  appellant. — I.  Where  the 
cause  of  action  has  been  practically  sworn  to,  the  courts  have 
refused  to  hear  counter-affidavits  where  the  ground  of  the  ap- 
plication for  discharge  constituted  a  defence  to  the  action. 
("Welsh  a.  Hill,  2  Johns.,  100  ;  Watkinson  a.  Langton,  lb.,  307 ; 
Hart  a.  Falconer,  5  lb.,  262 ;  Petersdorf  on  Bail,  194.)  Affi- 
davits involving  the  merits  of  the  action  should  not  be  heard. 
(Copeland  a.  Childs,  18  Eng.  L.  &  E.,  375.)  The  Code  must 
be  reconciled  with  the  old  practice.  (Corwin  a.  Freeland,  6 
JiT.  T.,  561 ;  Frost  a.  McCarger,  14  How.  Pr.,  131 ;  Gellen  a. 
Seixas,  4  Abbott  Pr.,  103 ;  2  Hilt,  179.) 

II.  Where  the  defendant  makes  a  case  which  may  properly  be 
brought  before  a  jury,  the  court  should  deny  a  motion  to  set 
aside  an  order  of  arrest  where  the  cause  of  action  and  the  facts 
authorizing  the  order  of  arrest  are  identical.  (Frost  a.  Mc- 
Carger, 14  How.  Pr.,  131 ;  Barret  a.  Gracie,  34  Barb.,  20 ; 
Anonymous,  6  Abbotts'  Pr.,  319,  note.)  'But  in  any  event,  on 
such  motion,  the  burden  of  proof  is  upon  the  defendant,  and 
must  satisfy  the  court  that  his  defence  will  certainly  be  estab- 
lished on  the  trial.  (Republic  of  Mexico  a.  Arrangoiz,  5  Duer, 
634 ;  Barrow  a.  Sandford,  14  How.  Pr.,  443 ;  Courtland  a. 
Davis,  4  Bosw.,  619 ;  Corwin  a.  Freeland,  6  N.  Y.,  56.) 

Solomon  B.  Noble,  respondent  in  person. 

BY  THE  COURT.* — BARNARD,  J. — The  facts  stated  in  the  af- 
fidavits on  which  the  order  of  arrest  was  granted,  show  that  the 
cause  of  action  is  for  moneys  received  by  defendant,  in  a  fidu- 
ciary character. 

As  there  is  no  complaint  among  the  appeal  papers,  we  must 
assume  that  the  complaint,  in  its  statement  of  the  facts  consti- 

*  Present,  INGSAHAM,  P.  J.,  BARXARD  and  CLEEKE,  JJ. 
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tuting  the  cause  of  action,  pursues  the  affidavit  on  which  the 
order  of  arrest  was  granted.. 

In  this  view,  the  facts  constituting  the  cause  of  action,  and 
the  facts  authorizing  the  arrest  are  identical.  The  rule  in  such 
cases  is,  that  the  order  of  arrest  will  not  be  discharged  unless 
the  defendant  clearly  makes  out  such  a  case  as  would  call  on 
the  judge  presiding  at  the  trial  to  either  nonsuit  the  plaintiff 
or  direct  a  verdict  for  defendant.  (Frost  a.  McCarger,  14  How. 
Pr.,  131 ;  Barret  a.  Gracie,  34  Barb.,  20.) 

The  defendant  here  has  evidently  not  made  out  such  a  case. 
Indeed,  after  a  careful  examination  of  the  papers,  I  have  been 
unable  to  detect  any  preponderance  of  proof  in  favor  of  defend- 
ant. 

Order  reversed,  with  ten  dollars  costs. 


DRIGGS  a.  WILLIAMS. 

Supreme  Court,  First  District;  At  Chambers,  July,  1862. 

SUPPLEMENTARY  PROCEEDINGS. — STATUTE  or  LIMITATIONS. — PRE- 
SUMPTION OF  PAYMENT. 

The  order  for  the  examination  of  a  judgment-debtor  In  supplementary  proceed- 
ings is  a  substitute  for  a  creditor's  bill,  and  is  in  all  its  essential  features  equiv- 
alent to  a  new  suit. 

The  presumption  of  the  payment  of  any  judgment,  after  the  lapse  of  twenty  years, 
created  by  2  Kev.  Stat.,  301,  §  47,  does  not  operate  to  abate  supplementary  pro- 
ceedings upon  such  judgment  instituted  before  the  twenty  years  have  expired. 

Motion  to  set  aside  an  order  for  the  examination  of  a  judg- 
ment-debtor in  supplementary  proceedings. 

The  judgment  was  for  costs  on  dismissing  the  bill  in  a  suit  in 
chancery,  brought  by  Seth  Driggs  against  Samuel  B.  Williams. 
Decree  was  entered  June  8th,  1842,  and  the  money  judgment 
remained  unsatisfied  of  record.  On  June  6th,  1862,  defendant 
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obtained  an  order  for  the  examination  of  the  judgment-debtor 
in  supplementary  proceedings,  and  .delivered  it  to  the  sheriff 
for  service  on  the  same  day.  The  order  was  served  on  the 
judgment-debtor  on  June  8th. 

John  Sessions,  for  the  motion. — I.  The  order  ought  to  be  set 
aside  as  upon  a  judgment  paid  subsequent  to  the  issuing  of  the 
order,  and  simultaneously  with  its  service.  (Code,  §  92 ;  2  Rev. 
Stat.,  301,  §47.) 

II.  This  is  in  no  sense  a  proceeding  to  revive  the  judgment, 
but  merely  to  enforce  its  execution.  It  is  not  the  commence- 
ment of  an  action  within  any  of  the  provisions  of  law,  and  pre- 
cludes the  judgment-debtor  from  the  exercise  of  a  constitutional 
right  to  take  issue  upon  the  validity  of  the  judgment  and  a 
trial  by  jury  of  that  issue. 

William  S.  Sears,  opposed. — The  present  proceeding  is  a 
substitute  for  the  creditor's  bill,  and  if  the  creditor's  bill  had 
been  filed  on  the  6th  and  subpoena  issued  on  that  day  and  in 
good  faith  put  in  the  hands  of  an  officer  to  be  served,  the  judg- 
ment could  not  have  been  barred  by  the  statute.  (Code,  §  99.) 

CLERKE,  J. — It  has  been  generally,  and  I  think  correctly,  held 
that  an  order  for  the  examination  of  a  judgment-debtor  is  not  a 
mere  process  like  the  execution  to  enforce  satisfaction  of  the 
judgment.  It  is  not  based  upon  the  judgment  alone  but  on  a 
presentation  of  new  facts  which  the  plaintiff  must  prove  to  en- 
title him  to  the  relief  he  seeks.  It  is,  in  short,  in  all  respects,  a 
substitute  for  a  creditor's  bill,  and  is>  in  all  its  essential  fea- 
tures, equivalent  to  a  new  suit. 

If,  then,  the  institution  of  a  new  suit  (a  creditor's  bill),  would 
stop  the  operation  of  the  statute  presuming  payment  of  a  judg- 
ment at  the  expiration  of  twenty  years,  this  proceeding,  by  a 
parity  of  reasoning,  produces  the  same  effect.  The  order  in  this 
case  was  issued  and  served  before  the  expiration  of  that  period, 
and,  consequently,  the  presumption  of  payment  cannot  be  enter- 
tained. The  defendant  must  submit  to  an  examination.  '  The 
plaintiffs  affidavits  undoubtedly  contain  impertinent  matter 
which  must  be  expunged.  Indeed,  as  it  is  not  necessary  to 
consider  the  question  for  which  the  respective  affidavits  were 
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presented,  both  parties  are  at  liberty  to  withdraw  them  ;  other- 
wise the  objectionable  matter  in  plaintiff's  affidavits  must  be 
expunged. 

Motion  denied. 


SECURITY  FIRE  INSURANCE  COMPANY  a.  MARTIN. 

Supreme  Court,  first  District;  At  Chambers,  Jan.,  1863. 

FORECLOSURE. — REFERENCE  TO  COMPUTE  MODE  OF  TAKING  PROOFS 
— FORM  OF  REPORT. 

A  referee  cannot  receive  as  proof  of  a  fact,  which  the  order  of  reference  directs 
him  to  decide,  an  affidavit  sworn  to  before  a  commissioner.  The  witness  must 
be  sworn  before  the  referee. 

It  is  the  duty  of  a  referee  in  foreclosure,  appointed,  after  failure  to  answer,  to  take 
the  usual  proofs  and  to  ascertain  the  amount  due,  to  attach  to  his  report  an  ab- 
stract of  the  documentary  evidence  before  him. 

Motion  for  judgment  in  foreclosure. 

This  was  an  action  brought  for  the  foreclosure  of  a  mortgage. 
After  failure  to  answer,  a  referee  was  appointed  to  take  the 
usual  proofs  and  compute  the  amount  due.  On  the  coming  in 
of  his  report,  plaintiffs  applied  for  judgment  of  foreclosure  and 
sale. 

<A)  < 
Barney,  Butler  &  Parsons,  for  the  plaintiffs. 

.V* 

BARNARD,  J. — The  referee  received  the  affidavit  on  the  com- 
putation, sworn  to  before  a  commissioner  of  deeds.  This  was 
not  legal.  The  party  must  be  sworn  before  the  referee. 

The  referee  must,  also,  attach  to  his  report  an  abstract  of  the 
documentary  evidence. 

Report  sent  back  to  the  same  referee  to  supply  the  proof. 
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HOWARD  PR,  It  ;  and  in  the  LAWS  or  1863. 


ABATEMENT    AND    REVIVAL. 

,  Supplementary  proceedings  under  the  provisions  of  the  Code  of  Pro- 
cedure, taken  before  a  county  judge,  and  proceedings  therein  to  punish 
for  a  contempt  by  a  fine  for  the  benefit  of  the  party,  do  not  abate  upon 
the  expiration  of  his  term  of  office,  but  may  be  continued  before  his 
successor.  If  such  proceedings  are  considered  as  a  part  of  the  orderly 
progression  of  the  action  itself,  as  they  may  properly  be  regarded,  the 
death,  or  expiration  of  the  term  of  office,  of  the  officer  before  whom 
they  are  conducted,  ought  not  to  affect  the  proceedings.  If,  however, 
they  are  regarded  as  special  proceedings,  a  liberal  construction  of  the 
provision  of  2  Rev.  Stat.,  284,  §  51, — that  such  proceedings  may  be 
continued,  in  case  of  the  death,  <fec.,  of  fin  officer,  by  his  successor  in 
office,  or  by  certain  other  officers,  <fee., — would  apply  it  to  such  a  case ; 
for  the  expiration  of  the  term  of  office  may  be  deemed  a  removal  from 
office,  or  a  disability,  within  the  meaning  of  that  section.  Supreme 
Ct.,  1862,  Holstein  a.  Rice,  Ante,  307. 

That  provision  of  the  Revised  Statutes  is  intended  of  all  those  proceed- 
ings  which  cannot,  with  propriety,  be  classed  under  ordinary  proceed- 
ings in  an  action.     It  is  not  confined  to  what  are  defined  by  the  Code 
as  special  proceedings.     Ib. 
VOL.  XV.— 31 
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ACCOUNTING. 

EXECUTORS  AND  ADMINISTRATORS  ;   GUARDIAN  AND  WARD  ;   JOINT 

LIABILITY. 

ACKNOWLEDGMENT  OF  DEEDS. 

Any  vice  <xwisal  or  commercial  agent  of  the  United  States,  resident  in  a 
foreign  £ort  or  country,  may  take  and  certify  acknowledgments  or  proof. 
Former  acknowledgments,  &c.,  confirmed.  Laws  of  1863,  449,  ch.  246, 
§§  1,  2 ;  and  see  NOTARIES,  infra. 

.      ACTION. 

1.  An  action  to  obtain  a  construction  of  a  municipal  charter,  and  declare 
void  an  assessment  made  for  the  expense  of  a  local  improvement,  and 
restrain  the  municipal  officers  from*  enforcing  it  against  the  plaintiff's 
personal  property,  by  levy  and  sale,  cannot  be  maintained.     It  is  an 
action  of  purely  equitable  nature,  and  the  plaintiff  has  adequate  rem- 
edies of  a  legal  nature.     Supreme  Ct.,  1860,  Von  Beck  a.  Village  of 
Rondout,  Ante,  48. 

2.  The  holder  of  a  mortgage  may  maintain  an  action  against  a  grantor 
of  the  mortgaged  lands  who  has  assumed  its  payment;   and  without 
foreclosing  the  mortgage,  or  joining  the  mortgagor  as  co-defendant. 
Ct.  of  Appeals,  1861,  Burr  a.  Beers,  24  JV.  Y.,  178. 

3.  Under  the  Code  no  trouble  arises  as  to  the  form  of  an  action,  whether 
on  the  case,  or  directly  on  contract.     If  the  facts  stated  in  the  com- 
plaint give  a  right  of  action,  the  .plaintiff  may  recover  on  that  com- 
plaint.    Supreme  Ct.,  1861,  Scott  a.  Pilkington,  Ante,  280. 

4.  The   statute    (1   Rev.  Stat.,  768,  §§  8-10) — making  a  promise    in 
writing  to  accept  a  bill  of  exchange  an  actual  acceptance  in  favor  of 
those  who,  on   the  faith  of  such  promise,  have  drawn  or  negotiated 
such  bill — does  not  take  away  the  common-law  remedy  to  which  the 
facts  of  any  particular  case  may  entitle  a  party.     Ib. 

5.  Such  a  promise  made  here,  though  to  be  performed  in  England,  is  to 
be  governed  in  its  obligations  and  interpretation  by  the  laws  of  this 
State.     Ib. 

6.  Where  the  complaint  prays  for  the  specific  performance  of  a  contract 
to  convey  lands  or  for  damages,  but  shows  that  the  defendant  is  inca- 
pable of  conveying,  and  the  parties  go  to  trial,  the  court,  under  the 
Code,  is  not  to  dismiss  the  complaint,  but  to  retain  the  case  for  the 
purpose  of  awarding  damages.     It  was  a  well-settled  rule  under  our 
former  judicial  system,  that  a  court  of  equity,  where  such  relief  only  is 
attainable,  would  not  have  retained  the  suit  for  the  purpose  of  award- 


NEW  YORK:  JANUARY— JUNE,  1863*         483 


AFFIDAVIT. 


ing  a  compensation  in  damages,  for  the  non-performance  of  a  contract 
to  convey ;  for  the  reason  that  actions  for  damages  only  were  properly 
cognizable  in  courts  of  law  in  which  a  perfect  remedy  could  be  had. 
Under  our  present  arrangement,  the  same  court  has  both  legal  and 
equitable  jurisdiction,  and  if  the  facts  stated  by  a  party  in  his  com- 
plaint are  sufficient  to  entitle  him  to  any  of  the  relief  asked,  and  an 
answer  is  put  in  putting  these  facts  in  issue,  it  would  be  erroneous  to 
dismiss  the  complaint  on  the  trial  merely  because  improper  relief  is 
primarily  demanded.  [2  Kern.,  333;  17  N.  Y.,  270;  2  Seld.,  165; 
3  Paige,  314;  4  Ib.,  77;  21  How.  Pr.,  296.]  Ct.  of  Appeals,  1861, 
Barlow  a.  Scott,  24  N.  Y.,  40. 

7.  A  subscriber  for  stock  in  a  corporation,  not  fully  paid,  on  making  a 
sale  of  property  to  the  corporation,  was  credited  on  its  books  for  a 
part  of  the  price,  and  the  residue  was  credited  to  another  person,  who 
held  as  collateral  some  stock  also  partly  unpaid. 

Held,  that  the  relation  between  the  corporation  and  the  former  was 
that  of  debtor  and  creditor,  and  did  not  entitle  the  former  to  maintain 
an  action  against  the  corporation  and  such  pledgee,  to  have  the  credit 
transferred.  Supreme  Ct^  Sp.  T.t  1863,  Craig  a.  Hyde,  24  How.  Pr^ 
313. 

8.  An  action  of  a  purely  equitable  nature  cannot  be  retained  for  the  sole 
purpose  of  giving  damages  which  the  complaint  does  not  demand. 
Supreme  Ct.,  1860,  Van  Beck  a.  Village  of  Kondout,  Ante,  48. 

9.  Subdivision  2  of  section  136  of  the  Code, — which  provides  if  the  ac- 
tion be  against  defendants  severally  liable,  the  plaintiff  may  proceed 
against  the  defendants  served^  in  .the  same  manner  as  if  they  were  the 
only  defendants, — is  not  restricted  to  common-law  actions  on  contract. 
Supreme  Ct.,  1862,  Billhofer  a.  Heubach,  Ante,  143. 

CAUSE  OF  ACTION  ;  PARTIES,  2. 

AFFIDAVIT. 

1.  An  affidavit  stating  that  a  notice  was  left  with  another  person  to  be 
posted  up,  "  which  was  done," — Held,  sufficiently  to  aver  that  it  was 
posted.  Ct.  of  Appeals,  1861,  People  a.  Carpenter,  24  N.  Y.t  86. 

£.  Where?  upon  a  claim  being  disputed,  the  claimant  offers  to  be  satis- 
fied if  the  other  party  will  swear  that  nothing  is  due,  and  the  latter 
makes  an  affidavit  to  that  effect,  such  affidavit  is  a  bar  to  an  action 
upon  the  claim,  irrespective  of  its  truth.  It  is  not  necessary,  in  such 
case,  that  the  affidavit  should  be  given  up  to  the  claimant.  A  mere 
inspection  of  it  is  all  to  which  he  is  entitled.  N.  Y.  Com.  PI.,  1862, 
Rourke  a.  Duffy,  Ante,  340. 

OATH. 
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ALIMONY. 

The  rule  as  to  the  payment  of  alimony,  is  that  the  same  is  to  be  paid  up 
to  the  entry  of  the  final  judgment,  even  if  the  decision  at  the  trial 
should  be  adverse  to  the  wife.  Supreme  Ct.,  1862,  Moncrief  a.  Mon- 
crief,  Ante,  187. 

AMENDMENT. 

1.  A  plaintiff,  within  twenty  days  after  service  of  his  complaint,  contain- 
ing several  causes  of  action,  may  amend  his  complaint,  of  course,  with- 
out costs,  by  striking  out  a  cause  of  action.     Watson  a.  Rushmore, 
Ante,  51. 

2.  An  amended  complaint  need  not  be  so  designated  on  its  face.     Hur- 
ley a.  Second  Building  Association,  Ante,  206,  note. 

3.  In  an  action  both  for  equitable  relief  and  for  damages,  after  plaintiff 
has  lost  the  right  to  settle  the  issues  by  suffering  his  time  to  pass,  he 
is  not  entitled  to  amend  on  the  trial,  and  to  proceed  to  recover  the 
damages  before  a  jury,  nor  to  put  the  cause  over  to  enable  him  to 
move  for  leave  to  amend,  without  showing  sufficient  cause  therefor. 
Supreme  Ct.,  1861,  McCarty  a.  Edwards,  24  How.  Pr.,  236.     Com- 
pare Barlow  a.  Scott,  24  N.  F.,  40. 

4.  An  amended  complaint,  made  for  the  purpose  of  adding  new  parties, 
cannot  be  treated  as  a  new  action,  so  as  to  set  up  the  original  com- 
plaint as  a  former  action.     Hurley  a.  Second  Building  Association, 
Ante,  206,  note. 

5.  It  is  irregular  for  a  plaintiff  to  amend  his  complaint  as  to  one  defend- 
ant, without  notice  to  the  other.     Fassett  a.  Tallmadge,  Ante,  205. 

6.  A  mistake  in  giving  notice  of  appeal  to  the  adverse  party  only,  and 
not  also  to  the  clerk,  is  not  amendable.     Supreme  Ct.,  Sp.  T.,  1862, 
Ellsworth  a.  Fulton,  24  How.  Pr.,  20. 

7.  What  defects  in  an  execution  are  amendable  ?     Abels  a.  Westervelt, 
Ante,  230. 

8.  By  the  settled  practice  of  the  Surrogates'  Courts,  the  original  decree 
of  the  surrogate  is  a  paper  signed  by  the  surrogate ;  and  the  record  or 
minutes,  which  the  statute  requires  to  be  kept,  is  regarded  merely  as 
the  enrolment,  which  may  at  any  time  be  amended  to  conform  to  the 
decree  itself.     Munro's  Estate,  Ante,  363. 

9.  When  a  judge  of  the  county  acts  as  surrogate,  pursuant  to  the  stat- 
ute, his   signature,  if   affixed   in  his  own  name,  without  an  official 
addition,  may  be  amended  by  supplying  that  addition.     Ib. 

10.  Amendment  allowed  in  mandamus  cases  as  in  actions.     Laws  of  1863, 
ch.  392  ;  amending  Code  of  Pro.,  §  471. 

JUDGMENT,  3. 
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ANSWER. 

1.  The  Code  permits  any  material  allegation  of  a  complaint  to  be  pat  in 
issue,  by  au  answer  that  the  defendant  has  no  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief  as  to  its  truth.     JV.  Y.  Superior 
Ct.,  1860,  Livingston  a.  Hammer,  7  JBoxw.,  670. 

2.  An  answer,  denying  knowledge  or  information   sufficient  to  form  a 
belief  as  to  the  allegation  of  a  material  fact  not  presumptively  within 
the   defendant's   knowledge,  cannot  be   treated  as  frivolous.     N.  Y. 
Com.  Pl^  1862,  Richter  a.  McMurray,  Ante,  346. 

3.  In  an  action  for  false  imprisonment,  the  defendants  cannot  deny  knowl- 
edge or  information  as  to  the  allegation  that  they  caused  to  be  issued 
the  writ  on  which  the  plaintiff  was  arrested ;  and  au  answer  to  a  veri- 
fied complaint,   making  that  the  issue,  may  be  struck  out  as  sham, 
upon  motion,  without  any  additional  affidavit  in  support  of  the  mo- 
tion.    N.  Y.  Superior   Ct.,  Sp.  T.,  1862,  Lawrence  a.  Derby,  Ante, 
346,  note. 

4.  To  require  a  domestic  corporation   plaintiff  to   prove  its  corporate 
organization,  the  defendant  must  specially  plead  the  non-existence  of 
such  corporation,  as  required  by  2  Rev.  Stat.,  458,  §  3.     Supreme  Ctn 
1863,  Park  Bank  a.  Tilton,  Ante,  384. 

5.  An   allegation  in  an   answer  in  an  action  brought  by  a  corporation, 
that  defendant  is  informed  and  believes  that  the  plaintiffs  are  not  a 
corporation,  does  not  amount  to  a  plea  that  they  are  not  a  corpora- 
tion, within  2  Rev.  Stat,  458,  §  3.     It  should   be  pleaded  expressly. 
N.  Y.  Superior  Ct^  1860,  East  River  Bank  a.  Rogers,  7  JBosw.,  493. 

6.  A  claim  for  recoupment  against  the  cause  of  action,  though  it  be  not 
a  full  defence  to  the  whole  cause  of  action,  may  be  set  up  by  answer 
as  a  defence;  and,  if  it  were  otherwise,  the  plaintiff  could  not  disre- 
gard such  an  answer  as  therefore  frivolous,  and  enter  judgment  as  of 
course.     Supreme  Ct.,  1862,  Ross  a.  Longmuir,  Ante,  326. 

7.  A  defence  that  in  action  by  one  K.  against  plaintiffs,  they  set  up  the 
same  matter  and  cause  of  action,  and  that  K.  had  verdict  and  judg- 
ment,— Held,  bad,  as  not  showing  privity  between  K.  and  defendants. 
JV.  Y.  Com.  PL,  1862,  Goddard  a.  Benson,  Ante,  191. 

8.  In  an  action  on  an  undertaking  to  pay  any  sum  which  might  be  re- 
covered against  A.  and  B.,  the  complaint  alleged  that,  "on  or  about"  a 
day  named,  judgment  was  "  duly  rendered  and  docketed,"  &c.     The 
answer  denied  that  judgment  was  "  entered  on"  the  day  named,  <fec. 

Held,  frivolous.     N.  Y.   Superior   Ct.t   1860,  Livingston  a.  Ham- 
mer, 7  JBosw.,  670. 

9.  On  a  motion  for  judgment,  on  account  of  the  frivolousness  of  an  an- 


486  ABBOTTS'  PRACTICE  DIGEST. 


Al'l'EAL. 


swer,  the  only  question  is,  does  it  deny  any  material  allegation  of  the 
complaint  or  set  up  any  defence  ?  For  all  the  purposes  of  that  motion, 
it  is  to  be  assumed  to  be  true.  If  it  be  sham,  that  is  to.be  shown  by  af- 
fidavit on  a  motion  to  strike  it  out  as  sham.  [3  Sandf,  732  ;  8  How.  Pr., 
150  ;  6  Ib.,  358.]  A  sham  answer  may  be  sufficient  in  form,  and  usually 
is ;  and  when  that  is  believed  to  be  its  true  character,  the  plaintiff,  if  he 
wishes  to  avoid  the  delay  of  a  trial,  must  get  rid  of  it  on  notion  to 
strike  it  out  as  sham.  On  that  motion,  the  defendants  can  be  heard 
on  affidavits  ;  and  they  may  present  facts  which  will  defeat  the  motion. 
The  Code  has  prescribed  the  form  of  an  answer,  and  makes  it  suffi- 
cient to  put  material  allegations  of  the  complaint  at  issue.  And  when, 
by  observing  that  form,  it  puts  some  of  the  allegations  of  the  com- 
plaint at  issue,  the  plaintiff  cannot  have  judgment,  either  on  a  demurrer 
to  it  or  on  a  motion  under  Code,  §  247,  unless  he  is  entitled  to  judg- 
ment, admitting  those  allegations  to  be  untrue.  He  cannot  have 
judgment  on  such  a  motion,  when  he  could  not  upon  a  demurrer  to 
the  answer.  And  he  cannot  succeed  on  a  demurrer  to  an  answer 
•which  controverts  in  a  manner  allowed  by  the  Code,  an  allegation 
of  the  complaint,  proof  of  which  is  essential  to  establish  a  cause  of 
action.  Ib. 

10.  On  a  motion  for  judgment  upon  an  answer  as  frivolous,  it  is  not  com- 
petent for  the  defendant  to  go  back  and   attack  the  plaintiff's  plead- 
ings.    The  court  upon  such  motion  can  look  only  to  the  answer.     N. 
Y.  Com.  PL,  1860,  Corn  Exchange  Bank  a.  Western  Transportation 
Co.,  Ante,  319,  note. 

11.  The  pleas  of  a  general  denial  and  of  a  general  release  are  not  in- 
consistent.    N.  Y  Superior  Ct.,  Chambers,   1862,  Kellogg  a.  Baker, 
Ante,  286. 

12.  A  verified  answer  will  not  be  stricken  out  as  sham,  without  clear 
proof  of  its  falsity  ;  a  verified  complaint  is  not  such  proof.     Ib. 

DEFENCES  ;  JUDGMENT,  4-7  ;  PLEADING. 

APPEAL. 

1.  An  appeal  lies  to  the  Court  of  Appeals  from  a  judgment  of  the  gen- 
eral term,  rendered  upon  argument,  affirming  a  final  judgment  of  any 
kind,  if  the  latter  is  an  actual  determination  of  a  court  of  record,  and 
not  merely  rendered  upon  default. 

So  held,  in  the  case  of  a  judgment  granted  against  a  plaintiff  in 
consequence  of  his  failure  to  comply  with  the  terms  of  an  order  at 
special  term.  Ct.  of  Appeals,  1862,  Lahens  a.  Fielden,  Ante,  177.  , 

2.  Although  an  order  directing  the  names  of  certain  parties  plaintiff  to 
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be  stricken  out,  might  be  deemed  a  mere  question  of  practice  within 
the  discretion  of  the  court,  and  not  reviewable  on  appeal  in  the  Court 
of  Appeals,  yet  where  such  an  order  further  requires  the  remaining 
plaintiff  to  join  such  parties  as  defendants,  and  prescribes  what  alle- 
gations he  should  assert  in  his  amended  complaint,  it  presents  ques- 
tions which  may  be  reviewed  by  an  appeal  to  the  Court  of  Appeals. 
And  this  is  so,  although  the  order  states  that  the  complaint  is  dis- 
missed for  want  of  prosecution,  if  the  papers  show  that  the  want  of 
prosecution  consisted  simply  in  the  appellant's  refusal  to  proceed  by 
making  his  original  co-plaintiffs  defendants.  Ib. 

3.  Counsel  opposing  a  motion  to  dismiss  an  action  for  want  of  prosecu- 
tion in  not  complying  with  an  order  to  amend,  previously  made,  are 
not  to  be  deemed  as  consenting  to  an  order  of  dismissal  in  such  sense 
as  to  preclude  an  appeal,  by  stating  that  sooner  than  comply  with  the 
order  they  would  allow  the  complaint  to  be  dismissed,  and  present 
the  case  on  appeal.     Ib. 

4.  An  order  which  affects  the  substantial  right  of  the  party,  and  which, 
if  permitted  to  stand,  may  entirely  deprive  him  of  a  complete  defence 
to  the  action,  is  appealable.     Supreme  (?/.,  1862,  Fassett  a.  Tallmadge, 
Ante,  205. 

5.  The  defendant,  in  a  creditor's  action,  moved,  both  for  irregularity  and 
as  a  matter  of  favor,  to  have  a  judgment  taken  by  default  upon  his 
answer  as  sham,  set  aside,  on  affidavits  showing  that  be  was  imprison- 
ed by  the  creditor  under  an  execution  upon  the  original  judgment  at 
the  time  his  default  was  taken,  and   that  the  plaintiff  had   secretly 
amended   his  complaint  with   regard  to  a  co-defendant,  so  a$  to  omit 
material  allegations,  and  that  his  default  was  taken  from  a  reliance 
upon  a  stay  of  proceedings  in  the  cause. 

Held,  that  an  appeal  lay  from  an  order  denying  this  motion.     Ib. 

6.  An  order  reducing  the  amount  of  bail  upon  an  order  of  arrest  is  dis- 
cretionary, and  will  not,   under  ordinary  circumstances,  be  interfered 
with  on  appeal.     Supreme  CV.,  1863,  Hart  a.  Kennedy,  Ante,  390. 

7.  Where,  on  a  motion  for  a  reference,  there  is  any  evidence  laid  before 
the  court  at  special  term   that  taking  an  account  will   be  required, 
and  that  evidence  is  uncontradicted,  or  if  there  is  a  conflict  of  proofs 
created  by  counter-affidavits,  then  the  determination  must  be  held 
final  and  conclusive,  but  if  there  was  no  evidence, — e.  g.,  when  there  is 
merely  an  allegation  that  the  action  was  for  goods  sold,  the  order  is 
unauthorized,  and  will  be  reversed  on  appeal.     N.  Y.  Superior  Ctn 
1861,  Wb.itaker  a.  Desfosse,  7  Bosw.,  678. 

8.  Where,  after  a  complaint  had  been  dismissed  for  default  in  not  bring- 
ing the  cause  to  trial,  pursuant  to  order  of  the  court,  the  plaintiff  ob 
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tained  an  order  setting  aside  the  dismissal  and  referring  the  cause  to 
a  referee  ; — Held,  that  no  appeal  would  lie  from  that  papt  of  the  order, 
which  excused  the  plaintiff's  default  and  vacated  the  dismissal  of  the 
complaint.  Whether  they  should  be  excused,  and  whether  their  ex- 
cuse was  sufficient,  were  questions  in  nowise  affecting  the  merits  of 
the  action  nor  any  substantial  right  of  the  defendant.  They  were 
questions  to  be  disposed  of  according  to  the  discretion  of  the  judge,  as 
matters  of  mere  practice.  In  this  respect,  the  motion  is  like  a  mo- 
tion to  open  a  default  and  give  leave  to  answer,  or  granting  or  refus- 
ing leave  to  reply  after  the  time  for  replying  is  past — from  which  no 
appeal  lies.  [3  Code  R.,  141 ;  2  E.  D.  Smith,  223  ;  2  Code  R.,  41 ;  1 
Comst.,  43  ;  4  Sandf.,  704  ;  6  Duer,  689.]  Ib. 

9.  Where  a  judgment  of  reversal  and  granting  a  new  trial,  appealed  from, 
does  not  show  that  it  was  reversed  on  questions  of  fact,  the  case  is  opeu 
to  review  in  the  Court  of  Appeals  on  questions  of  law  only.     ( Gode, 
§  268;  as  amended  in  1860.)     The  court  must,  therefore,  assume  the 
facts  to  be  as  stated  in  the  decision  of  the  judge,  and  the  principal 
question  to  be  considered  is,  whether  he  decided  correctly  his  conclu- 
sion, of  law.     Ct.  of  Appeals,  1861,  Barlow  a.  Scott,  24  N.  Y.,  40. 

10.  An  order  dismissing  proceedings  to  enforce  a  civil  remedy  by  at- 
tachment for  contempt, — e.  g.,  to  compel  the  appearance  of  the  de- 
fendant for  examination,  supplementary  to  judgment  under  section  292  of 
the  Code  of  Procedure, — is  appealable,  as  affecting  a  substantial  right. 
The  attachment  is  a  proceeding  to  enforce  the  plaintiff's  right  and  to 
collect  his  judgment.     Supreme  Ct.,  1862,  Holstein  a.  Rice,  Ante,  307. 

11.  Where  a  demurrer  is  interposed  to  one  of  several  alleged  defences, 
and  an  order  is  made  overruling  the  demurrer,  with  liberty  to  reply  to 
that  part  of  the  answer  demurred  to,  an  appeal  is  properly  taken  from 
the  order  declaring  the  decision.     [Code,  §  349,  subd.  2.]     Supreme 
Ct.,  1863,  Mattoon  a.  Baker,  24  How.  Pr.,  329. 

12.  An  order  made  out  of  court,  upon  notice,  must  first  be  entered  with 
the  clerk  before  an  appeal  can  be  taken.     This  is  expressly  required  by 
section  350  of  the  Code.     [2  Whit.  Pr.,  208  ;  3  How.  Pr.,  276 ;  1  Code 
R.,  42,  119.]     And  an  effectual  notice  of  such  an  order,  to  limit  the  time 
to  appeal  thereupon,  cannot  be  given  till  it  is  so  entered.     Supreme 
Ct.,  1862,  Gallt  a.  Finch,  24  How.  Pr^  193. 

13.  An  order  made  by  a  judge  is  not  appealable  until  it  is  entered.     The 
fact  .that  there  is  at  the  foot  of  it  a  written  direction  of  the  judge  to 
enter  it,  makes  no  difference.     But  where  an  appeal  was  argued  with- 
out any  objection  or  suggestion  that  the  order  had  not  been  entered, 
the  court  decided  the  appeal  on  its  merits.     N.   Y.  Superior  Ct., 
1861,  Whitaker  a.  Desfosse,  7  Bosw.,  678. 
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14.  Where   an   order  was  entered   May  27th,  and  notice  of  appeal  was 
served  on  the  27th  of  June; — Held,  that  the  appeal  was  taken  "within 

.  30  days,"  for  by  section  407  of  the  Code  the  first  day  is  to  be  excluded. 
Supreme  Ct.,  1862,  Gallt  a.  Finch,  24  How.  Pr^  193. 

15.  From  a  determination  in  supplementary  proceedings,  an  appeal  lies 
only  to  the  general  term  of  the  district  in  which  the  judgment-roll  was 
filed.     Supreme  Ct.,  1863,  Mallory  a.  Gulick,  Ante,  307,  note. 

16.  Where  an  order  setting  aside  a  sale  and  opening  a  judgment  in  fore- 
closure, invalidated  the  title  of  an  infant  owner  of  the  equity  of  redemp- 
tion to  surplus  moneys  arising  from  a  second  foreclosure,  and  it  ap- 
peared that  an  appeal  was  pending  from  such  order,  and  the  question 
was  not  free  from  doubt ; — Held,  that  proceedings  should  be  stayed  and 
facilities  given  to  the  infant  for  an  appeal  from  the  proposed  order,  with 
moderate  security.     Supreme  Ct^  1862,  Freeman  a.  Munns,  Ante,  468. 

17.  Exceptions  to  findings  of  fact,  on  an  appeal  from  judgment  on  report 
of  a  referee,  are  not  required.     [13  N.  Y.,  341,  346  ]     Where  excep- 
tions to  the  "  Conclusions  of  law,"  found  by  the  referee,  are  not  made 
by  the  making  of  a  case,  or  by  the  filing  of  written  exceptions  within 
ten  days  after  judgment,  none  can  be  sustained  upon  an  appeal,  and 
the  case  is  heard  solely  upon  the  exceptions  taken  at  the  trial.     [13  N. 
Y.,  341,  346  ;   14  Ib.,  435  ]     N.  Y.  Superior  Ct.,  1863,  Mayor,  <fec.,  of 
N.  Y.  a.  Erben,  24  How.  Pr.,  358. 

18.  Section  328  of  the  Code  of  Procedure,  which  relates  to  appeals  in  gen- 
eral, amended  so  as  to  rend  as  follows  : — "If  the  appellant  shall  not,  within 
twenty  days  after  his  appeal  is  perfected,  cause  a  certified  copy  of  the 
notice  of  appeal  and  of  the  judgment-roll,  or,  if  the  appeal  l><*  from  an 
order  or  any  part  thereof,  a  certified  copy  of  such  order  and  the  papers 
npon  which  the  order  was  grunted,  to  be  transmitted  to  the  appellate 
court  by  the  clerk  with  whom  the  notice  of  appeal  is  filed,  the  respondent 
may  cause  such  certified  copy  to  be  transmitted  by  such  clerk  to  the 
appellate  court,  and  recover  the  expenses  thereof,  as  a  disbursement  on 
such  appeal,  in  case  the  judgment  or  order  appealed  from  shall  be  in 
whole  or  in  part  affirmed  ;  and  this  provision  shall  apply  to  all  appeals 
heretofore  taken,  where  the  appeal  has  not  been  dismissed  in  the  manner 
provided  by  the  rules  of  the  appellate  court."     Laws  of  1863,  662,  oh.  892. 

19.  Section  335  of  the  Oode  of  Procedure,  which  relates  to  the  security  to 
be  given  on  appeals  from  money  judgments  to  the  Court  of  Appeals, 
amended  so  as  to  read  as  follows: — "If  the  appeal  be  from  a  judgment 
directing  the  payment  of  money,  it  shall  not  stay  the  execution  of  the 
judgment,  unless  a  written  undertaking  be  executed  on  the  part  of  the 
appellant,  by  at  least  two  sureties,  to  the  effect  that  if  the  judgment 
appealed  from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  he  disjnissed, 
the  appellant  will  pay  the  amount  directed  to  be  paid  by  tlit-  judgment,  or 
the  part  of  such  amount  as  to  which  the  judgment  shall  be  affirmed,  if  it 
be  affirmed  only  in  part,  and  all  damages  which  shall  be  awarded  against 
the  appellant  upon  the  appeal.     Whenever  it  shall  be  made  satisfactorily 
to  appear  to  the  court,  that  since  the  execution  of  the  undertaking  the 
sureties  have  become  insolvent,  the  court  may,  by  rule  or  order,  require 
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the  appellant  to  execute,  file,  and  serve,  a  new  undertaking  as  above;  and 
in  case  of  neglect  to  execute  such  undertaking  within  twenty  days  after 
the  service  of  a  copy  of  the  rule  or  order  requiring  such  new  undertaking, 
the  appeal  may,  on  motion  of  the  court,  be  dismissed  with  costs.  Wheq- 
ever  it  shall  be  necessary  for  a  party  to  any  action  or  proceeding  to  give 
a  bond  or  an  undertaking,  with  surety  or  sureties,  he  may  in  lieu  thereof 
deposit  with  the  officer  or  into  court,  as  the  case  may  require,  money,  to 
the  amount  for  which  such  bond  or  undertaking  is  to  be  given.  The 
court  in  which  such  action  or  proceeding  is  pending  may  direct  what  dis- 
position shall  be  made  of  such  money,  pending  the  action  or  proceeding. 
In  any  case  where,  by  this  section,  the  money  is  to  be  deposited  with  au 
officer,  a  judge  of  the  court,  at  special  term  or  at  chambers,  upon  the 
application  of  either  party,  may,  before  such  deposit  is  made,  order  it  to 
be  deposited  in  court  instead  of  with  such  officer;  and  a  deposit  made 
pursuant  to  such  order,  shall  be  of  the  same  effect  as  if  made  with  such 
officer."  11. 

20.  Where  a  judgment  from  which  an  appeal  is  taken  to  the  Court  of 
Appeals  directs  the  sale  of  real  property,  -the  court  has  not  discretion- 
ary power  to  allow  a  stay  of  proceedings  (in  favor  of  an  appellant, 
proceeding  in  his  own  right),  except  on  an  undertaking  not  to  commit 
waste,  <fec.,  and  to  pay  for  use  and  occupation  on  affirmance,  as  well  as 
to  pay  costs  and  damages  awarded  on  the  appeal.     The  only  power  of 
the  court  is  to  limit  the  security  to  $50,000.     Supreme  Ct.,  Sp.  T.t 
1859,  Watt  a.  Watt,  Ante,  368,  note. 

21.  The  court  cannot  require  a  purchaser  at  a  judicial  sale,  appealing  to 
the  Court  of  Appeals  from  an  order  requiring  him   to  complete  his 
purchase,  to  give  additional  security  to  that  prescribed  by  section  334 
of  the  Code,  viz.,  to  pay  costs  and  damages  not  exceeding  $250.    That 
is  the  only  security  required  by  the  Code  to  be  given  to  stay  proceed- 
ings, except  in  the  cases  provided  by  sections  335-339,  and  340,  and 
the  court  has  not  the  power  to  require  more.     Supreme  Ct.,  Sp.  T.t 

1859,  Griswold  a.  Fowler,  Ante,  368,  note. 

22.  On  an  appeal  to  the  general  term,  from  a  judgment  entered  upon  the 
direction  of  a  single  judge,  no  security  is  required,  unless  the  object  is 
to  stay  proceedings;  and  for  that  purpose  security  must  be  given,  both 
to  pay  all   costs  and  damages  which   may  be  awarded   against  the 
appellant,  not  exceeding  $250,  and  to  pay  the  judgment  appealed  from, 
if  affirmed,  or  such  part  as  may  be  affirmed,  and  all  damages  which 
may  be  awarded  against  the  appellant,  on  the  appeal.     Supreme  Ct., 

1860,  Halsey  a.  Flint,  Ante,  367. 

23.  A  judgment  of  affirmance  must  not  embrace  any  sum  secured  by  the 
judgment  appealed  from.     Ib. 

24.  Where  an  order  of  reference  is  granted  upon  the  moving  party  pay- 
ing costs  of  the  term,  the  other  party,  by  accepting  the  costs,  waives 
his  right  to  appeal  from  the  order.     Supreme  Ct.,  1862,  Lewis  a.  Ir- 
ving Fire  Ins.  Co.,  Ante,  140,  note. 
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25.  Where  a  trial  and  general  verdict  have  been  had,  the  Court  of  Ap- 
peals only  deals  with  the  question  of  law,  upon  exceptions  duly  taken ; 
they  caunot  consider  whether  the  damages  are  excessive,  or  tlie  verdict 
is  against  the  weight  of  evidence.     Ct.  of  Appeals,  1861,  Keller  a.  N.  Y. 
Central  K.  R.  Co.,  24  How.  Pr^  172. 

26.  An  exception  to  the  exclusion  of  material  testimony  cannot  be  an- 
swered upon  appeal,  by  insisting  that  the  witness  was  incompetent. 
So  held,  where  the  objection  to  competency  had  been  taken  at  the  trial, 
and  overruled.  N.  Y.  Superior  Ct.,  1 860,  Tappan  a.  Butler,  7  Bosw^  480. 

27.  The  decision  of  a  referee  having  been  affirmed  by  the  court  at  gen- 
eral term,  is  conclusive,  and  cannot  be  reviewed  by  the  Court  of  Appeals 
[Code,  §  272;  4  N.  Y.,  284;  12  lb.,  556;  17  lb.,  28;  19  Ib.,  207; 
20  lb.,  522  ;  21  lb.,  547];  and  when  no  exceptions  have  been  taken 
to  any  decision  relative  to  the  admissibility  of  evidence,  or  otherwise, 
during  the  progress  of  the  trial,  the  only  question  to  be  considered  is, 
whether  those  facts  justified  the  conclusion  of  law  to  which  the  referee 
arrived.     Ct.  of  Appeals,  1861,  Reformed  Prot.  Dutch  Ch.  a.  Brown, 
24  How.  Pr.,  76. 

28.  Error  on  the  part  of  the  court  below  will  not  be  presumed,  but  must 
be  made  clearly  to  appear.    Hence  it  is  incumbent  upon  the  appellant 
to  take  care  so  to  present  the  facts  upon  which  the  case  depends,  as  to 
show  affirmatively  that  an  error  has  been  committed.     This  court  will 
presume  nothing  in  favor  of  the  party  alleging  the  error;  but,  if  com- 
pelled, through  the  imperfection  of  the  statement  of  facts,  to  resort  to 
presumptions  at  all,  will  adopt  such  only  as  will  sustain  the  judgment; 
and   where   there  is  an   evident  omission   of  important,  i'acts  iu  the 
statement  or  report,   the   court   must   presume  these  facts  to  have 
been   such   as  would  warrant  the  judgment   rendered.      [21   N.  Y., 
547.]     Ib. 

29.  The  objection  that  an  assignment  for  the  benefit  of  creditors  was  not 
executed  by  all  the  parties,  cannot  be  raised  on  appeal  for  the  first 
time.     So  held,  in  a  case  where,  when  the  assignment  was  offered  to 
be  proved,  its  execution  as  averred  in  the  complaint  was  admitted. 
Supreme  Ct.,  1862,  Colwell  a.  Lawrence,  24  How.  Pr.,  324. 

30.  On  appeal  from  an  order  discharging  an  order  of  arrest  granted  upon 
affidavit  setting  forth  a  cause  of  action  which  in  itself  justifies  an  arrest, 
the  court  will  presume,  in  the  absence  of  the  complaint,  tliat  the  latter, 
in  its  statement  of  facts  constituting  the  cause  of  action,  pursues  the 
affidavit  on  which  the  order  of  arrest  was   granted.     Supreme  Ci^ 
1862,  Levins  a.  Noble,  Ante,  475. 

81.  On  appeal  from  a  judgment  on  an  answer  as  frivolous,  the  question 
is,  is  the  judgment  right  on  the  merits;  does  the  answer  contain   a 
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defence,  not  merely  is  the  answer  frivolous.  [12  N.  Y.  Leg.  Obs.,  12, 
316.]  N.  Y.  Superior  Ct^  1860,  East  River  Bank  a.  Rogers,  7 
Bosw.,  493.  Compare  Aitken  a.  Clarke,  Ante,  319. 

32.  Where  there  is  a  clear  mistake  as  to  the  amount  of  damages  for 
which  a  judgment  is   rendered,  an  appellate  court  having  power  to 
affirm  or  reverse  in  whole  or  in  part  (Code,  §  366),  may  reverse  as  to 
the  part  inserted  in   the  judgment  by  mistake,  and   affirm  as  to  the 
residue.     Supreme  Ct.,  1860,  Fields  a.  Moul,  Ante,  6. 

33.  When  a  judgment  appealed  from   consists  of  distinct  matters,  and 
those  matters  are  so  presented  that  a  final  judgment  may  be  rendered 
by  the  appellate  court  upon  each,  the  judgment  may  be  affirmed  as  to 
part,  and  reversed  as  to  the  residue.     Ib. 

34.  An  objection  that  under  the  frame  of  the  complaint,  the  plaintiff  was 
not  entitled  to  recover  for  the  cause  of  action   which  he  has  proved, 
must  be  distinctly  taken  at  the  trial,  or  the  court  on  appeal  will  deem 
that  it  was  disregarded  as  immaterial,  or  that  the  complaint  was  treated 
as  amended.     This  rule  applied  where,  in  an  action  tor  breach  of  the 
conditions  of  a  lease,  the  plaintiff  recovered  rent  for  use  aud  occupa- 
tion.    Supreme  Ct.,  1860,  Manice  a.  Brady,  Ante,  173. 

35.  It  seems,  that  where  no  possible  state  of  proof,  applicable  to  the  issues 
raised,  will  entitle  the  respondent  to  a  verdict,  the  judgment  should  be 
reversed  without  ordering  a  new  trial.     Burkhardt  a.  McClellan,  Ante, 
243,  note. 

36.  A  judgment  which  is  proper  upon  the  facts  found  by  the  court  or 
referee,  should  not  be  reversed  for  the  reason  that  conclusions  of  law 
on    which  the  judgment  are  rendered  are  inaccurate.     Supreme  Ct., 
1861,  Scott  a.  Pilkington,  Ante,  280. 

37.  Where  the  referee   has  passed  upon  the  question  of  fact  involved  in 
the  issue,  if  there  was  any  evidence,  his  conclusions  of  fact  are  not 
reviewable  by  the  Court  of  Appeals.    It  is  by  the  Supreme  Court  alone 
that  they  are  reviewable.     The  office  of  this  court  is  to  correct  errors 
of  law  only.   Court  of  Appeals,  1862,  Davis  a.  Spencer,  24  N.  Y.,  386. 

38.  Under  Rule  38  of  the  Supreme  Court,  the  court  at  general  term,  upon 
an  appeal  from  a  judgment  on  the  report  of  a  referee,  may  look  into 
the  evidence,  and  act  upon  facts  proven  thereby,  to  sustain  the  referee's 
decision,  although  not  found.     It  is  otherwise,  however,  on   an  appeal 
in  the  Court  of  Appeals.     N.  Y.  Superior  Ct.,  1860,  Alger  a.  Ray- 
mond, 7  Bosw.,  418. 

39.  Where  the  complaint  is  for  equitable  relief,  and  for  damages,  in  the 
alternative;  and  a  case  for  the  former  is  not  made  out,  the  court  will 
not,  on  appeal,  reverse  a  judgment  for  damages  because  the  cause  was 
tried  without  a  jury,  where  it  does  not  appear  that  defendant  object- 
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ed  at  the  trial.     Court  of  Appeals,  1861,  Barlow  a.  Scott,  24  N. 
Y.,  40. 

40.  Where,  on  an  appeal  being  taken,  no  case  is  made  or  served,  the  re- 
spondent may,  upon  the  cause  being  regularly  called  on  the  calendar, 
and  the  appellant  being  in   default,  take  a  judgment  of  affirmance. 
He  is  not  bound  to  move  to  dismiss  the  appeal,  or  to  strike  it  from  the 
calendar.     N.  Y.  Superior  Ct.,  1862,  Oeters  a.  Groupe,  Ante,  263. 

41.  In  case  of  appeal  by  the  wife  from  the  judgment  in  an  action  for  di- 
vorce, the  order  for  alimony  does  not  continue;  but  a  new  application 
should  be  made  if  such  alimony  is  desired.     Supreme  Ct.,  1862,  Mon- 
crief  a.  Moncrief,  Ante,  1 87. 

42.  Where,  pending  an  appeal  from  a  judgment  for  the  plaintiff,  the 
plaintiff  collected  the  amount  of  the  judgment  out  of  property  upon 
which  he  had  procured  an  attachment  to  be  levied  as  a  provisional 
remedy,  and  the  money  was  paid  over  by  the  sheriff  to  him ; — Held, 
that  upon  reversing  the  judgment,  and  ordering  a  new  trial,  the  court 
should  direct  restitution  to  be  made;  which  should,  however,  be  by 
paying  into  court  the  sum  collected,  with  interest  from  the  date  of 
collection,  to  abide  the  order  of  this  court  after  such  new  trial  should 
be  had.     Supreme  Ct.,  1862,  Britton  a.  Phillips,  24  How.  Pr,  111. 

AMENDMENT,  6  ;  JUDGMENT,  2. 

APPEARANCE. 
MOTIONS  AND  ORDERS,  5. 

ARREST. 

1.  Subdivision  4  of  section  179  of  the  Code, — which  authorizes  arrest  as  a 
provisional  remedy  in  certain  cases, — amended,  by  adding,  "Or  when  the 
action  is  brought  to  recover  damages  for  fraud  or  deceit."     Laws  of  1863, 
658,  ch.  392. 

2.  The  granting  of  an  order  of  arrest,  as  a  provisional  remedy  under  the 
Code,  is  a  matter  of  discretion  with  the  court  or  judge.     It  should  not 
be  granted  in  actions  for  assault  and  battery,  libel,  or  slander,  unless 
the  defendant  is  a  non-resident  or  transient  person,  or  unless  in  extreme 
cases  of  violent  and  cruel  batteries.     This  was  the  practice  before  the 
Code,  and  it  is  proper  still  to  adhere  to  it     N.  Y.  Com.  Pl^  Cham- 
bers, 1861,  Davis  o.  Scott,  Ante,  127. 

3.  Where  consignments  are  made  under  a  contract  that  the  consignee  is 
to  sell  on  commission,  and  to  account  for  the  net  proceeds,  after  de- 
ducting charges,  <fec.,  the  consignee  acts  in  a  fiduciary  capacity,  and  is 
liable  to  arrest  for  not  paying  over  the  proceeds  which  he  receives 
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ATTACHMENT. 


from  purchasers.  [14  How.  Pr.,  131 ;  8  Ib.,  298;  6  Ib.,  86;  17  Ib., 
420  ;  2  Abbotts'  Pr.,  444.]  The  relation  of  the  parties  in  this  particu- 
lar is  not  substantially  changed  by  the  fact  that  the  consignee  has 
guarantied  the  sales  made  by  him,  receiving  an  additional  compensa- 
tion thereupon.  Supreme  Ct.,  Sp.  T.,  1860,  Ostell  a.  Brough,  24  How. 
Pr.,  274. 

4.  Section  34  of  chapter  259  of  Laws  of  1860, — which  provides  that  no 
member  of  the  Metropolitan  Police  force  shall  be  liable  to  military  or 
jury  duty,  to  arrest  on  civil  process,  or  to  service  of  subpoena  while 
actually  on  duty, — impliedly  declares  persons  so  holding  office  shall 
not  be  deemed  actually  on  duty  at  all  times  and  under  all  circum- 
stances.    Supreme  Ct.,  1863,  Hart  a.  Kennedy,  Ante,  290. 

5.  And  a  rule  of  the  police  commissioners,  made  pursuant  to  section  27 
of  that  act,  that  certain  officers  shall  be  deemed  always  actually  on 
duty,  cannot  be  deemed  to  affect  the  right  of  third  parties  to  subpoena 
or  arrest  such  officers  when  not  actually  on  duty.     Ib. 

6.  Where  the  facts  constituting  the  cause  of  action  and  the  facts  author- 
izing the  arrest  are  identical,  the  order  of  arrest  will  not  be  set  aside 
upon  the  merits,  unless  the  defendant  clearly  makes  out  such  a  case  as 
would  call  on  the  judge  at  the  trial  either  to  nonsuit  the  plaintiff,  or 
direct  a  verdict  for  the  defendant.     Supreme  Ct.,  1862,  Levins   a. 
Noble,  Ante,  475. 

7.  It  is  erroneous  to  vacate  an  order  of  arrest  on  the  ground  that  the 
defendant  is  exempt  from  arrest  by  virtue  of  his  office.     The  plaintiff 
is  entitled  to  retain  his  order,  with  the  view  of  making  the  arrest  when 
the  exemption  expires.     (Per  CLERKE,  J.)     Supreme  Ct.,  1863,  Hart 
a.  Kennedy,  Ante,  290. 

ASSIGNMENT. 

The  right  of  action  for  a  personal  tort  is  not  assignable,  even  after  ver- 
dict thereon.     Supreme  Ct.,  1859,  Brooks  a.  Hanford,  Ante,  342. 

ATTACHMENT. 

1.  An  attaching  creditor  is  not  within  the  class  of  persons  who  can  im- 
peach the  bona  fides  of  a  judgment  confessed  by  a  debtor  to  a  third 
person  before  the  attachment  was  levied.     Supreme  Ct^  1862,  Bent- 
ley  a.  Goodwin,  Ante,  82. 

2.  A  creditor  of  an  assignor,  when  sued  by  the  assignee  for  taking  the 
assigned  property  on  an  attachment  against  the  assignor,  may  show  as 
a  defence  that  the  property  was  assigned  with  intent  to  defraud  the 
assignor's  creditors ;  and  his  attorney  directing  the  levy  may  avail 
himself  of  the  same  defence.     N.  Y.  Superior  Ct.,  1860,  Fallon  a. 
McCunn,  7  Bosw.,  141. 
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3.  By  the  allowance  of  an  attachment  as  a  provisional  remedy,  the  plain- 
tiff acquires  a  right  in  the  property  attached,  not  to  be  defeated  by 
the  death  of  the  debtor,  if  the  action  survives  and  the  court  ha*  power 
to  continue  it  against  his  representative.      Supreme  Ct.,  Chambers, 
1862,  Thatcher  a.  Bancroft,  Ante,  243. 

4.  In  what  cases  an  attaching  creditor,  not  having  obtained  judgment, 
can  maintain  a  creditor's  suit  in  aid  of  his  attachment.     Skinner  n. 
Stuart,  Ante,  391. 

5.  To  sustain  an  attachment  on  the  ground  of  non-residence  against  one 
who  has  recently  had  a  fixed   residence  in  this  State,  it  must  appear 
that  the  defendant  had  acquired  a  residence  out  of  this  State,  when 
the  attachment  issued.     Supreme  Ct.,  Sp.  T^  1862,  Tibbitte  a.  Towns- 
end,  Ante,  221. 

6.  Tlie  provision  of  the  Laws  of  1862,  957,  ch.  482,  §  2,  which  declares 
when  a  debt  ceases  to  be  a  lien  upon  the  ship  in  respect  to  which  it  was 
contracted,  shall  not  apply  to  vessels  navigating  western  or  northwestern 
lakes.     A  different  limit  tixed.     Laws  of  1863,  717,  ch.  422,  §  2. 

7.  The  lime  in  which  an  undertaking,  given  to  procure  an  attachment  on  a 
vessel  under  the  Laws  of  1862,  958,  §  7,  is  to  require  the  bond  to  be  pros- 
ecuted, is  that  mentioned  in  section  twelfth  of  that  act.     Amendment 
of  1863,  717,  ch.  422. 

8.  From  what  time  an  attachment  binds  real  estate.     Burkhardt  a.  Mc- 
Clellan,  Ante,  243,  note. 

9.  A  motion  to  vacate  an  attachment  issued  as  a  provisional  remedy,  may 
be  made  after  judgment  entered  in  the  action.     Supreme  Ct^  1862, 
Thompson  a.  Culver,  Ante,  97 

10.  Unreasonable  delay  in  moving,  is  a  sufficient  answer  to  a  motion  to 
vacate  an  attachment  issued  as  a  provisional  remedy.     Supreme  Ct., 
1862,  Lawrence  a.  Jones,  Ante,  110. 

11.  The  issuing  of  an  attachment  against  a  debtor,  on  the  ground  that 
he  is  a  non-resident,  while  he  is  in  fact  a  resident,  is  an  irregularity 
merely,  and  a  motion  to  discharge  the  attachment  does  not  involve  the 
merits.     Ib, 

12.  The  giving  of  an  undertaking,  under  section  241  of  the  Code,  to  obtain 
the  return  of  property  attached,  does  not  preclude  the  defendant  from 
subsequently  moving  to  set  aside  the  attachment.     Supreme  Ct^  1862, 
Garbutt  a.  Ilanff,  Ante,  189. 

CONTEMPT. 

ATTORNEY  AND  CLIENT. 

1.  The  attorney  is,  for  all  the  purposes  of  the  action,  and  any  proceed- 
ings connected  therewith,  except  to  lay  a  foundation  for  bringing  a 
party  into  contempt,  the  representative  of  the  party,  and  costs,  fixed  as 
the  condition  of  a  favor  granted  to  the  client,  are  sufficiently  demanded 
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by  giving  notice  to  the  attorney.      Supreme   Ct.,    Chambers,  1862^ 
Hanna  a.  Dexter,  Ante,  135. 

2.  The  statute  costs  or  fee  bill  are  not  the  measure  of  the  attorney's  com- 
pensation ;  but  a  judgment  on  the  report  of  a  referee,  in  an  action  to 
recover  for  the  services  of  an  attorney,  is  not  to  be  reversed  because  the 
referee  resorted  to  the  fee  bill  in  fixing  the  amount  of  the  recovery, 
and  even   allowed  items  which  would  not  have  been  taxable,  if  the 
whole   amount  does  not  exceed  a  fair  compensation.     Supreme  Ct^ 
1863,  Sandford  a.  Ruckman,  24  How.  Pr.,  521. 

3.  The  attorney  has  a  lien  on   the  judgment  obtained  by  him  for  his 
client,  to  the  extent  of  his  claim  for  his  services  and  disbursements  in 
the  action,  whether  the  amount  of  his  compensation  is  agreed  upon,  or 
fixed  by  a  quantum  meruit.     Supreme  Ct.,  Sp.  T.,  1863,  Fox  a.  Fox, 
24  How.  Pr.,  409. 

4.  The  right  of  set-off  is  superior  to  the  attorney's  lien.     Supreme  Ct., 
1859,  Brooks  a.  Hanford,  Ante,  342. 

5.  The  lien  or  right  of  an  attorney  may,  by  agreement,  extend  to  any 
sum  or  amount  stipulated ;  and,  in  the  absence  of  a  special  agree- 
ment, the  taxable  costs  are  prima  facie  the  measure  of  the  attorney's 
compensation.     Supreme  Ct.,  Sp.  T.,  1863,  Richardson  a.  Brooklyn 
&  Newton  R.  R.  Co.,  Ante,  342,  note. 

6.  Attorney  held   liable  for   unreasonably  defending  an  action,  without 
authority,  and  unskilfully.     O'Hara  a.  Brophy,  24  How.  Pr.,  3Y9. 

7.  The  attorney  in  an  execution,  who  refused  to  state  whether  he  directed 
the  sale  of  particular  chattels  by  instruction  of  his  client,  and  chal- 
lenged a  suit  against  himself,  is  estopped  from  denying  that  he  acted 
on  his  individual  responsibility.     Ct.  of  Appeals,  1862,  Ford  a.  Wil- 
liams, 24  JT.  T.,  359. 

AUDITORS. 
FORMER  ADJUDICATION,  5. 

AWARD. 
JUDGMENT,  18. 

BAIL. 

Where  there  are  several  defendants  in  a  judgment,  all  liable  to  execution 
against  the  person,  the  taking  of  less  than  all  does  not  operate  as  a 
satisfaction  for  the  time  being,  as  against  the  others.  Hence  the  plain- 
tiff may,  notwithstanding,  proceed  against  the  bail  of  one  as  to  wnom 
there  is  a  return  of  non  est  inventus.  Supreme  Ct.,  1862,  Penn  a. 
Remsen,  24  How.  Pr.,  503, 
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BASTARDY. 

Under  the  statute  regulating  proceedings  in  cases  of  bastardy,  (2  Rev. 
Stat.,  644,  §  12),  the  bond  authorized  to  be  exacted  on  au  adjourn- 
ment, only  requires  the  defendant  to  appear  before  the  justices  before 
whom  he  was  examined,  and  no  others.  It  is  not  a  breach  to  refuse,  on 
the  adjourned  day,  to  appear  before  the  justices,  one  of  whom  is  pres- 
ent, in  the  absence  of  one  of  those  who  took  the  bond.  Supreme  Ct^ 
Circuit,  1863,  People  a.  Boardman,  24  How.  Pr.,  512. 

BILLS,  NOTES,  AND  CHECKS. 
ACTION,  4 ;  PARTIES,  3. 

BONDS. 

1,  The  provision  of  article  2,  title  4,  chapter  6,  part  3  of  the  Revised 
Statutes, — pointing  out  the  mode  of  proceeding  in  action  upon  bonds 
for  the  performance  of  covenants, — is  not  repealed ;  the  only  modifica- 
tion that  it  has  undergone  being  the  provision  of  the  Code  which 
allows  the  court  to  take  the  proof,  or  to  order  a  reference  to  ascertain 
the  damages  when  a  judgment  is  taken  in  an  action  upon  such  a  bond 
by  default.     N.  Y.  Com.  PI,  1863,  Mayor,  <fec.,  of  N.  Y.  a.  Lyons,  24 
How.  Pr.,  280. 

2.  Money  may  be  deposited,  instead  of  giving  bond  in  proceedings  in  court. 
Code  of  Pro.,  §  885;  as  amended,  Laws  o/i863,  662,  oh.  892. 

JUDGMENT,  1. 

CANAL  BOARD. 

Appeals  and  applications  for  rehearing.  People  a.  Gardner,  24  N.  T^ 
583. 

CASE. 

1.  Where  the  case,  made  upon  an  appeal,  fails  to  show  the  court  in 
which  judgment  was  rendered,  or  to  show  such  a  judgment  as  is  set 
forth  in  the  notice  of  appeal,  the  appeal  will  be  dismissed.     It  is  not 
enough  that  the  case  states  facts  which  make  it  probable,  merely,  that 
an  appealable  judgment  has  been  rendered.     Ct.  of  Appeals,  1862, 
Lahens  a.  Fielden,  Ante,  177. 

2.  But  where  the  court  can  see  that  it  is  probable  that  the  error  is  cleri- 
cal, and  that  in  fact  a  right  of  appeal  exists,  it  will  allow  the  case  to  be 
amended  on  terms.     lb. 

VOL.  XV.— 32 
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CAUSE  OP  ACTION. 


3.  Where  the  cause  came  before  the  court  on  appeal,  upon  a  record  en- 
titled, case  on  appeal,  containing  the  pleadings,  order  of  reference,  the 
referee's  finding  of  facts  and  conclusions  of  law,  exceptions  of  the  de- 
fendant, comprising  objections  to  both  the  judgment  and  notice  of 
appeal,  but  did  not  contain  the  evidence,  nor  show  that  it  had  been 
settled; — Held,  that  the  court  would  presume  that  it  had  been 
settled,  and  that  the  questions  of  law  might  be  reviewed.  A  case  or 
bill  of  exceptions,  as  it  may  be  termed,  with  the  findings  of  fact, 
judgment,  and  exceptions  to  the  conclusions  of  law,  brings  the  case  for 
review  as  to  the  latter  properly  before  the  general  term.  The  excep- 
tions as  to  matters  of  fact  are  to  be  discarded,  as  the  court  has  no 
evidence  to  judge  of  them.  All  exceptions  to  rulings,  during  the 
progress  of  the  trial  and  before  decision,  are  also  excluded.  There 
is,  nakedly,  a  statement  of  facts  like  a  special  verdict,  with  a  conclu- 
sion of  law  upon  such  facts,  and  the  exceptions  to  this  the  appeal 
brings  up  for  review.  N.  Y.  Superior  Ct.,  1860,  Frost  a.  Smith,  7 
Bosw.,  108. 

CAUSE  OF  ACTION. 

1.  Assessments  are  not  the  subject  of  equitable  relief,  except  in  special 
cases, — e.  g.,  where  they  assert  a  lien  upon  real  property,  and  the 
defect  is  not  apparent  on  the  face   of  the  proceedings,  or  perhaps 
•where,  in  the  case  of  personal  property,  enforcing  them  is  shown  to  be 
an  irreparable  injury,  or  to  cause  a  multiplicity  of  suits.     Supreme  Ctn 

1860,  Von  Beck  a.  Village  of  Rondout,  Ante,  48. 

2.  In  case  a  trust  is  declared  by  will,  and  questions  of  doubt  arise  as  to  its 
true  meaning,  any  person  having  an  interest  in  the  property  held  in 
trust  may  apply  by  action  to  have  the  will  construed ;  but  a  person 
who  is  not  executor,  nor  in  any  sense  a  trustee,  is  not  entitled  to  ask 
instruction  or  advice  from  the  court ;  and  if  there  be  no  trust  declared 
or  raised  by  the  will,  and  the  legatees  and  devisees  take  absolutely, 
they  must  vindicate  their  right  by  actions  at  law,  not  by  an  action  in 
equity  for  its  construction.     Supreme  Ct.,  Sp.  T.,  1863,  Walrath  a. 
Handy,  24  How.  Pr.,  353. 

3.  Where  a  promise  is  made  to  one  party  for  the  benefit  of  another,  the 
latter,  though  a  stranger  to  the  contract,  may  recover  in  a  suit  directly 
against  the  promisor,   and  founded   on   the  promise.     Supreme  Ct., 

1861,  Scott  a.  Pilkington,  Ante,  280. 

4.  P.  left  with  F.  a  letter  promising  to  protect  and  honor  bills  of  exchange 
drawn  by  F. ;  the  letter  was  intended  to  be  shown  to  purchasers  of 
such  bills. 

Held,  that  P.,  on  a  failure  to  accept,  was  liable  to  a  third  party, 
who  had  purchased  bills  drawn  pursuant  to  P.'s  letter.     Ib. 
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5.  A  demand  and  refusal  are  evidence  of  a  conversion,  and  nothing 
more.     If  the  defendant  refuses  to  deliver  plaintiff's  goods  on  demand, 
and  afterwards,  before  the  commencement  of  an  action  therefor,  signi- 
fies to  the  plaintiff  his  willingness  that  he  may  take  them  away,  this 
does  not  constitute  a  conversion.     Supreme  Ct^  Chambers,  1862,  Wat- 
son a.  Rushmore,  Ante,  51. 

6.  In  the  case  of  moneys  lost  in  gaming  on  several  occasions,  a  separate 
action  may  be  brought  for  the  amount  lost  at  each  sitting.     N.  Y. 
Com.  Pl^  1862,  Belts  a.  Hillman,  Ante,  184. 

7.  The  court  will  not  compel  a  party  to  elect  between  several  causes  of 
action  properly  pleaded,  although  it  appears  probable  that  on  the  trial 
but  one  cause  of  action  will  be  presented  by  the  pleader.     N.  Y.  Com. 
Pln  Chambers,  1862,  Smith  a.  Douglass,  Ante,  266. 

ACTION. 


CERTIORARI. 

1.  The  office  of  a  common-law  certiorari  is  to  bring  up  the  record  from 
the  inferior  tribunal.     And  if  the  inferior  court  appears  to  have  had 
jurisdiction,  the  Supreme  Court  will  not  examine  the  evidence  for  the 
purpose  of  reviewing  the  decision  upon   the   merits.     Supreme   Ct., 
1862,  People  a.  Board  of  Metropolitan  Police,  Ante,  167. 

2.  Where  the  jurisdiction  of  an  inferior  court  depends  upon  the  evidence 
taken  before  it,  the  Supreme  Court,  on  certiorari,  will  examine  such 
evidence,  in  order  to  determine  the  question  of  jurisdiction,  but  for  no 
other  purpose.     Ib. 

3.  The  provision  of  the  act  of  1859  (Laws  of  1859,  794,  ch.  339,  §  2) — 
which  declares  that  a  writ  of  certiorari  to  remove  into  the  Court  of  Ses- 
sions of  the  county  a  conviction  had  before  any  Court  of  Special  Ses- 
sions or  Police  Court,  may  be  allowed  on  the  application  of  the  party 
convicted,  by  any  justice  of  the  Supreme  Court,  or  by  any  officer 
authorized  to  perform  the  duties  of  such  justice  in  vacation — does  not 
apply  to  the  Court  of  General  Sessions  of  the  Peace  in  the  city  and 
county  of  New  York.     Supreme  Ct.,  1862,  People  a.  N.  Y.  General 
Sessions,  Ante,  59. 

4.  Since  section  13  of  the  Pilot  Law  gives  ample  remedy  to  any  pilot  of 
the  port  of  New  York  who  shall  have  been  suspended,  by  an  appeal 
to  the  Board  of  Commissioners  of  Pilots  for  a  rehearing,  a  certiorari 
will  not  be  granted  until  that  remedy  has  been  exhausted.     Supreme 
Ct.,  1862,  People  a.  Board  of  Pilots,  37  Barb^  126. 
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COMMITMENT. 


CHANCERY. 

1.  Section  thirty-seven,  article  second,  title  second,  chapter  first,  part  third, 
of  the  Kevised  Statutes,  in  relation  to  the  jurisdiction  of  the  Court  of 
Chancery,  which  required  suits  concerning  property,  and  not  exceeding 
$100,  to  be  dismissed  (2  Rev.  Stat.,   173,  §  37*),    repealed.     Laws   of 
1863,  664,  ch.  392,  §  3. 

2.  No  rule  was  revived,  by  the  repeal  (Laws  of  1862,  859,  ch.  460,  §  39) 
of  the  provisions  of  2  Rev.  Stat.,  173,  §  37,  in  relation  to  the  jurisdic- 
tion of  the  Court  of  Chancery.     Supreme  Ct.,  1862,  Sarsfield  a.  Van 
Yaughner,  Ante,  65. 

CITY  COURT  OF  BROOKLYN. 

1,  The  act  organizing  the  City  Court  of  Brooklyn  (Laws  of  1849,  170,  ch. 
123,)  amended  by  making  it  to  be  held  only  by  the  city  judge,  and  ex- 
tending its  jurisdiction  to  actions  for  partition  of  infants'  estates  within 
the  city.     Laws  of  1863,  89,  ch.  66. 

2.  Further  provisions  as  to  terms,  adjournments,  clerk,  &c.     /&. 

CLERK. 
JUDGMENT,  9,  12,  13. 

COMMITMENT. 

As  a  general  rule,  the  propriety  of  a  commitment  for  contempt  is  not 
examinable  in  any  other  court  than  the  one  by  which  it  was  awarded. 
This  is  especially  true  where  the  proceeding  by  which  it  is  sought  to 
be  questioned,  is  a  writ  of  habeas  corpus ;  as  the  question  on  the 
validity  of  the  judgment  then  arises  collaterally,  and  not  by  the  way 
of  review.  The  habeas  corpus  act,  moreover,  declares  that  where  the 
detention  of  the  party  seeking  to  be  discharged  by  habeas  corpus  ap- 
pears to  be  for  any  contempt,  plainly  and  specially  charged  in  the 
commitment,  ordered  by  a  court  of  competent  jurisdiction,  he  shall  be 
remanded  to  the  custody  in  which  he  was  found.  But  this  rule  is,  of 
course,  subject  to  the  qualification,  that  the  conduct  charged  as  consti- 
tuting the  contempt  must  be  such  that  some  degree  of  delinquency  or 
misbehavior  can  be  predicated  of  it ;  for  if  the  act  be  plainly  indifferent 
or  meritorious,  or  if  it  be  only  the  assertion  of  the  undoubted  right  of  the 
the  party,  it  will  not  become  a  criminal  contempt  by  being  adjudged  so. 
The  question  whether  the  alleged  offender  really  committed  the  act 
charged,  will  be  conclusively  determined  by  the  order  or  judgment 
of  the  court ;  and  so  with  equivocal  acts,  which  may  be  culpable  or 

*This  provision  was  repealed  by  the  act  of  1862,  which,  however,  did  not  refer 
•with  precision  to  the  section  intended. 
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innocent,  according  to  the  circumstances  ;  but  where  the  act  is  neces- 
sarily innocent  or  justifiable,  it  would  be  preposterous  to  hold  it  a 
cause  of  imprisonment.  Ct.  of  Appeals,  1861,  People  a.  Hackley,  24 
N.  Y.,  74. 

COMPLAINT. 

1.  The  form  of  a  complaint  not  important,  if  there  are  any  allegations 
which   may  give  the   plaintiff  a  right  to  recover.     Supreme  Ct^  But- 
terworth  a.  O'Brien,  24  How.  Pr^  438. 

2.  Although  legal  redress  and  equitable  relief  can  be  demanded  in  the 
same  action,  and  either  or  both  afforded  by  the  court,  yet,  to  entitle  a 
plaintiff  to  legal  redress  or  equitable  relief,  he  must  ask  it  in  his  com- 
plaint.    Supreme  Ct.,  Sp.  T.,  1863,  Stevenson  a.  Buxton,  Ante,  352. 

3.  In  an  action  brought  in  the  local  courts  of  cities,  mentioned  in  sec- 
tion 33  of  the  Code  of  Procedure,  against  domestic  corporations  trans- 
acting their  general  business,  or  keeping  an  office  within  such  cities 
respectively,  of  which  actions,  subdivision  3  of  that  section  gives  those 
courts  jurisdiction,  it  is  not  necessary  for  the  complaint  to  show  that 
the  defendants  transact  their  general  business,  or  keep  an  office  within 
the  city.    N.  Y.  Com.  PL,  1860,  Corn  Exchange  Bank  a.  Western 
Transportation  Co.,  Ante,  319,  note. 

4.  Plaintiff  is  not  bound  in  his  complaint  to  furnish  the  defendant  with 
the  particulars   of  an  offset.     N.  Y.  Superior  Ct^  1862,    Chambers, 
Giles  a.  Betz,  Ante,  285. 

5.  Thus,  in  an  action  to  recover  from  the  surety  upon  a  lease  the  amount 
of  rent  due,  plaintiff  will  not  be  required  to  reduce  defendant's  lia- 
bility by  setting  forth  the  particulars  of  certain  sums  received  by  him 
from  the  premises,  which  the  surety  is  entitled  to  have  credited  to 
him.     Ib. 

6.  A  complaint  which  sets  forth  a  copy  of  a  promissory  note,  and  alleges 
that  there  is  due  to  the  plaintiffs  thereon  from  the  defendants  a  certain 
sum,  for  which  judgment  is  demanded,  is  sufficient  under  section  162 
of  the  Code.     It  is  not  necessary  to  allege  that  the  defendants  made 
the  note,  nor  to  show  how  they  are  connected  with  it.     So  held,  where 
the  note  sued  upon  was  signed  by  a  firm.     N.  Y.  Superior  Ct.,  1862, 
Butchers  &  Drovers'  Bank  a.  Jacobson,  Ante,  218. 

7.  In  an  action  on  a  promissory  note  the  complaint  showed  plaintiff's  title, 
and  afterwards  averred  that  it  was  presented  at  maturity  by  the  Bank 
of  C.,  which  then  held  the  same.     Held,  that  the  allegation  that  the 
note  was  held  by  the  Bank  of  C.,  did  not  refer  to  title,  but  merely  to 
agency,  and  the  plaintiff's  title  was  sufficiently  alleged.    Ct.  of  Appeals, 
1862,  Farmers  <fe  Mechanics'  Bank  a.  Wadsworth,  24  N.  K,  547. 
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8.  In  an  action  against  the  maker  of  a  promissory  note,  if  the  complaint 
alleges  that  the  note  was  payable  to  the  maker's  order,  and  that  he  in- 
dorsed it  generally,  and  that  the  amount  is  due  from  him  to  the  plain- 
tiff, it  is  sufficient  on  demurrer,  without  also  alleging  in  terms  that  the 
note  belongs  to  plaintiff.     N.  Y.  Com.  PL,  Sp.  T.,  1862,  Anonymous, 
Ante,  347,  note. 

9.  In  an  action  upon  promissory  notes  assigned  to  the  plaintiff,  and  for 
goods  sold, — Held,  that  the  plaintiff  might  properly  allege  in  his  com- 
plaint, on  his  information  and  belief,  that  the  notes  were  executed  by 
the  defendant;  and  he  might  allege  in  the  same  way  that  the  goods 
were  sold  to  the  defendant,  for  they  might  have  been  sold  by  his 
agent.     A  motion  to  strike  out  the  words  "on  information  and  belief," 
was  therefore  denied.     Supreme  Ct.,  Sp.  T.,  1862,  St.  John   a.  Beers, 
24  How.  Pr.,  377. 

10.  The  complaint  in  an  action  upon  a  subscription  paper  for  the  pur- 
pose of  building  a  school  edifice,  alleged  that  the  expenses  incurred, 
were  incurred  by  plaintiff,  and  the  work  done,  was  done,  to  the  defend- 
ant's knowledge,  and  by  his  consent  and  approval. 

Held,  that  this  sufficiently  showed  a  request.     Supreme  Ct.,  1862, 
Richmondville  Union  Seminary  a.  Browuell,  37  Barb.,  535. 

11.  Requisites  of  a  complaint  in  an  action  for  slander.     Malone  a.  Stil- 
well,  Ante,  421. 

12.  Where  the  plaintiff,  a  lessee,  had  received  a  renewal-lease  executed 
by  other  persons  in  part  than  the  original  lessors,  and  brought  an  ac- 
tion against  the  original  lessors  for  a  breach  of  the  covenants, — Held, 
although  he  stated  in  his  complaint  a  breach  of  covenants  in  the  re- 
newal-lease, as  well  as  of  those  in  the  original  lease,  and  the   proper 
parties  to  an  action  on  the  renewal-lease  were  not  before  the  court,  the 
complaint  was  sufficient  on  demurrer  as  an  action  on  the  original  lease 
for  a  breach  of  the  covenants  in  that  lease  alone.     Supreme  Ct.,  1862, 
Lord  a.  Vreeland,  Ante,  122. 

13.  The  plaintiff,  formerly  the  tenant  of  a  lessor  now  deceased,  brought 
an  action  to  recover  damages  for  the  breach  of  a  covenant  in  the  lease, 
that  he  should  receive  a  renewal  of  the  lease,  executed  by  .parties  en- 
titled to  the  premises,  from  which  the  plaintiff  had  been  evicted  by  title 
paramount  to  that  of  his  lessor.     The  complaint  claimed  to  recover 
from  the  defendant,  as  executor  of  the  lessor,  and  also  as  executor  of  a 
devisee  of  the  lessor,  and  also  in  his  individual  capacity  as  grantee  from 
the  lessor's  devisee,  for  the  damages  sustained  by  the  eviction.     Held 
(on  demurrer  to  the  complaint,  upon  the  grounds  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  several  causes 
of  action  were  improperly  united),  that  the  defendant  was  liable  in  each 
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of  these  three  capacities,  and  that  the  liability  in  these  three  respects 
could  be  enforced  in  one  action.     Ib. 

14.  Section  288  of  the  Code  of  Procedure,  as  amended  in  1862, — which 
provides  that  no  execution  shall  issue  against  the  person  of  a  judg- 
ment-debtor, unless  an  order  of  arrest  has  been  served,  as  in  this  act 
provided,  or  unless  the  complaint  contains  a  statement  of  facts  showing 
one  or  more  of  the  causes  of  arrest  required  by  section  179, — in  its  tru« 
construction,  requires  that  in  all  those  actions  where  the  nature  of  tha 
cause  of  action  is  such  that  the  defendant  may  be  arrested,  the  ground 
of  arrest  must  be  stated  in  the  complaint,  otherwise  an  execution  can- 
not go  against  the  person,  unless  an  order  of  arrest  has  been  served. 
But  when  the  action  is  one  in  which  the  defendant  cannot  be  arrested 
without  some  intrinsic  fact,  forming  no  part  of  the  cause  of  action,  but 
merely  incidental  to  it,  the  fact  must  be  stated  in  an  affidavit,  and  an 
order  of  arrest  must  be  obtained  and  served,  and  the  averment  of  such 
fact  in  the  complaint  will  not  alone  authorize  an  execution  against  the 
person.  N.  Y.  Superior  Ct.,  Sp.  T.,  1862,  Atocha  a.  Garcia,  Ante,  303. 

15.  In  the  latter  class  of  cases,  allegations  of  the  facts  constituting  the 
ground  of  arrest  are  not  proper  in  the  pleading.     Ib. 

16.  A  complaint  alleged  that  the  plaintiffs  having  executed  a  mortgage 
upon  lands,  and  the  mortgage  having  been  foreclosed,  a  judgment  of 
sale  obtained,  and  the  property  sold  to  D.,  and  the  plaintiffs  being  about 
to  make  application  to  set  aside  the  sale,  on  the  ground  of  irregularity, 
the  defendant  proposed  to  purchase  the  property  of  D.,  and  to  pay  to 
the  plaintiffs  $500,  if  they  would  not  apply  to  set  aside  the  sale.    That 
this  propoMtion  was  accepted  by  the  plaintiffs,  and  the  defendant  pur- 
chased the  property  of  D.,  and  paid  the  plaintiffs  a  part  of  the  $500 
stipulated  ;  leaving  a  balance  unpaid,  for  which  the  action  was  brought. 

Held,  on  demurrer,  that  the  complaint  was  defective,  in  not  alleging 
that  there  was  some  doubt  or  dispute  as  to  the  regularity  or  validity 
of  the  judgment  in  the  foreclosure-suit,  upon  which  the  defendants 
therein  might  have  founded  a  proceeding  to  vacate  it.  Supreme  Ct^ 
1862,  Dolcher  a.  Fry,  37  Barb.,  152. 

17.  In  an  action  against  a  sheriff  to  recover  damages,  caused   by  the 
conduct  of  his  deputy,  it  is  not  necessary  that  in  order  to  charge  the 
defendant  by  virtue  of  his  relation  to  the  deputy,  he  must  be  sued  in 
his  official  capacity  as  sheriff,  and  the  facts  set  out  in  the  complaint 
sufficient  to  charge  him   by  virtue  of  that  relation.     Whatever  his 
deputy  does  in  his  character  as  such,   in   the  execution  of  process 
directed  to  the  sheriff,  he  does  by   virtue  of  his  appointment  by  the 
sheriff,  and  as  his  agent.     And  the  theory  of  the  sheriff's  liability  rests 
on  the  doctrine  of  principal  and  agent,  and  the  maxim  qui  facit  per 
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alium  facit  per  se.  And  it  is  no  more  necessary  to  aver  in  the  com- 
plaint the  facts  showing  that  the  acts  complained  of  were  done  by  the 
defendant's  deputy,  than  it  would  be,  in  any  other  case,  where  the 
wrong  complained  of  was  done  by  a  person  other  than  the  defendant, 
but  by  his  direction,  to  aver  the  latter  fact  in  the  complaint.  Supreme 
Ct.,  1862,  Curtis  a.  Fay,  37  Barb.,  64. 

18.  In  an  action  against  stockholders  of  a  corporation  to  charge  them 
with  a  statute  liability  for  debts  of  the  corporation,  the  complaint  must 
show  that  the  defendants  were  such  stockholders  at  the  time  the  debt 
was  contracted.    Supreme  Ct.,  1861,  Young  a.  New  York  &  Liverpool 
U.  S.  Mail  Steamship  Co.,  Ante,  69  ;  affirming  S.  C.,  10  Ante,  229. 

19.  In  an  action  under  section  10  of  the  general  railroad  act  of  1850  (Laws 
of  1850,  215) — which  provides  that  "all  the  stockholders  of  every 
such  company  shall  be  jointly  liable  for  all  the  debts  due  or  owing  to 
any  of  its  laborers  and  servants,  for  services  performed  for  such  corpo- 
ration," to  the  extent  of  the  amount  remaining  due  on  an  execution 
against  the  corporation  for  the  debt,  and  returned  unsatisfied  in  whole 
or  in  part, — it  is  essential  that  the  complaint  should  expressly  show  that 
the  cause  of  action  prosecuted  is  due  or  owing  to  a  laborer  or  servant 
of  the  corporation  for  services  performed  for  such  corporation.     An 
allegation  that  the  corporation  was  indebted  to  A.  and  B.  (under  whom 
the  plaintiff"  claims)  for  work,  labor,  and  services  performed  by  them, 
who  were  copartners  doing  the  business  of  contractors  with  the  com- 
pany for  the  construction  of  some  part  of  its  railroad  track,  is  not 
sufficient.     Supreme  Ct.,  1860,  Boutwell  a.  Townsend,  37  Barb.,  205. 

20.  In  an  action  by  the  personal  representatives  to  recover  under  the 
statute  for  injuries  causing  death,  it  is  not  necessary  that  the  complaint 
should  state  the  names  of  the  next  of  kin,  &c.     If  it  were  necessary 
to  state  them,  the  objection  cannot  be  taken  on  a  motion  for  a  nonsuit. 
If  the  defendant  desired  to  have  the  complaint  morfe  specific  in  this 
respect,  he  should  move.     Since  the  action  depends  on  the  right  of 
the  injured  person  to  maintain  an  action  for  the  injuries,  if  he  or  she 
were  living,  and  lies  in  every  case  where  the  deceased  could  have 
maintained  an  action,  the  question  who  are  the  next  of  kin  is  not 
material,  so  far  as  the  right  to  maintain  the  action  is  concerned.     Ct. 
of  Appeals,  1861,  Keller  a,  N.  Y.  Central  R.  R.  Co.,  24  How.  Pr,  172. 

21.  In  an  action  to  obtain  construction  of  a  will,  the  complaint  should 
state  that  the  testator  left  property,  and  also  whether  real  or  personal, 
or  both.     Supreme  Ct.,  Sp.  T.,  1863,  Walrath  a.  Handy,  24  How.  Pr., 
353. 

22.  Under  section  160  of  the  Code,  a  motion  to  strike  out  a  whole  complaint 
is  not  authorized ;  and  the  sufficiency  of  facts  alleged  should  be  tested 
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by  demurrer.     N.  Y.  Superior  Ct.,  Sp.  T.,  1803,  Ilowell  a.  Knicker- 
bocker Ins.  Co.,  24  How.  Pr^  475. 

23.  In  an  action  for  the  price  of  goods  sold,  a  motion  to  make  the  com- 
plaint more  certain  by  stating  the  time  of  the  sale  of  the  goods,  and 
the  kind  of  goods,  should  not  be  granted ;  for  an  application  for  the 
particulars  of  plaintiff's  demand  would  attain  the  object.  Supreme  Ctn 
Sp.'T^  1862,  St.  John  a.  Beers,  24  How.  Prn  377. 
AMENDMENT,  1,  2,  4,  5  ;  PLEADING. 

CONFESSION  OF  JUDGMENT. 

1.  Confession  of  judgment  without  action,  under  sections  382  and  383  of  the 
Code,  is  analogous  to  the  confession  by  bond  and  warrant  of  attorney 
under  the  former  system  of  practice ;  the  proceeding  under  section  385 
is  analogous  to  the  former  mode  of  judgment  upon  coynovit.     Supreme 
Ct^  1862,  Ross  a.  Bridge,  Ante,  150. 

2.  A  statement  is  sufficient  to  authorize  the  entry  of  judgment  by  con- 
fession, under  section  383  of  the  Code,  which  sets  forth  that  "  the  plain- 
tiff has  this  day  indorsed  my  notes,  payable  at  bank,  for  $6,000  in  all, 
for  my  accommodation,  and  to  enable  me  to  negotiate  said  notes," 
without  any  further  description  of  the  notes.     It  fully  meets  the  re- 
quirement of  showing  that  it  is  for  no  debt,  but  for  a  contingent 
liability.     It  further  shows  that  such  contingent  liability  arises,  not 
out  of  any  contract  as  surety  (in  the  common  use  of  the  word),  bnt 
that,  in  fact,  the  plaintiff  had  that  day  become  the  accommodation 
indorser  of  the  defendant,  and  that  that  fact  constituted  the  liability 
against  which  the  judgment  was  intended  to  protect  the  plaintiff,  and 
that  such  indorsements  were  upon  notes  to  the  full  amount  for  which 
the  judgment  was  confessed.     Ct.  of  Appeals,  1862,  Hopkins  a.  Nelson, 
24  N.  Y.,  518. 

3.  A  statement  which,  after  declaring  that  the  plaintiff  had  sold  and 
delivered  to  the  debtor  large  quantities  of  meat  in   1854  and  1855, 
averred  that  there  was  justly  due  him,  upon  such  sak-s,  a  balance  of 
$2,114,  with  interest  from  January  18,   1855,  is  sufficient.     Ct.  of 
Appeals,  1862,  Newsbaum  a.  Keim,  24  N.  Y.,  325. 

4.  A  judgment,  entered  on  confession,  where  the  statement  is  imperfect, 
under  the  provisions  of  the  Code,  is  not  absolutely  void,  but  it  is  good 
as  between  the  parties  thereto.    As  to  third  persons,  whose  rights  have 
attached  by  a  judgment,  or  by  purchase  of,  or  lien  on,  property  affected 
by  the  confessed  and  defective  judgment,  the  latter  judgment  is  not 
amendable,  but,  as  to  them,  is  voidable,  and,  on  their  moving  to  avoid 
it,  is  adjudged  to  be  void,  so  far  as  they  and  their  rights  are  concerned. 
Ct.  of  Appeals,  1862,  Hopkins  a.  Nelson,  24  N.  I",  518. 
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5.  To  enable  a  party  to  question,  and  put  in  controversy,  the  bona  fides 
of  a  jugdment  by  confession,  it  must  appear  that  he  is  a  judgment- 
creditor  of  the  party  confessing  the  judgment.  Supreme  Ct.,  1862, 
Bentley  a.  Goodwin,  Ante,  82. 

CONFLICT  OF  LAWS. 
ACTION,  5. 

CONTEMPT. 

1.  If,  after  the  commencement  of  supplementary  proceedings  against  a 
judgment-debtor  and  his  examination  before  a  referee,  but  before  a 
receiver  has   been   appointed,  the  debtor,  while   an  injunction-order 
restraining  him  from  transferring  or  interfering  with  his  property  is  in 
force,  creates  a  lien  upon  his  real  estate  situate  in  another  State,  by 
confessing  a  judgment  to  another  for  a  fictitious  debt,  this  is  a  con- 
tempt, for  which  he  may  be  punished  by  a  fine  to  the  amount  of  such 
judgment.     Supreme  Ct.,  1862,  Fenner  a.  Sanborn,  37  Barb.,  610. 

2.  To  attempt,  by  suit  or  otherwise,  to  deprive  an  officer  of  the  court  of 
property  in  his  possession  by  virtue  of  his  office, — e.  g.,  in  the  case  of  a 
receiver, — is  a  wilful  contempt,  and  would  be  the  subject  of  punishment 
by  attachment.     N.  Y.  Com.  PL,  1860,  Riggs  a.  Whitney,  Ante,  388. 

3.  Where  the  refusal  of  a  witness  to   answer  a  proper  question  before  a 
grand  jury,  was  reported   by  the  grand  jury  to  the  court  in  the  pres- 
ence of  the  witness,  who  did  not  deny  but  justified  the  same,  and  re- 
iterated the  refusal.     Held,  that  the  contempt  was  one  "in  the  imme- 
diate view  and  presence  of  the  court,"  and  no  affidavit  or  further 
evidence  was  requisite  to  a  commitment.     Ct.  of  Appeals,  1861,  People 
a.  Hackley,  24  N.  Y.,  74. 

4.  When  a  copy  of  a  decree  or  judgment,  for  the  payment  of  money,  is 
served  on  the  defendant,  without  any  demand  for  payment  being  made, 
he  cannot  be  convicted  as  for  a  contempt  in  not  paying  over  the  money. 
Under  section  4  of  3  Rev.  Stat.,  5  ed.,  850,  and  section  285  of  the 
Code,  there  must  have  been  a  refusal  to  comply  with  the  order,  to  justify 
a  conviction  as  for  a  contempt  [9  Paige,  609] ;  and  it  cannot  be  said 
that  there  has  been  a  refusal  when  performance  has  not  been  requested. 
N.  Y.  Superior  Ct.,  Sp.  T.,  1863,  Gray  a.  Cook,  24  How.  Pr.,  432. 

5.  In  proceedings  to  punish  for  a  contempt,  by  way  of  enforcing  a  civil 
remedy,  the  statute  must  be  strictly  pursued.     The  statute  requires 
the  court  to  issue  an  order  to  show  cause  why  the  party  should  not  be 
punished  for  the  alleged  misconduct,  specifying  the  nature  of  the  ap- 
plication, or  to  issue  an  attachment  to  arrest  the  party ;  and  an  order 
to  show  cause  "  why  an  attachment  should  not  be  issued  against  him 
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and  he  be  punished,"  is  insufficient  to  authorize  a  commitment  on  his 
failure  to  appear.     Supreme  Ct.,  1861,  Pitt  a.  Davison,  37  Barb.,  97. 

6.  Personal  service  of  the  order  to  show  cause,  or  personal  appearance  of 
the  offender  in  court,  is  indispensable.     The  court  cannot  proofed  by 
directing  service  on  the  attorney.     [Disapproving  9  Paige,  374.]    The 
proceeding  relative  to  the  contempt  is  a  new  proceeding,  requiring 
new  authority ;  if,  indeed,  the  personal  appearance  of  the  party  can 
be  at  all  dispensed  with.     The  proper  course   to  pursue,  if  the  party 
cannot  be  served  with  an  order  to  show  cause,  is  to  apply  for  an  at- 
tachment against  the  party  for  the   purpose  of  compelling  his  attend- 
ance before  the  court,  which  like  an  order  to  show  cause,  is  a  prelimi- 
nary  process;    if   the   sheriff   cannot    find    him,    alias   and   pluries 
attachments  may  be  issued  against  him ;  and  if  these  are  not  available 
the  court  has  done  all  it  can  do,  and  justice  fails.     Ib. 

7.  That  interrogatories  must  be  filed  in  all  cases  where  not  dispensed 
with  by  the  statute,  even  though  the  defendant  does  not  appear.     76. 

8.  That  the  defendant  cannot  be  condemned  unless  he  actually  appears  in 
court.     [1  Hill,  158.]     Ib. 

CORPORATION. 

1.  Persons  who  make  contracts  with  a  corporation  de  facto,  cannot  deny 
its  legal  existence.     Ct.  of  Appeals,  1860,  White  a.  Ross,  Ante,  66. 

2.  Any  errors  or  informalities  in  the  mode  of  the  formation  of  a  corpo- 
ration, under  a  general  act  for  the  organization   of  corporations,  are 
cured  by  a  special   act  recognizing  the  existence  of  the  corporation, 
and  changing  its  name.     Ib. 

COMPLAINT,  18,  19. 

COSTS. 

1.  The  term  "title"  in  Code,  §  304,  subd.  1,  means  right  of  possession, 
not  possession  in  fact,  nor  mere  right  of  property ;  and  where  actual 
possession  is  enough  to  maintain  the  action,  evidence  in  regard  to  that 
does  not  draw  the  title  in  question.    N.  T.  Superior  Ct.,  Chambers, 
1863,  Muller  a.  Bayard,  Ante,  449. 

2.  Thus,  where  in  an  action  for  entering  plaintiff's  premises  and  carrying 
off  property,  the  answer  averred  that  the  entry  was  with  the  consent, 
knowledge,  and  approval  of  the  plaintiff,  and  that  the  plaintiff  held 
the  premises  under  a  lease   which  he  had  taken  in  his  own  name, 
but  for  the  benefit  of  the  defendant,  who  paid  the  rent; — Held,  that 
the  title  to  real  property  did    not  come  in  question.     A  plea  of  a 
license  to  enter  upon  real  property  does  not  bring  the  title  to  land  in 
question.     Ib. 
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3.  Actions  for  the  strict  foreclosure  of  mortgages  are  not  among  those 
mentioned  in  section  304  of  the  Code,  in   which  costs  are  allowed  of 
course,  but  their  allowance  or  refusal  in  such  actions  is  in  the  discre- 
tion of  the  court.     [Code,  §  306.]     Supreme   Ct.,  1863,  O'Hara  a. 
Brophy,  24  How.  Pr.,  379. 

4.  Under  section  304  of  the  Code, — which  declares  that  costs  shall  be 
allowed  of  course  to  the  plaintiff  where,  in  an  action  for  the  recovery 
of  money,  he  recovers  $50  or  more, — the  answer  to  the  question, 
how  much  have  plaintiffs  recovered   in  the  action,  is   furnished  by 
the  record — the  judgment-roll.     So  that  where  a  part  of  the  recovery 
is  upon  an  offer  to  allow  judgment  as  to  a  part  of  the  claim,  and  upon 
a  litigation  as  to  the  residue  the  plaintiff  recovers  a  verdict  for  less 
than  $50,  he  is  nevertheless  entitled  to  costs  if  the  verdict  and  offer 
together  make  a  recovery  of  $50  or  more.     Supreme  Ct.,  Sp.  T., 

1862,  Hoe  a.  Sanborn,  24  How.  Pr.,  26. 

5.  Section  307  of  the  Code  of  Pro., — which  fixes  the  amount  of  costs  to  be 
allowed  for  various  steps  in  the  cause, — amended  by  adding  to  subdivision 
three  the  following:     "And  for  attending  the  examination  of  a  party 
before  trial,  ten  dollars;   for  making  and  serving  a  case,  twenty  dollars; 
and  for  making  and  serving  amendments  thereto,  ten  dollars."     Laws  of 

1863,  657,  ch.  392. 

6.  Upon  an  application  for  judgment  on  account  of  the  frivolousness  of 
the  pleading  under  section  247  of  the  Code,  the  weight  of  authority  is 
against  allowing  a  trial-fee  of  $15.     Costs  of  a  motion,  $10  only,  can 
be  allowed.     Supreme  Ct.,  1862,  Bell  a.  Noah,  24  How.  Pr.,  478. 

7.  When  on  reference  of  a  claim  against  executors  or  administrators 
under  2  Rev.  Stat.,  88,  §  36,  the  report  of  referees  is  adverse  to  the 
claimant  and  in  favor  of  the  executors  or  administrators,  the  latter  are 
entitled  to  costs  against  the  former,  as  in  an  ordinary  action  under  the 
Code.      [Reviewing  many  cases.]      Supreme   Ct^  1862,   Radley  a. 
Fisher,  24  How.  Pr.,  404. 

8.  That  in  such  cases  it  is  irregular  to  enter  judgment  upon  the  report, 
without  an  application  to  the  court.     Ib. 

9.  The  Supreme  Court  has  no  power  to  grant  an  allowance  in  addition 
to  costs,  on  the  trial  of  a  feigned  issue,  made  up  to  try  questions  arising 
on  appeal  from  a  Surrogate's  Court.     Costs  in  cases  of  this  kind  are 
not  affected  by  the  Code,  but  are  governed  by  a  special  statutory  pro- 
vision.    Supreme  Ct.,  1861,  Burrett  a.  Silliman,  24  How.  Pr.,  337. 

10.  Facts  on  which  a  cause  is  within  the  meaning  of  section  309  of  the 
Code,  as  being  both  difficult  and  extraordinary.     Fox  a.  Fox,  24  How. 
Pr.,  385. 

11.  The  provision  of  the  Code,  that  a  defendant  upon  whom  the  notice 
prescribed  by  section  131  is  served,  shall  pay  costs  if  he  unreasonably 
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defend  the  action,  does  not  deprive  the  court  of  the  power,  in  equity 
cases,  to  award  costs  for  unreasonably  defending  against  defendants 
upon  whom  a  copy  of  the  complaint,  but  no  such  notice,  ha*  been 
served.  Supreme  Ct.,  1863,  O'Hara  a.  Brophy,  24  How.  Pr^  379. 

12.  Under  an  order  setting  aside  the  verdict  of  a  jury  and  granting  a 
new  trial  on  payment  of  the  costs  of  the  former  trial,  the  item  of  ten 
dollars,  for  proceeding  subsequent  to  notice  and  before  trial,  is  ad- 
dressed to  the  favor  of  the  court.     [6  How.  Pr.,  265,  311,  note,  465; 
18  Ib.,  287.]     Though  this  item  is  not  allowed  on  postponing  a  cause 
at  circuit  [6  How.  Pr.,  408,  418],  or  where  the  cause  is  necessarily 
noticed  for  trial  more  than  once.     [6  How.  Pr.,  404.]     Supreme  Ct., 
Keil  a.  Rice,  24  How.  Pr,  228. 

13.  Stenographers'  fees  provided  for.     Laws  of  1863,  659.^ 

14.  Where  a  cause  is  put  off  for  the  circuit  at  the  request  of  a  party,  he 
is  not  entitled,  on  prevailing  in  the  suit,  to  a  term-fee  for  that  circuit 
Supreme  Ct.,  1862,  Hanna  a.  Dexter,  Ante,  135. 

15.  A  judge  has  no  power  to  adjust  costs  in  the  first  instance,  except  for 
interlocutory  purposes.     Ib. 

16.  To  authorize  a  charge  for  the  attendance  of  the  party  himself  as  a 
witness,  it  should  appear  that  he  attended  solely  as  a  witness.     Ib. 

17.  Where  defendants  sever  their  defences  and  appear  by  different  at- 
torneys, collusively  intending  to  increase  the  costs,  the  court  will  allow 
but  one  bill  on  judgment  for  defendants.     Supreme  Ct.,  1862,  Slater 
Bank  a.  Sturdy,  Ante,  75. 

18.  The  fact  that  the   attorneys  appearing  for  defendants   answering 
separately  occupy  the  same  office,  affords  strong  grounds  for  presuming 
that  the  separation  is  for  the  purpose  of  increasing  the  costs.     Ib. 

19.  The  assignee  of  a  demand  in  suit  is  liable,  under  Code,  §  321,  for 
costs  in  case  of  failure  in  the  action,  without  regard  to  the  fact  that 
such  assignment  was  by  way -of  mortgage  or  security,  or  upon  trust. 
N.  Y.  Com.  Pl^  1862,  Carnahan  a.  Pond,  Ante,  194. 

20.  Section  3 1 7  of  the  Code — which  exempts  trustees  of  express  trust*  from 
personal   liability  for  costs — is  only  applicable  to  actions  where  the 
plaintiff  shows  by  his  complaint  that  he  seeks  to  recover  in  a  repre- 
sentative capacity.     Ib. 

21.  It  seems,  that  to  exempt  the  trustee  of  an  express  trust  from  personal 
liability  for  costs,  it  should  appear  that  the  prosecution  was  necessarily 
in  a  representative  capacity.     Ib. 

22.  A  third  person  cannot  be  charged  with  costs,  on  the  ground  that  he 
is,  in  part,  owner  of  the  demand  sued  upon,  without  notice  to  him.    Ib. 

23.  Under  the  provision  of  the  act  to  faciliate  closing  mutual  insurance 
companies  (Laws  of  1862,  743,  §  6),— that  "this  act  shall  not  affect 
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the  costs  already  made  in  actions  pending ;  and  the  costs  now  incurred 
in  actions  pending,  <fec.,  are  not  to  exceed  $20, — the  latter  clause  op- 
erates in  all  cases  that  were  pending,  and  had  not  gone  to  judgment, 
when  the  act  took  effect.  Supreme  Ct.,  Sp.  T.,  1862,  Bangs  a.  Barts, 
24  How.  Pr.,  487. 

24.  On  reversing  a  judgment  as  contrary  to  evidence  and  to  the  charge, 
and  granting  a  new  trial,  the  costs  of  the  former  trial  and  of  the  sub- 
sequent proceedings,  including  the  costs  of  the  appeal,  must  be  or- 
dered to  be  costs  in  the  cause  and  to  abide  the  event.     [9  Wend.  60.] 
N.   Y.  Superior  Ct.,  1860,  Bobbins  a.  Hudson  River  R.  R.  Co.,  7 
Bosw,,  1 ;  S.  P.,  Jacobsohn  a.  Belmont,  /&.,  14. 

25.  The  Code  makes  no  provision  for  taxing,  as  costs  in  the  Court  of 
Appeals,  any  other  sums  than  $25  before  argument,  $50  for  argument, 
and  $10  term-fees.     An  appeal  to  the  Court  of  Appeals  is  not  prop- 
erly or  necessarily  on  the  calendar  till  the  return  is  filed.     Until  that 
is  done,  the  court  would  not  hear  the  case,  and  it  would  not  be  reach- 
ed on  the  calendar  till  after  the  return  is  filed,  because  by  Rule  8  the 
date  of  filing  of  the  return  is  the  date  of  the  issue.     Unless  a  cause  is 
in  a  situation  to  be  heard  when  reached,  it  is  neither  necessarily  nor 
properly  on  the  calendar.     Under  the  rule  a  cause  cannot  be  placed 
on  the  calendar  until  the  return  is  filed.     For  all  the  terms  at  which 
a  cause  is  noticed  prior  to  the  filing  of  the  return,  no  term-fees  can  be 
allowed.      Supreme  Ct^  1862,  Reformed  Protestant  Church  a.  Brown, 
24  How.  Pr.,  89. 

26.  Counsel-fees  incurred  in  the  cause  generally,  not  recoverable  on  an 
injunction  bond.     Strong  a.  Deforest,  Ante,  427. 

Held,  otherwise  under  a  peculiar  bond.     Corcoran  a.  Judson,  24 
N.  Y.,  106. 

27.  The  court  will  not  stay  plaintiff's  proceedings  until  the  costs  of  a  for- 
mer unsuccessful  suit,  brought  in  another  State  or  country,  for  the 
same  cause  of  action,  shall  have  been  paid.     Julio  a.  Ingalls,  Ante, 
429. 

COUNTER-CLAIM. 

A  counter-claim,  to  be  available  to  a  party,  must  afford  to  him  protec- 
tion in  some  way  against  the  plaintiff's  demand  for  judgment,  either  in 
whole  or  in  part.  It  must,  therefore,  consist  in  a  set-off,  or  claim  by 
way  of  recoupment,  or  be  in  some  way  connected  with  the  subject  of 
the  action  stated  in  the  complaint.  It  must  present  an  answer  to  the 
plaintiff's  demand  for  relief,  must  show  that  he  is  not  entitled,  accord- 
ing to  law,  or  under  the  application  of  just  principles  of  equity  to 
judgment  in  his  favor,  to  the  extent  claimed  in  the  complaint.  It 
must  therefore  contain  not  only  the  substance  of  what  is  necessary  to 
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sustain  an  action  in  favor  of  the  defendant  against  the  plaintiff,  but  it 
must  also  operate  in  some  way  to  defeat,  in  whole  or  in  part,  the 
plaintiff's  right  of  recovery  in  the  action.  Supreme  Ct^  1863,  Mai- 
toon  a.  Baker,  24  How.  Pr.,  329. 

COUNTY  COURTS. 

The  jurisdiction  of  the  County  Courts  for  the  custody  of  habitual  drunk- 
ards (Code,  §  30,  subd.  8)  is  general,  and  not  limited  to  those  having 
estates  of  less  than  $250.  Ct.  of  Appeals,  1862,  Davis  a.  Spencer, 
24  N.  Y~,  386. 

COURT. 

Whether  the  court  have  power  to  punish  a  contempt  of  the  order  of  a 
judge,  made  out  of  court. —  Query?  Supreme  Ct.,  1862,  Ilolstein  a. 
Rice,  Ante,  307. 

CHANCERY  ;  CITY  COURT  OF  BROOKLYN  ;  COUNTY  COURTS  ;  COURT  OF 
APPEALS  ;  COURTS  OF  SESSIONS  ;  DISTRICT  COURTS  ;  JUSTICES'  COURTS  ; 
MARINE  COURT  ;  SUPREME  COURT  ;  SURROGATES'  COURTS. 

COURT  OF  APPEALS.- 

1.  The  provision  of  section  18  of  the  Code  of  Procedure, — declaring  the  order 
of  prefereno-e  of  causes  in  the  Court  of  Appeals, — amended  by  adding 
"And  whenever  in  any  action  or  proceeding  in  which  the  people  of  this 
State  or  any  State  officer,  or  any  Board  of  State  officers,  is  or  are  sole 
plaintiff  or  defendant,  an  appeal  has  been  or  shall  be  brought  from  any 
judgment  or  order  for  or  against  him  or  them,  in  any  court,  such  appeal 
shall  have  a  preference  in  the  Supreme  Court  and  in  the  Court  of  Appeals, 
and  mav  he  moved  by  either  party  out  of  the  order  on  the  calendar." 
Laws  0/1863,  657,  ch.  392. 

2.  Custody  of  moneys  under  the  control  of  the  clerk  of  the  Conrt  of  Appeals, 
regulated.     Laws  0/1863,  341,  ch.  200. 

COURTS  OF  SESSIONS. 

The  Courts  of  Sessions  in  the  counties  other  than  that  of  New  York,  are 
new  courts  organized  under  the  Constitution  of  1846  ;  while  the  Court 
of  General  Sessions  of  the  Peace  in  the  city  and  county  of  New  York, 
is  the  old  court  of  that  name.  General  statutes  referring  merely  to 
the  Courts  of  Sessions  in  the  several  counties  of  the  State,  should  be 
understood  to  intend  the  former,  and  not  the  courts  specially  provided 
for  cities.  Supreme  Ct.,  1862,  People  a.  N.  Y.  General  Sessions,  Ante, 
69. 

CREDITOR'S  SUIT. 

1.  Upon  a  judgment  against  joint-debtors,  recovered  in  an  action  in 
which  a  part  only  were  served  with  summons,  a  creditor's  action  can 
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be  maintained  to  reach  the  joint  property  of  all,  though  it  could  not 
be  maintained  to  reach  the  separate  property  of  those  not  served. 
Supreme  Ct.,  1862,  Billhofer  a.  Heubach,  Ante,  143. 

2.  Upon  a  judgment  against  joint-debtors,  recovered  in  an  action  in  which 
part  only  were  served  with  summons,  a  creditor's  action  cannot  be 
maintained  to  reach  the  separate  property  of  those  who  were   not 
served.     Supreme  Ct.,  1863,  Field  a.  Chapman,  Ante,  434.     Otherwise, 
under  the  act  of  1863,  q.  v.,  infra,  SUPPLEMENTARY  PROCEEDINGS. 

3.  H.  conveyed  to  C.,  in  good  faith,  all  his  interest  in  the  copartnership 
property  of  H.  &  C. ;  subsequently  C.  transferred  all  the  property  to  a 
third  person.    Held,  that  a  creditor's  action  to  impeach  the  latter  trans- 
fer as  fraudulent,  and  to  reach  the  property,  could  not  be  maintained 
under  a  judgment  against  H.  &  C.,  after  service  of  summons  upon  H. 
only.    Ib. 

4.  To  sustain  a  creditor's  suit,  it  is  not  requisite  that  the  execution  pre- 
liminary should  have  remained  in  the  sheriff's  hands  sixty  days  before 
its  return.     Ib. 

5.  A  creditor's  action  may  be  commenced  before  the  lapse  of  sixty  days 
from  the  issuing  of  execution,  where  the  execution  has  been  returned 
unsatisfied  within  that  time.     Supreme  Ct.,  1862,  Billhofer  a.  Heu- 
bach, Ante,  143. 

DAMAGES. 

The  cases  which  sometimes  make  it  difficult  to  determine  whether  a  par- 
ticular sum  was  designed  as  a  penalty,  or  as  liquidated  damages,  are 
cases  where  such  sum  is  inserted  in  lieu  of  all  other  damages,  and 
where  it  is  doubtful  whether  the  allowance  of  it  would  not  give  to  a 
party  an  extravagant  and  unreasonable  compensation,  or  would  enable 
such  party  under  cover  of  it  to  obtain  illegal  interest  for  the  loan  or 
forbearance  of,  or  where,  for  some  other  reason,  it  is  difficult  to  arrive 
at  the  probable  intentions  of  the  parties.  Supreme  Ct.,  1860,  Manice 
a.  Brady,  Ante,  173. 

DEBTOR  AND  CREDITOR. 

The  right  of  the  creditor  of  a  copartnership  is  subordinate  to  the  power 
of  a  partner  to  make  a  bona-fide  disposition  of  the  property  before  it  is 
subjected  to  the  creditor's  lien.  Supreme  Ct.,  1863,  Field  a.  Chap- 
man. Ante,  434. 

DEFAULT. 

The  lack  of  an  affidavit  of  merits  is  not  a  conclusive  objection  to  an  ap- 
plication by  defendant  to  excuse  his  default.  He  may  supply  the 
defect  on  terms.  Supreme  Ct.,  1862,  Fassett  a.  Tallmadge,  Ante,  205. 
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DEFENCES. 

1.  The  rule  that  a  dilatory  plea,  to  be  good,  must  be  common  to  all  the 
defendants,  and  pleaded  by  all,  is  applicable  to  answers  under  the 
Code.     Supreme  Ct.,  Circuit,  1860,  Hurley  a.  Second  Building  Asso- 
ciation, Ante,  205,  note. 

2.  An  insolvent's  discharge  must  be  pleaded  as  a  defence  to  the  action, 
if  the  party  has  an  opportunity  of  doing  so ;  and  if  he  neglects  to 
interpose  it,  the  court  will  not  afterwards,  upon  motion,  relieve  him 
against   the  judgment.     JV.   T.   Com.  Pl^    1862,   Price  a.  Peters, 
Ante,  197. 

AFFIDAVIT;  ANSWER;    FORMER  ADJUDICATION. 

DEMAND  BEFORE  SUIT. 

Upon  a  promise  made,  unconditionally,  that  if  A.  fails  to  pay  a  sum 
on  a  day  named  the  promisor  will  pay  it  after  notice  of  the  default, 
a  demand  of  the  principal  need  not  be  made  before  bringing  suit 
against  the  defendant.  [15  Wend.,  508.]  N.  Y.  Superior  Ofc,  1860, 
East  River  Bank  a.  Rogers,  7  Bosw.,  493. 

DEMURRER. 

1.  A  demurrer  lies  to  a  supplemental  proceeding.    N.   Y.  Com.  Pi, 

1862,  Goddard  a.  Benson,  Ante,  191. 

2.  Allegations  sufficient  to  make  out  a  defence  render  the  pleading  good 
on  demurrer,  notwithstanding  other  useless  allegations.     Supreme  Ct~, 

1 863,  Mattoon  a.  Baker,  24  How.  Pr.,  329. 

3.  The  objection  that  allegations  of  special  damage, — e.  p.,  in  an  action 
for  slander, — are  not  sufficiently  specific,  cannot  be  raised  by  demurrer, 
but  only  by  motion  to  make  more  specific.     Supreme  Ct^  Sp.  T. 
(1862  ?),  Hewit  a.  Mason,  24  How.  Pr.,  366. 

4.  A  misjoinder  of  parties  plaintiff  can  be  urged  on  demurrer.     It  has 
been  often  held  that  a  misjoinder  of  parties  defendant  is  not  ground 
of  demurrer  [23  How.  Pr.,  396;  12  Ib.,  134;  17   N.  Y.,  592];  and 
very  general  language  has  been  used  in  some  of  the  cases,  to  the 
effect  that  a  demurrer  to  a  complaint  for  an  excess  of  parties  cannot 
be  allowed.     [23  How.  Pr.,  396;  Ib.,  134;  8  Ib.,  389;  21   Il>.,  372; 
16  Ib.,  195;  5  Duer,  130;  35  Barb.,  68.]     But  when  all  the  parties 
plaintiff  do  not  show  an  interest  in  the  cause  of  action,  this  is  in  one 
sense  a  misjoinder  of  plaintiffs,  but  in  a  more  important  sense  it  is  a 
failure  to  make  a  case  entitling  the  plaintiffs  to  recover  against  the 
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defendant.*     Supreme  Ct.,    Sp.  T.,    1863,   Walrath   a.   Handy,    24 
How.  Pr.,  353. 

5.  Objections  not  stated,  to  be  deemed  waived.      Malone  a.  Stilwell, 
Ante,  421. 

6.  It  must  be  held  on  demurrer,  where  facts  are  stated  in  a  complaint, 
showing  that  the  plaintiff  has  two  contracts  which  are  broken,  so  that 
an  action  might  be  maintained  on  either,  but  are  not  stated  separately, 
as  several  causes  of  action,  that  the  action  is  founded  on  that  contract 
upon  which  it  can  be  sustained  as  to  some  or  all  of  the  defendants, 
and  not  upon  that  contract  where  the  action  must  fail,  unless  new 
parties  are  brought  in.     The  allegations  showing  a  cause  of  action  in 
such   case,  which  cannot  be  sustained  for  want  of  proper  parties  de- 
fendant, must  be  treated  as  irrelevant  or  immaterial,  and  upon  motion 
they  would  be   stricken  out.     Supreme  Ct.,  1862,  Lord  a.  Vreeland, 
Ante,  122. 

7.  A  demurrer  must  reach  the  whole  of  a  cause  of  action.    A  paragraph 
cannot  be  expunged  on  demurrer,  unless  it  amounts  to  a  separate 
cause  of  action,  and  is  so  stated.     Ib. 

8.  It  may  be  deemed  doubtful  whether  the  provision  of  2  Rev.  Stat., 
191,  §   154, — which   authorizes   the  court,  upon   bills  of  foreclosure, 
where  the  debt  is  secured  by  the  obligation  of  another  person  than  the 
mortgagor,  to  join  him  as  a  party  and  give  judgment  against  him, — 
has  been  repealed  by  the  Code ;  and  hence  a  demurrer  based  on  the 
supposition  that  it  has  been  repealed,  is  not  frivolous.     Chauncey  a. 
Lawrence,  Ante,  106.     See  JOINDER  OF  ACTIONS,  infra. 

DEPOSITION. 

1.  A  party  may  be  examined  by  commission.     [17   How.  Pr.,  42*7.] 
S.upreme  Ct.,  1861,  McCarthy  a.  Edwards,  24  How.  Pr.,  236. 

2.  The  examination  of  a  party  at  the  instance  of  the  adverse  party,  under 
section  391  of  the  Code,  before  trial,  though  it  is  absolute,  is  conducted 
in  all  respects  in  the  same  manner  as  that  of  a  witness  examined  con- 
ditionally under  art.  2,  tit.  3,  ch.  7  of  pt.  3  of  the  Revised  Statutes. 
N.  Y.  Superior  Ct^  18«2,  People  a.  Dyckman,  24  How.  Pr.,  222. 

3.  There  is  no  authority,  either  under  the  Revised  Statutes,  or  section 
399  of  the  Code,  as  amended  in  1860  and   1862,  for  the  issue  of  a 
commission  in  supplementary  proceedings.     Morrell  a.  Hey,  Ante,  430. 

4.  The  usual  general  interrogatory,  requiring  the  witness   to  state  any 

*  It  does  not  appear  from  the  report  of  this  case,  whether  the  demurrer  was 
on  the  ground  of  a  defect  of  parties  solely,  or  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
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other  matter,  within  his  knowledge,  beneficial  to  the  defendant,  and 
embraced  within  the  issues -in  the  action,  is  not,  nor  are  anj  pertinent 
answers  to  it  immaterial.  Supreme  Ct.,  1861,  McCarty  a.  Edwards, 
24  How.  Pr^  236. 

5.  The  provision  of  the  Revised  Statutes — that  if  a  witness  attending  be- 
fore any  judge,  pursuant   to  a  summons,  shall,   without  reasonable 
cause,  refuse  to  answer  any  legal  and  pertinent  question,  **  the  officer 
issuing  such  summons  shall,  by  warrant,  commit  such  witness  to  the 
common  jail   of  the  county,"  there  to  remain  until  he  submits  to  an- 
swer, or  until  he  be  discharged  according  to  law — makes  it  the  duty 
of  the  judge,  where  the  witness  refuses  to  answer  a  legal  and  pertinent 
question,  to  issue  his  warrant  for  commitment  of  the   witness.     An 
order  merely  adjudging  the  witness  to  be  in  contempt,  is  improper  and 
unauthorized  by  law.     N.  Y.  Superior  Ct.,  1862,  People  a.  Dyckman, 
24  How.  Pr.,  222. 

6.  A  deposition  taken  abroad,  under  a  commission  issued  without  a  seal, 
is  a  nullity,  and  not  admissible.     A  seal  is  not,  under  the  act  of  1847, 
necessary  upon  process  in  general,  but  process  issued  by  the  special 
order  of  the  court  is  excepted  (Laws  of  1847,  336,  §  57),  and  a  com- 
mission is  within  this  exception.     Court  of  Appeals,   1862,  Ford  a. 
Williams,  24  N.  Y^  359. 

DISCHARGE. 
DEFENCES,  2. 

DISCONTINUANCE. 

On  motion  to  set  aside  a  discontinuance,  entered  by  consent  eighteen 
years  before,  after  a  plea  of  discharge  in  bankruptcy  ; — Held,  that  the 
motion  must  be  denied.  1.  In  analogy  to  the  Statute  of  Limitations, 
on  account  of  the  great  lapse  of  time.  2.  For  want  of  due  diligence 
in  ascertaining  the  facts  on  which  plaintiffs  could  rely  to  defeat  the 
discharge.  3.  Because  nearly  all  the  material  witnesses  for  the  defend- 
ant were  dead  since  the  discontinuance.  Supreme  Ct.,  Chambers, 
1862,  State  of  Indiana  a.  Worara,  Ante,  264. 


,  The  right  to  the  inspection  of  books  and  papers,  with  a  view  to  the  dis- 
covery of  evidence,  is  distinctly  recognized  by  statute ;  and  an  order 
allowing  it  is  not  to  be  refused,  because  the  Code  allows  the  produc- 
tion of  them  as  evidence  upon  the  trial,  or  on  the  examination  of  a 
party  as  a  witness  before  trial.  N.  Y.  Com.  Pl^  1862,  Lcfferts  a. 
Brampton,  24  How.  Pr-,  257 ;  disapproving  Brevort  a.  Warner,  8 
76.,  321. 
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2.  An  inspection  of   books    and  papers    will  be    granted,  if  facts   and 
circumstances  are  shown  which  warrant  a  presumption  that  the  book 
or  document  sought  contains  evidence  which  will  prove,  or  tend  to 
prove,  some  fact  which  the  party  applying  has  to  establish.     [Rule  15  ; 
13  How.  Pr.,  341,  425  ;  1  Duer,  652  ;  3RD.  Smith,  539.]     The  ap- 
plicant is  not  required  to  prove  positively  that  the  documentary  evidence 
exists,  as  the  right  given  is  one  of  discovery  ;  but  he  must  show  suf- 
ficient to  satisfy  the  court  that  there  is  good  reason  to  suppose  that 
the  opposite  party  has  documentary  evidence  in  his  possession,  mate- 
rial to  the  matter  in  issue,  and  the  presumption  that  he  has  becomes  a 
very  strong  one  if,  with  the  means  of  knowledge  in  his  power,  he  does 
not  deny  the  fact.     But  applications  which  contemplate  a  general  in- 
vestigation of  the  books  of  a  party  in  business,  are  looke'd  upon  with 
great  disfavor,  and  almost  uniformly  denied  ;  for  the  case  must  be  an 
exceedingly  strong  one,  the  facts  and  circumstances  adduced  in  sup- 
port of  it  of  the  most  conclusive  kind,  to  justify  a  court's  compelling 
a  man  who  is  in  business  to  expose  all  his  books  and  papers,  for  the 
discovery  of  evidence  supposed  to  be  contained  in  them.     N.  Y.  Com. 
PL,  1862,  Lefferts  a.  Brampton,  24  How.  Pr.,  257. 

3.  If  there  is  reason  to  believe  upon  the  case,  as  laid  before  the  court, 
that  the  evidence  in  reality  exists,  and  is  material  to  the  matter  in  con- 
troversy, if  the  other  party  admits  the  possession  of  the  book  or  docu- 
ment alleged  to  contain  it,  if  he  also  impliedly  admits  the  probability 
of  its  existence,  by  not  denying  it,  and  no  great  practical  inconvenience 
will  follow  from  allowing  the  other  party  to  inspect  it,  the  privilege 
ought  to  be  granted.     Ib. 

4.  A  petition  on  an  application   for  an  inspection  of  books  or  papers, 
alleging  only  the  applicant's  belief  that  such  books  contain  entries 
material  to  his  case,  is  insufficient  to  warrant  an  order  for  inspection. 
It  must  state  facts,  showing  a  reasonable  ground  for  such  belief.     Su- 
preme Ct.,  1863,  Husson  a.  Fox,  Ante,  464. 

DISMISSAL  OF  COMPLAINT. 

1.  In  an  action  for  specific  performance  of  a  contract,  where  there  has 
been  mistake  in  the  contract   on  the  part  of  the  defendant,   or,  for 
other  equitable  reasons,  the  court  refuses  to  compel  him  to  perform 
specifically,  although  they  may  allow  the  plaintiff  to  correct  the  mis- 
take and  enter  judgment  accordingly,  yet  if  he  refuses  to  do  so,  the 
action  must  be  dismissed,  without  prejudice  to  an  action  for  damages 
for  non-performance  of  the  agreement.     Supreme   Ct^  Sp.  T.,  1862, 
Lynch  o.  Bischoff,  Ante,  357,  note. 

2.  If,  after  issue  of  fact  has  been  joined,  the  plaintiff  neglects  to  bring  the 


NEW  YORK:  JANUARY— JUNE,  1863.          517 


DIVORCE. 


case  to  trial,  the  defendant  may,  by  Rule  27,  move  for  an  order  dis- 
missing the  complaint ;  although  such  motion  may  be  denied  if  plaintiff 
stipulates  and  pays  costs,  or  excuses  his  neglect  Supreme  Ct^  Sp.  T., 
1860,  Champion  a.  Webster,  Ante,  4. 

3.  Such  motion  ought  not  to  be  granted  where  the  defendant  might 
have  brought  on  the  cause,  but,  instead  of  doing  so,  allowed  many  op- 
portunities of  moving  for  a  dismissal  to  pass  before  making  the  motion. 
Ib. 

4.  In  an  action  of  an  equitable  nature,  where  the  questions  on  which  the 
allowance  of  costs  would  depend  are  undetermined,  a  motion  for  a 
dismissal  of  the  complaint  for  plaintiff's  failure  to  prosecute,  should  be 
denied,  leaving  the  case  to  be  passed  on  at  the  circuit.    Ib. 

5.  The  Code  has  not  altered  the  rule  of  the  former  practice  in  suits  in 
equity,  that  where  the  plaintiff  does  not  use  due  diligence,  a  defendant 
who  has  perfected  his  answer,  may  move  to  dismiss  the  suit.    Supreme 
Ct^  Sp.  T.,  1862,  Salters  «.  Pruyn,  Ante,  224. 

DISTRICT  COURTS. 

1.  All  snmmaryproceedings  to  recover  possession  of  lands,  under  2  Rev.  Stat, 
512,  in  a  district  court  in  the  city  of  New  York,  must  be  had  before  the 
justice  of  the  district  court  of  the  district  in  which  the  premises  are ;  the 
process  must  be  made  returnable  by  [to  ?]  its  clerk,  and  the  affidavit  made 
before  him  or  his  deputy,  and  filed.     Laws  0/1863,  828,  ch.  189. 

2.  The  district  courts  have  jurisdiction  of  actions,  though  both  parties 
reside   without  the   city.    N.  T.   Com.  Pl^  1863,  Evans  a.  Wood, 
Ante,  416. 

DIVORCE. 

1.  Although  the  provision  of  3  Rev.  Stat.,  5  ed.,  227, — that  u  if  any  person 
whose  husband  or  wife  shall  have  absented  himself  or  herself  for  the 
space  of  five  successive  years,  without  being  known  to  such  persou  to 
be  living  during  that  time,  shall  marry  during  the  lifetime  of  such 
absent  husband  or  wife,  the  marriage  shall  be  void  only  from  the  time 
that  its  nullity  shall  be  pronounced  by  a  court  of  competent  authority," 
— should  be  deemed  as  placing  the  first  marriage  only  in  abeyance,  and 
only  temporarily  suspending  the  rights  of  the  first  husband,  unless  by 
his  own  neglect  or  acquiescence  he  should  waive  or  abandon  them,  yet 
he  must  pursue  his  remedy  by  an  action,  to  annul  the  voidable  mar- 
riage ;  and  if  the  parties  thereto  continue  to  cohabit  together,  after  a 
decree  of  nullity  has  been  pronounced,  the  rightful  husband  or  wifo 
may  then  file  a  bill  for  a  divorce  on  the  ground  of  that  adultery.  [6 
Paige,  207.]  This  is  the  obvious  and  the  only  practicable  course.  If  he 
omits  or  neglects  to  resort  to  it,  the  second  marriage  continues  in  force, 
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and  after  his  death  cannot  be  disputed  or  invalidated  by  his  represent- 
atives or  any  other  person.  Supreme  Ct.,  1862,  Griffin  a.  Banks,  24 
How.  Pr.t  213. 

2.  Facts  on  which  the  court,  on  refusing  to  grant  a  limited  divorce  for 
cruel  treatment,  because  of  condonation,  made  an  order  for  the  main- 
tenance of  the  wife  out  of  the  husband's  property,  under  the  provisions  of 

the  statute  of  divorces.     Supreme  Ct.,  Sp.  T.,  1862,  P a.  P , 

24  How.  Pr.,  197. 

ALIMONY. 

DOMICIL. 

Enlistment  in  the  volunteer  army  of  the  United  States,  and  absence  from 
the  State  in  such  service,  do  not  render  a  debtor  a  non-resident  within 
the  meaning  of  section  229  of  the  Code.  Supreme  Ct.,  Sp.  T.,  1862, 
Tibbitts  a.  Townsend,  Ante,  221. 

EJECTMENT. 

Ejectment  lies  by  the  owner  of  the  fee  in  land,  subject  to  a  public  easement, 
against  a  party  appropriating  it  to  private  occupation.  The  laying 
down  in  a  street  by  a  railroad  corporation  of  its  track  and  rails,  is  such 
an  exclusive  occupation  as  to  give  an  action  to  the  owner  of  the  fee, 
although  the  track  has  not  been  used,  nor  connected  with  other  por- 
tions of  the  railroad  which  were  in  use.  Ct.  of  Appeals,  1861,  Car- 
penter a.  Oswego  &  Syracuse  R.  R.  Co.,  24  JV.  Y.,  655. 

ELECTION   OF  REMEDIES. 
PLEADING. 

ERROR. 

1.  On  a  writ  of  error  to  review  a  criminal  conviction,  where  the  evidence 
is  not  returned,  the  court  will  presume  that  the  evidence  verified  the 
indictment,  but  not    that  it  verified  facts  or  circumstances  entering 
into  the  definition  of  the  crime  not  alleged  in  the  indictment.     Su- 
preme Ct.,  1862,  Vincent  a.  People,  Ante,  234. 

2.  Where  a  wrong  judgment  given  against  a  prisoner  is  reversed  on 
error,  the  court  of  reversal  can  neither  give  a  new  judgment  against 
the  prisoner  nor  send  the  case  back  to  the  court  below  for  the  proper 
judgment.     Supreme  Ct.,  1862,  Fellinger  a.  People,  Ante,  128. 

3.  On  error  in  a  criminal  case,  whether  there  is  a  bill  of  exceptions  or 
not,  where  the  judgment,  if  reversed,  must  be  reversed  on  the  record 
alone,  and  upon  the  ground  alone  that  a  wrong  judgment  was  given 
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upon  a  lawful  and  regular  verdict,  the  court  should  not  order  a  new 
trial  if  the  prisoner  could  plead  his  former  regular  trial  and  conviction 
in  bar  of  another  trial.  The  circumstance  that  the  counsel  of  the  pris- 
oner, on  moving  in  arrest  of  judgment,  also  asked  for  a  new  trial,  is  of 
no  consequence.  The  provision  that  "  No  person  shall  be  subject  to 
be  twice  put  in  jeopardy  for  the  same  offence,"  may  be  considered  as 
addressed  to  courts ;  and  if  the  prisoner  is  within  its  protection  he 
ought  to  be  discharged,  though  his  counsel  did  personally  a.»k  for  a 
new  trial.  Ct.  of  Appeals,  1862,  Shepherd  a.  People,  24  How.  Pr., 
388. 

4.  The  provision  of  2  Rev.  Stat.,  741,  §  24, — which  regulates  the  judgment 
on  writs  of  error  in  criminal  cases, — amended  by  adding,  "Provided, 
however,  that  the  appellate  court  shall  have  power  upon  any  writ  of 
error,  when  it  shall  appear  that  the  conviction  has  been  legal  and  regular, 
to  remit  the  record  to  the  court  in  which  Mich  conviction  was  had,  U/ 
pass  such  sentence  thereon  as  the  said  appellate  court  shall  direct." 
Lam  of  1863,  406,  ch.  226. 

ESCAPE. 

1.  The  Code  has  not  aoohshed  the  remedy  by  action  against  the  sheriff 
for  an  escape.     N.  Y.  Com.  P/.,  18G2,  Daguerre  a.  Orser,  Ante,  113. 

2.  Where  the  action  is  against  the  sheriff  for  an  escape,  and  not  against 
him  as  bail,  the  measure  of  damages  is  the  actual  loss  or  injury  sus- 
tained by  the  plaintiff.     Ib. 

EVIDENCE. 

1.  Under  the  act  of  1850  (Laws  of  1850,  143,  ch.  94), — which  pro- 
vided that  "  the  exemplification  of  any  record  of  any  last  will  and 
testament,  proved  before  the  surrogate  of  any  county  in  the  State, 
before  the  first  day  of  January,  1820,  certified  under  the  seal  of  the 
officer  having  such  record,  shall  be  received  in  evidence  with  the  like 
effect  as  if  the  original  will  had  been  produced, — the  exemplification 
of  the  record  of  a  will,  in  order  to  be  evidence,  must  contain  the 
proofs  taken  before  the  surrogate.    A  mere  exemplification  of  the  will, 
recorded  as  having  been  proved,  is  insufficient.     Ct.  of  Appeals,  1861, 
Hills  a.  Crockford,  24  N.  F.,  128. 

2.  The  attestation  of  a  judgment  of  a  State  court,  in  order  to  make  it 
evidence  in  another  State,  under  the  act  of  Congress,  must  be  signed 
by  the  clerk;  the  attestation  of  a  deputy  clerk  is  insufficient.     Such 
a  defect  is  not  cured  by  the  certificate  of  the  presiding  magistrate  of 
the  State  court,  that  the  attestation  is  in  due  form,  and  authorized  by 
the  State  law.     It  is  immaterial  that  the  attestation  conforms  to  the 


520  ABBOTTS'  PRACTICE  DIGEST. 


EXECUTION. 


law  of  the  State  ;  it  must  conform  to  the  act  of  Congress.  In  order 
to  make  the  record  of  a  judgment  evidence,  it  must  be  signed  by  the 
officer  authorized  by  law,  and  must  have  been  filed  in  the  proper  office. 
Where  the  record  itself  fails  to  show  these  essentials  to  its  validity,  it 
seems  that  it  is  inadmissible  to  sustain  process  founded  thereon,  even 
though  attested  in  the  manner  required  by  the  act  of  Congress  to 
authenticate  a  judgment.  Ct.  of  Appeals,  1862,  Morris  a.  Patchin, 
24  JT.  Y.,  394. 

3.  Under  an  indictment  for  bigamy,  strict  proof  of  marriage  is  necessary. 
It  cannot  be  established  by  inference,  nor  by  cohabitation  or  admis- 
sions only.     Supreme  Ct.,  1862,  Hayes  a.  People,  Ante,  163. 

4.  Proof  that  each  of  two  persons  indicted  for  jointly  receiving  stolen 
goods,  received  them  in  the  absence  of  the  other,  is  not  conclusive 
evidence  that  they  were  not  jointly  engaged  in  the  crime.     Supreme 
Ct.,  1861,  Chatterton  a.  People,  Ante,  147. 

5.  It  is  not  competent,  on  the  question  of  the  value  of  a  chattel  bought 
in  mass  with  a  number  of  others,  to  prove  the  value  of  the  others  in 
order  to  determine  the  cost  of  the  first  by  deducting  the  value  of  the 
others  from  such  purchase-price.    Supreme  Ct.,  1862,  Wells  a.  Kelsey, 
Ante,  53. 

6.  Proof  of  an  oral  declaration  by  a  landlord,  that  on  payment  of  rent  to 
a  particular  date  he  would  release  the  tenant  from  further  liability, 
accompanied  by  proof  of  payment  of  such  rent,  is  not  sufficient  evi- 
dence of  the  surrender  of  premises  held  under  a  written  lease.     N.  Y. 
Superior  Ct.,  1862,  Goelet  a.  Ross,  Ante,  251. 

7.  What  is  the  proper  evidence  of  the  appointment  of  a  deputy,  in  an 
action  against  his  principal  for  the  deputy's  acts.     Supreme  Ct.,  1862, 
Curtis  a.  Fay,  37  Barb.,  64. 

8.  That  a  party  by  successfully  objecting  to  the  hearsay  evidence,  is  con- 
cluded  from  opposing  his   adversary's  objection  to  the  admission  of 
similar  evidence  from  the  same  witness.     Supreme  Ct.,  1862,  Fields  a. 
Moul,  Ante,  6. 

AFFIDAVIT  ;  NOTARIES  ;  OATH. 


EXCEPTION. 

A  single  exception  to  a  request  to  charge  several  propositions,  some  of 
which,  only,  are  erroneous,  is  nugatory  [11  N.  Y.,  416;  6  Ib.,  233; 
7  Ib.,  266] ;  so  a  single  objection  to  evidence  which  is  in  part  proper. 
Ct.  of  Appeals,  1861,  Keller  a.  N.  Y.  Central  R.  R.  Co.,  24  How.  Pr., 
172.  Supreme  Ct.,  Sp.  T.,  1861,  McCarty  a.  Edwards,  Ib.,  236. 
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EXECUTION. 

1.  A  judgment  which  requires  nothing  besides  the  payment  of  money — 
c.  <•/.,  an  order  that  defendant  pay  money  into  court  to  be  distributed 
according  to  law — must  be  enforced  by  an  execution,  and  that  is  the 
only  proceeding  that  can  be  resorted  to,  in  the  first  instance,  to  compel 
payment.     Proceedings   cannot   be   had    under   2    Rev.  Slat,  5  ed., 
849,  §  1,  subd.  3,  because  that  in  terms  excludes  all  cases  where  by 
law  execution  can  be  awarded  for  the  collection  of  the  sum  ordered  to 
be  paid.     Jf.  Y.  Superior  Ct.,  Sp.  T.,  1863,  Gray  a.  Cook,  24  How. 
Prn  432. 

2.  The  provision  of  section  287  of  the  Code,  that  an  execution  against  a 
married  woman  shall  direct  the  levy  and  collection  of  the  amount 
against  her  from  her  separate  property,  and  not  otherwise,  is  directory 
merely.     Supreme  Ct.,  Chambers,  1862,  Thompson  a.  Sargent,  Ante, 
452. 

3.  The  provision  of  the  statutes,  to  the  effect  that  the  surrogate  alone 
shall  order  executions  to  be  issued  against  executors  or  administrators 
as  such,  is  inapplicable  to  judgments  in  actions  originally  commenced 
against  the  decedent     Supreme  Ctn  1862,  Thacher  a.  Bancroft,  Ante, 
243. 

4.  It  constitutes  no  answer  to  a  debtor's  claim  that  a  thing  is  exempt 
from  execution,  that  it  is  new,  and  has  never  yet  been  applied  by  him 
to  the  use  for  which   he   claims  that  it  is  necessary,  and  by  virtue 
whereof  exempt     Supreme  Ct-  1862,  Fields  o.  Mouls,  Ante,  6. 

5.  The  court  may  relieve  a  purchaser  at  a  sale  under  execution,  when 
the  purchase  has  been  induced  by  misrepresentation.     Supreme  Ct^ 
1862,  Dwight's  Case,  Ante,  259. 

6.  Thus,  where  D.  purchased  at  a  sale  on  execution  "all  the  right,  title, 
and  interest"  of  T.  in  certain  real  estate,  misled  by  the  representation 
of  the  creditor's  attorney  that  T.  had  good  title,  and  afterwards  dis- 
covered that  T.  had  conveyed  the  property  prior  to  the  docketing  of 
judgment; — Held,  that  D.  was  entitled,  on  motion,  to  have  the  sale 
set  aside,  and  to  be  released  from  his  purchase.     Ib. 

7.  An  execution  against  joint-debtors  has  priority  over  an  attachment 
against  one  of  the  debtors,  though  the  attachment  is  also  for  a  joint 
debt.     Supreme  Ct^  1862,  Abels  a.  Westervelt,  Ante,  230. 

8.  Defects  in  an  execution  which  would  be  amendable  on  motion,  cannot 
be  taken  advantage  of  by  a  creditor  with  a  junior  execution.     Ib. 

9.  Where  an  execution  has  been  duly  issued,  and  duly  returned  by  the 
sheriff  unsatisfied  in  whole  or  in  part,  and  the  plaintiff  has  in  nowise 
interfered,  he  may  proceed  to  institute  proceedings  supplementary  to 
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the  execution,  although  the  execution  was  returned  in  less  than  sixty 
days,  and  without  any  application  by  the  sheriff  to  the  defendant,  and 
there  was  property  which  the  sheriff  might  have  taken  and  sold  for 
the  purpose  of  satisfying  the  judgment.  The  return  of  the  sheriff  is 
conclusive,  where  the  plaintiff  has  not  interfered.  [9  Wend.,  560 ; 
18  How.  Pr.,  33.]  Supreme  Ct.,  1861,  Fenton  a.  Flagg,  24  How.Pr., 
499. 

10.  The  arrest  and  detention  of  a  judgment-debtor,  under  an  execution 
against  his  person  upon  the  judgment,  amounts  to  a  satisfaction  of  the 
judgment  for  the  time  being.    Supreme  Ct.,  1862,  Fassett  a.  Talmadge, 
Ante,  205. 

11.  That  execution  against  the  person  satisfies  the  judgment  during  im- 
prisonment.    Bank  of  Beloit  a.  Beale,  7  Bosw.,  611. 

AMENDMENT,  7  ;  BAIL  ;  CREDITOR'S  SUIT,  4,  5. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Relatives  of  a  decedent  are  entitled  to  administer  upon  his  estate, 
under  the  statute  (2  Rev.  Stat.,  74,  §  27),  although  they  may  not  be 
entitled  to  a  distributive  share  when   the  letters  are  granted.     Ct.  of 
Appeals,  1862,  Lathrop  a.  Smith,  24  N.  Y.,  417. 

Otherwise  by  the  Laws  of  1863,*  607,  §  3  ;  amending  2  Rev.  Stat^ 
74,  §  27. 

2.  On  an  application  to  the  surrogate  for  the  appointment  of  an  admin- 
istrator, it  is  regular  to  appoint  the  applicant,  if  he  has  prior  right,  and 
it  may  be  done  without  citing  any  persons  of  inferior  right.     Supreme 
Ct.,  1862,  Cobb  a.  Beardsley,  37  Barb.,  192. 

3.  Under  the  statutes  of  this  State,  where  there  are  several  executors 
named  in  a  will,  and  objections  are  interposed  before  the  surrogate 
against  issuing  letters  to  one  of  them,  the  issuing  of  letters  must  be  sus- 
pended as  to  all  until  the  objections  have  been  determined.     [Laws  of 
1837,  ch.  460,  §  22.]      Ct.  of  Appeals,  1861,  McGregor  a.  Buel,  24 
N.  Y.,  166. 

4.  As  a  general  rule,  if  a  creditor  swears  positively  to  a  debt  due  to  him 
from  the  decedent,  he  will  be  entitled  to  an  order  for  an  inventory 
and  an  account  of  the  estate.     And  the  surrogate  will  not  proceed  to 
try  the  validity  of  the  debt,  or  to  inquire  as  to  the  amount  thereof 
upon  a  mere   application   for  an  inventory.     [1  Lee's  Ecc.  Rep.,  525.] 
An  allegation  that  the  application  is  vexatious,  and  to  gratify  the 

*  80  it  was  held  under  the  former  act,  in  Public  Administrator  a.  Peters,  1 
Bradf.,  100,  which  was  overruled,  supra. 
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curiosity  of  the  petitioner,  cannot  be  available  when  there  is  a  claim 
made  in  good  faith,  even  though  the  claim  is  disputed.  Supreme  Ct., 
1862,  Forsyth  a.  Burr,  37  Barb^  540. 

5.  Although  an  inventory  filed  by  an  administrator  is,  on  an  accounting, 
prima-facie  evidence  against  him  of  what  the  assets  consist,  an-1  of 
their  value,  still  it  is  not  conclusive.     He  has  a  right  to  *how  that  prop- 
erty not  belonging  to  the  estate  was  inventoried,  and  may  also  show 
that  the  property  belonging  to  the  estate  was  of  less  value  than  the 
amount  at  which  it  was  inventoried.     Supreme  Ct^   1862,  Ilasbrouck 
a.  Hasbrouck,  24  How.  Pr.,  24. 

6.  Thus,  where  an  executor,  having  sold  the  testator's  interest  in  his 
firm  on  a  credit,  under  the  supposition   that  he  could  turn  over  the 
securities  he  took  on  the  sale,  filed  au  inventory  and  an  account,  fixing 
the  value  of  the  interest  of  the  deceased  in  the  firm  ; — Held,  that  this 
should  not  preclude  him,  when  he  was  sought  to  be  personally  charged 
with  that  amount,  from  showing,  if  he  could,  the  actual  value  of  the 
interest  if  it  had  been  sold  for  cash,  or  if  the  partnership  had  been 
wound  up  in  the  usual  course.     Ib. 

7.  A  person  interested  in  the  estate  applied  for  a  citation  to  compel  the 
administrator  and  administratrix  to  account,  which  citation  was  served 
on  the  former  only,  who,  upon  its  return,  applied  for  a  citation  to  all 
parties  interested  to  attend  a  final  accounting,  and  all  attended,  in- 
cluding the  administratrix ;  but  the  administrator,  who  appeared  to 
act  alone  as  such,  accounted  alone,  and  was  treated,  by  the  surrogate, 
as  accountable  for  the  whole  estate. 

Held,  that  this  was  a  final  settlement  of  the  whole  estate  ;  an  entire 
proceeding,  and  not  a  partial  settlement  of  the  accounts  of  only  one 
of  its  representatives.  Supreme  Ct.,  1862,  People  a.  Townsend,  37 
Barb^  520. 

8.  In  such  case,  the  surrogate  having  adjudged  the  administrator  as  ac- 
countable for  losses   which  resulted   from  neglect,  and  not  having 
treated  the  administratrix  as  responsible,  who  had  been  equally  inactive, 
— Held,  tliat  his  decree,  though  it  might  be  erroneous,  could  not  be 
deemed  fraudulent  and  illegal  on  its  face,  so  as  not  to  sustain  an  action 
on  the  administrator's  bond.     Ib. 

9.  A  surrogate  has  the  power  to  open  a  decree  made  by  him  on  the 
final  accounting  of  an  executor  or  administrator,  and  to  require  a 
further  account  in  respect  to  a  sum  received  by  him  with   which  he 
had  charged  himself  at  less  than  the  real  amount.     The  statute  makes 
the  final  accounting  conclusive  in  other  respects,  but  not  in  this.     Ct. 
of  Appeals,  1861,  Sipperly  a.  Baucus,  24  N.  Y^  46. 

10.  Although  the  provision  of  2  Rev.  Stat.,  94,  §  65,  declares  a  final  ac- 
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counting  of  an  executor  or  administrator  conclusive  as  to  certain 
specified  matters,  in  all  tribunals,  it  is  still  conclusive  in  the  Surrogate's 
Court,  as  to  all  other  matters,  so  far  at  least  as  to  the  right  to  compel 
a  further  account.  JV.  Y.  Surr.  Ct.,  1862,  Brick's  Estate,  Ante,  12. 

11.  Such  an  accounting  is  as  conclusive  against  infants  as  it  is  against 
other  parties.     Ecclesiastical  or  Surrogates'  Courts  have  not  power, 
unless  it  is  conferred  by  statute,  to   open  a  decree  affecting  an  infant, 
after  the  infant  attains  majority.     It  is  only  in   case   of  bad  faith  on 
the  part  of  the  guardian  ad  litem  or  executor,  or  fraud  or  surprise 
upon  the  court,  that  the  infant  is  entitled  to  have  such  decree  set 
aside.    Ib. 

12.  In  an  action  against  several  executors,  such  of  them  as  are  first 
served  with  process,  or  first  appear,  are  entitled,  under  2  Rev.  Stat., 
448,  §  5,  to  answer  for  the  estate  ;  and  it  is  irregular  for  their  co-ex- 
ecutor to  put  in  an  answer  thereafter.     Supreme  Ct.,  1862,  Salters  a. 
Pruyn,  Ante,  224. 

13.  Nor  does  collusion  between  the  plaintiff  and  the  executor  who  first 
answers,  give  his  co-executor  the  right  to  answer,  at  least  not  without 
the  leave  of  the  court  on  a  direct  application  for  that  purpose.    Ib. 

14.  The  provision  of  2  Rev.  Stat.,  75,  §  32,  last  clause, — which  forbids  the 
issue  of  letters  of  administration  to  any  married  woman,  but  allows  them 
to  issue  to  her  husband  in  her  right  and  behalf, — amended  so  as  to  forbid 
the  issue  of  such  letters  to  any  married  woman,  unless  with  the  written 
consent  of  her  husband.     But,  with  such  a  written  consent,  she  may  ad- 
minister without  her  husband.     Laws  0/1863,  607,  ch.  362,  §  4. 

15.  Letters  testamentary,  or  of  administration,  may  be  granted  in  this  State, 
on  the  probate  here  of  the  will  of  one  domiciled  abroad,  on  whose  estate 
administration  has  been  granted  in  the  State  or  county  of  such  domicil, 
to  the  foreign  representatives,  or  persons  entitled,  upon  security.     Notice 
to  be  given  first,  and  creditors  in  this  State  to  be  cited.     Laws  of  1863, 
694,  ch.  403. 

16.  The  provisions  of  the  Laws  of  1837,  525,  ch.  460,  §§  6,  7,— which  re- 
quire the  surrogate,  upon  application  for  probate,  to  ascertain  what  parties 
are  minors,  and  appoint  special  guardians  if  they  have  no  general  guar- 
dian within  the  State,  and  directing  the  mode  of  service  of  the  citation, 
— amended  by  directing  the  inquiry  as  to  who  are  minors,  to  be  had  on 
the  return-day,  or  before  proceeding  upon  the  will,  and  by  modifying  the 
mode  of  service  accordingly,  and  by  requiring  service  of  a  citation  to  at- 
tend probate  to  be  made  by  mail,  also,  in  cases  of  publication.     Laws  of 
1863,  606,  ch.  362,  §§  1,  2. 

17.  A  similar  modification  made  of  the  appointing  of  guardians  on  an  ap- 
plication for  authority  to  sell,  &c.,  real  estate  of  the  decedent.     The  sur- 
rogate may  order  a  sale  of  part,  and  mortgage  or  lease  of  another  part; 
and  only  one  order  to  show  cause  necessary.     Laws  of  1863,  606,  ch.  362, 
§6. 

18.  The  provision  of  2  Rev.  Stat.,  106,  §  36, — which  regulates  the  applica- 
tion by  the  surrogate  of  the  proceeds  of  a  sale  of  the  real  estate  of  a  de- 
cedent, under  his  order, — amended  so  as  to  read  as  follows  :  "  The  surrogate 
shall,  in  the  first  place,  pay  out  of  the  said  moneys  the  charges  and  ex- 
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penses  of  the  sale;  he  shall  next  satisfy  any  claim  of  dower  which  the 
widow  of  the  testator  may  have  upon  the  lands  so  sold,  by  the  payment 
of  such  suras,  in  gross,  as  shall  be  deemed,  upon  the  principles  of  law  ap- 
plicable to  annuities,  a  reasonable  satisfaction  for  such  claim,  if  the  widow 
shall  consent  to  accept  such  sum  in  lieu  of  her  dower,  by  an  instrument 
under  seal,  duly  acknowledged  or  proved,  in  the  same  manner  as  deeds 
entitled  to  be  recorded;  and  then  from  the  residue  he  shall  pay  any  sum 
•which  may  have  been  found  due  to  the  executors  or  admini.Htrators  upon 
the  settlements  of  their  accounts,  after  applying  thereon  the  proceeds  of  the 
personal  estate  of  the  testator  or  intestate."  Laws  of  1863,  691,  ch.  400. 

19.  The  provision  of  2  Rev.  Stat.,  94,  §  62, — which  requires  the  publication 
of  citations  to  attend  final  accounting,  where  there  are  creditors  abroad, 
— amended  by  requiring  the  citation  to  them  to  be  served  also  by  mail. 
Laws  0/1863,  607,  ch.  362,  §  6. 

20.  Surrogate  not  to  receive  fees  where  the  inventory  does  not  exceed  $500; 
nor  on  appointing  guardians  to  enable  minors  to  receive  bounty,  arrears 
of  pay,  or  prize-njoney  for  services  of  parent  or  brother  in  United  States 
service.     Laws  0/1863,  608,  ch.  362,  §  7. 

21.  Section  68  of  2  Rev.  Stat.,  93, — which  regulates  the  compensation  of 
executors  and  administrators, — amended  by  fixing  the  limit  between  the 
second  and  third  rate  of  commissions  at  ten  thousand  dollars,  ami  provid- 
ing for  the  case  of  several  executors.     Laws  of  1863,  608,  ch.  362,  §  8. 

JOINDER  OF  ACTIONS,  3 ;  PARTIES,  1,  4,  5  ;  WITNESS,  10. 

FORECLOSURE. 

1.  It  is  the  duty  of  a  referee  in  foreclosure,  appointed  after  failure  to  an- 
swer, for  the  purpose  of  ascertaining  the  amount  due,  to  attach  to  his 
report  an   abstract    of  the    documentary  evidence.       Supreme    Ct^ 
Chambers,  1863,  Security  Fire  Ins.  Co.  a.  Martin,  Ante,  479. 

2.  That  the  title  acquired  under  foreclosure  of  a  mortgage  is  not  affected 
by  the  fact  that  a  sale  of  the  equity  of  redemption,  made  before  the 
foreclosure,  was  void  for  being  made  pending  a  suit  as  to  the  property. 
Ct.  of  Appeals,  1862,  Collumb  a.  Read,  24  N.  Y.,  505. 

3.  An  order  vacating  the  sale,  and  opening  the  judgment  in  a  foreclosure- 
case,  renders  invalid  the  title  of  the  purchaser  and  his  grantees.     Su- 
preme Ct.,  1862,  Freeman  a.  Munns,  Ante,  468. 

4.  Where  there  is  a  surplus  fund  in  court  after  a  foreclosure  against 
executors,  a  creditor  who  has  obtained  a  surrogate's  decree  against  the 
estate  will  be  preferred  to  legatees  who  chum  the  fund.     Supreme  Ct^ 
Chambers,  1862,  Clark's  Case,  Ante,  227. 

FORMER  ADJUDICATION. 

1.  To  render  a  former  adjudication  a  bar,  it  must  appear  that  the  litiga- 
tion was  between  the  same  parties  or  their  privies.  N.  Y.  Com.  Pl^ 
1862,  Goddard  a.  Benson,  Ante,  191. 
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2.  By  privies  are  meant  persons  who  are  represented  by  the  parties,  and 
who  claim  under  them  or  in  privity  with  them,  who  have  mutual  or 
successive  relationship  to  the  same  right  or  thing.     Ib. 

3.  A   plaintiff,  at   whose   solicitation   a  receiver  has   been   appointed, 
cannot  be  allowed  to  prosecute  a  claim  for  which  a  judgment  has 
been  already  obtained  for  his  benefit  and  on  his  behalf  by  the  re- 
ceiver, in  another  court.     If  a  person  transfers  his  right  of  action  to 
another,  or  if  he  authorizes  another  to  sue  for  his  benefit  and  on  his 
behalf,  or  if  he  takes  such  proceedings  in  a  court  of  justice,  by  which 
any  officer  of  the  law  is  authorized  to  sue  for  his  benefit  and  on  his 
behalf,  he  should  be  concluded  by  any  legal  action  prosecuted  in  pur- 
suance of  those  proceedings.     The  receiver  may  be  called  the  privy  of 
the  plaintiff  by  representation.     He  represents  the  interests  of  the 
plaintiff's  estate,  as  far  as  the  claim  involved  is  concerned,  as  much  as 
an  executor  or  administrator  represents  the  interests  of  a  deceased  per- 
son's estate.     Supreme  Ct^  Sp.  T.,  1862,  Tinkham  a.  Borst,  24  How. 
Pr.,  246. 

4.  In  an  action  on  a  judgment,  which  the  plaintiff  recovered  in  a  former 
action,  it  is  no  defence  to  show  that  it  was  recovered  on  allegations  of 
misrepresentations  as  to  the  quality  of  goods,  made  by  the  defendant 
in  a  sale  of  the  goods  by  him  to  the  plaintiffs,  and  that  before  the  judg- 
ment was  recovered  the  defendant  had  sued  the  plaintiff  for  the  price 
of  the  goods  so  sold,  and  recovered  judgment  therefor.     The  judgment 
obtained  by  the  defendants  against  the  plaintiffs,  concluded  the  plain- 
tiffs on  nothing,  except  that  they  owed  the  price  of  goods  bought; 
which  is  perfectly  consistent  with  the  defendant's  being  liable  for  dam- 
ages for  misrepresenting  their  quality. 

So  held,  where  the  judgment  sued  on  was  recovered  in  another 
State.     N.  T.  Superior  Ct.,  1860,  Phillips  a.  Godfrey,  7  JBosw.,  150. 

5.  The  decision  made  in  People  of  Michigan  a.  Phoenix  Bank  (4  J3osw., 
363),  as  to  the  effect  of  a  determination  made  by  the  Board  of  Audi- 
tors of  the  State  of  Michigan,  reaffirmed  in  S.  C.,  7  /&.,  20. 

6.  A  recovery  of  compensation  for  land  taken  for  a  turnpike  company^ 
no  bar  to  a  second  action  for  compensation  when  the  same  land  is 
transferred,  by  authority  of  the  Legislature,  to  the  uses  of  a  railroad 
company.     Ct.  of  Appeals,  1860,  Mahon  a.  N.  Y.  Central  R.  R.  Co., 
24  N.  Y.,  658. 

7.  If  the  judgment  in  a  criminal  case  is  reversed  upon  the  ground  alone 
that  a  wrong  judgment  was  given  upon  a  lawful  and  regular  trial  and 
conviction,  the  defendant  cannot  constitutionally  be  tried  again.     [3 
Den  ,  97  ;  7  Ad.  &  El.,  58  ;  2  Mete.,  419  ;  5  Ib.,  530 ;  5  Barn.  &  Cr., 
395;  4  Park.  Cr.,  187.]     By  the  common-law  definition  of  the  word 
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"  convict,"  or  M  convicted,"  the  plea  of  autrefoia  convict  implied  m6rely 
a  regular  trial  and  verdict  of  guilty,  or  a  confession  upon  a  sufficient 
indictment.  [Reviewing  many  cases.]  Ct.  of  Appeals,  1861,  Shep- 
herd a.  People,  24  How.  Pr.,  388. 

FRAUDULENT  CONVEYANCES. 

1.  The  rule,  that  in  order  to  impeach  a  fraudulent  conveyance  by  a  debtor 
the  creditor  must  be  a  judgment  creditor,  is  satisfied  by  a  recovery, 
valid  against  the  debtor,  and  upright  in  its  consideration  and  intention 
as  to  the  other  parties.     If  the  debtor  cannot  deny  the  relation  in  such 
a  case,  his  fraudulent  grantee  cannot     The  latter  stands  in  no  better 
situation.     Ct.  of  Appeals,  1862,  Nerasbaum  a.  Keim,  24  N.  Y~,  325. 

2.  Thus,  a  judgment  .by  confession  for  a  bona-fide  debt,  though  entered 
upon  an  insufficient  statement,  entitles  the  creditor  to  maintain  a  suit 
to  set  aside  a  fraudulent  conveyance  made  by  the  judgment-debtor.    It 
is  good  as  between  them,  and  as  against  all  except  purchasers  in  good 
faith.     Ib. 

ATTACHMENT. 

GRAND  JURY. 

The  provision  of  2  Rev.  Stat,  534,  §  1,  subd.  5, — which  declares  that 
courts  of  record  have  power  to  punish  by  fine  and  imprisonment  any 
misconduct  by  persons  summoned  as  witnesses,  for  refusing  to  be 
sworn,  or  to  answer  as  such  witnesses ;  and  which,  by  2  Rev.  Stat,  735, 
§  14,  is  declared  to  extend  to  trials,  and  other  proceedings  on  indict- 
ments, so  far  as  they  may  be  in  their  nature  applicable  thereto, — is 
thereby  made  applicable  to  proceedings  before  the  grand  jury.  The 
examination  of  a  witness  before  a  grand  jury  is  a  proceeding  upon  an 
indictment  within  the  meaning  of  the  statute.  All  which  takes  place 
before  the  grand  jury,  as  well  as  the  subsequent  steps,  may  be  said  to 
be  proceedings  upon  the  indictment.  Ct.  of  Appeals,  1861,  People  a. 
Hackley,  24  N.  Y.,  74. 

GUARDIAN  AD  LITEM. 

1.  Section  116  of  the  Code  of  Procedure — which  provides  for  the  mode  of 
appointing  guardians  for  infants  who  are  parties  to  actions  amended  by 
adding  at  the  end:  "And  in  case  nn  infant  defendant  having  an  interest 
in  the  event  of  the  action  shall  reside  in  any  State  with  which  there  shall  not 
be  a  regular  communication  by  mail,  on  such  fact  satisfactorily  appearing 
to  the  court,  the  court  may  appoint  a  guardian  ad  litem  for  such  absent 
infant  party,  for  the  purpose  of  protecting  the  right  of  such  infant  in  said 
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action,  and  on  such  guardian  ad  litem,  process,  pleadings,  and  notices  in, 
the  action  may  be  served  in  the  like  manner  as  upon  a  party  residing  in 
this  State.  Laws  of  1863,  ch.  392. 

2.  The  surrogate  has  power  to  appoint  a  special  guardian,  or  guardian 
ad  litem,  for  a  minor,  though  over  fourteen  years  of  age,  without  the 
consent  of  the  minor.     This  power  is  incident  to  every  court  of  justice, 
whether  of  inferior  or  general  jurisdiction  [Co.  Lit,  89 ;   Blk.  Com., 
427;  2  Kent,  229;  2  Johns.,  192;  12  N.  H.,  515];  and  it  is  recog- 
nized, in  the  case  of  surrogates,  by  2  Rev.  Stat.,  220,  §  1,  subd.  7,  and 
the  act  of  1787.     The  provision  of  2  Rev.  Stat.,  150, — which  requires 
the  ward's  consent, — relates  only  to  the  appointment  of  general  guar- 
dians.   JV.  Y.  Surr.  Ct.,  1862,  Brick's  Estate,  Ante,  12. 

3.  In  the  absence  of  evidence  to  the  contrary,  the  regularity  of  the  ap- 
pointment of  a  guardian  ad  litem  is  to  be  presumed.    [21  Wend.,  184  ; 
10  East,  211  ;    1  Rol.,  83  ;  3  Wils.,  355  ;  17   Wend.,  483  ;  Will,  on 
Ex.,  32.]     Ib. 

GUARDIAN  AND  WARD. 

1.  Section  9  of  chapter  157  of  Laws  of  1860  (repealed  by  the  Laws  of 
1862,  ch.  172),  which  constituted  every  married  woman  joint  guardian 
of  her  children  with   her  husband,  related  to  married  women  only; 
and  they  became,  not  sole  guardians,  but  only  jointly  with  their  hus- 
bands.    To  such  as  had  no  husbands,  the  act  did  not  apply.     Supreme 
Ct.,  Sp.  T.,  1862,  People  a.  Wamsley,  Ante,  323. 

2.  The  marriage  of  a  female  ward  terminates  the  guardianship ;  though 
it  is  otherwise  of  the   marriage  of  a  male  ward.     JV.  Y.  Surr.  Ct«, 
1862,  Brick's  Estate,  Ante,  12. 

3.  Hence,  after  the  marriage  of  a  female  ward  she  may  appear,  in  a  pro- 
ceeding before  the  surrogate,  without  such  guardian.     Ib. 

4.  The  provisions  of  the  statutes  relative  to  the  rendering  of  annual  ac- 
counts, by  guardians,  do  not  contemplate  the  settlement  of  those  ac- 
counts.    They  are  intended  only  to  inform  the  ward  and  the  court  of 
the  manner  in  which  the  guardian  is  discharging  his  trust.     If  the 
guardian  fails  to  render  his  annual  account,  he  may  be  cited  to  do  so ; 
but  in  a  proceeding  for  that  purpose  where  there  is  no  prayer  for  the 
removal  of  the  guardian,  and  the  ward  is  not  of  age,  the  surrogate 
cannot  make  a  decree  for  a  final  settlement  of  the  account.     Supreme 
Ct.,  1862,  Draper  a.  Anderson,  37  Barb.,  168. 

5.  Under  2  Rev.  Stat.,  153,  §  17, — which  provides  that  on  the  removal 
of  a  guardian  the  surrogate  may  proceed  to  appoint  a  new  guardian, 
• — the  new  appointment  is  to  be  made  by  the  surrogate  whose  order 
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of  removal  created  the  vacancy,  without  regard  to  the  residence  of  the 
infants.     Supreme  Ct^  Sp.  T.,  1862,  People  a.  Wamsley,  Ante,  323. 

EXECUTORS  AND  ADMINISTRATORS. 

HABEAS  CORPUS. 
COMMITMENT. 

HIGHWAYS. 

Requisites  of  an  order  of  highway  officers  laying  out  a  way.     Ct.  of 
Appeals,  1862,  People  a.  Kingman,  24  N.  F.,  561. 

HUSBAND  AND  WIFE. 

1.  Section  3  of  chapter  90  of  Laws  of  1860,  requiring  the  assent  of  the 
husband  to  the  bargain,  sale,  or  conveyance,  by  his  wife,  of  her  sepa- 
rate estate,  does  not  apply  to  an  act  of  hers,  by  which  she  creates 
simply  a  charge  or  lien  upon  such  estate.     Supreme  Ct^  Sp.  T.,  1863, 
Ward  a.  Servoss,  Ante,  279. 

2.  Thus  her  contract  to  pay  a  debt,  charging  the  same  upon  her  separate 
estate,  does   not  require,   under  that   act,   the   assent  of  her   hus- 
band.    Ib. 

WITNESS,  4-6. 

INDICTMENT. 

1.  An  indictment  for  forgery  of  a  certificate  of  acknowledgment  to  a 
deed,  but  setting  forth  a  certificate  without  a  venue,  and  not  averring 
that  the  commissioner  of  deeds,  whose  name  was  forged,  had  authority 
to  take  such  acknowledgment,  is  fatally  defective.     The  objection  may 
be   raised   after   verdict.      Supreme   Ct.,   1862,   Vincent  a.   People, 
Ante,  234. 

2.  An  indictment  for  forgery,  which  alleges  that  the  defendant  falsely 
made,  forged,  and  counterfeited  an  instrument  within  the  description 
of  the  statute,  and  in  which  the  instrument  so  alleged  to  be  forged  is 
set  out  in  verbis  ipsis,  contains  a  sufficient  description  of  the  circum- 
stances within  the  statute.     So  held,  where  the  instrument  was  a  deed, 
purporting  to  be  signed  by  the  defendant  and  his  wife.     Supreme  Ct^ 
1861,  Holmes  a.  People,  Ante,  154. 

3.  The  words  "falsely  and  maliciously  "  in  an  indictment  for  conspiracy, 
if  they  are  indispensable,  ought  to  be  in  connection,  not  with  the  alle- 
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gation  of  conspiracy,  but  in  connection  with  the  allegation  of  the  act 
done  by  the  conspirators ;  but  where  the  falsity  and  malice  of  the  act 
are  sufficiently  shown  by  the  indictment  stating  that  the  conspirators 
well  knew,  &c.,  the  words  "falsely  and  maliciously"  are  not  essential, 
and  their  insertion  in  any  part  of  the  indictment  does  not  vitiate  it. 
Supreme  Ct^  1862,  Elkin  a.  People,  24  How.  Pr.,  272. 

4.  An  indictment  charging  the  defendant  with  having  unlawfully,  un- 
justly, and  for   the  sake  of  wicked  gain,  feloniously  received  goods, 
knowing  them  to  have  been  stolen,  is  good.     So  held,  after  verdict. 
Supreme  Ct.,  1861,  Chatterton  a.  People,  Ante,  147. 

5.  In  an  indictment  it  is  only  defects  in  the  form,  and  which  do  not  affect 
the  substantial  rights  of  the  prisoner,  that  are  cured  by  verdict.     [22 

N.  Y.,  178.]     Supreme  Ct.,  1862,  Fellinger  a.  People,  Ante,  128. 

6.  Though  two  or  more  persons  jointly  indicted  cannot  be  convicted  of  a 
joint  offence,  where  their  offences  are  proved  to  have  been  separate, 
yet  they  may  be  convicted  of  their  separate  offences  as  if  separate 
indictments  had  been  found.     [4  Hawk.,  53  ;    1  Archb.  C.  Pr.,  96 ; 
Whart.   Cr.  R.,   2.]      Supreme   Ct.,    1861,    Chatterton    a.    People, 
Ante,  147. 

7.  On  an  indictment  for  a  misdemeanor,  where  the  act  which  is  the 
gist  of  the  iudictment  is  a  single  act,  and  the  evidence  shows  the  com- 
mission of  a  felony,  the  former  may  be  merged   in  the  latter.     [12 
Pick.,  496  ;  5  Mass.,  106  ;  1  Ld.  Ryan,  711.]     But,  where  the  offence 
consists  of  a  series  of  <§cts,  and  a  part  of  the  series  is  a  complete  mis- 
demeanor, there  can  be  no  merger,  and  the  conviction  for  a  misde- 
meanor will  be  sustained.     [63   Eng.  C.  L.  R.,  112,  947;  D.,  929.] 
Supreme  Ct.,  1862,  Elkin  a.  People,  24  How.  Pr.,  272. 

8.  A  conviction  for  burglary  in  the  first  degree  cannot  be  sustained  upon 
an  indictment  for  burglary  which  does  not  charge  the  entry  to  have 
been  in  one  of  the  modes  set  forth  in  the  statute  definition  of  that  degree 
of  the  crime.     The  indictment  is  fatally  defective,  unless  it  follows  the 
statute  in  substance.     Supreme  Ct.,  1862,  Fellinger  a.  People,  Ante, 
128. 

9.  Under  an  indictment  charging  forgery  after  a  conviction  of  a  previous 
felony,  it  is  competent  for  the  jury  to  convict  of  forgery  without 
noticing  the  previous  conviction.      Supreme    Ct.,  1862,  Vincent  a. 
People,  Ante,  234. 

INFANT. 

1.  Under  the  Code,  an  infant  cannot  commence  an  action  without  the 
appointment  of  a  guardian.  Supreme  Ct.,  Sp.  T.,  1862,  Freyberg  a. 
Pelerin,  24  How.  Pr.,  202. 
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2.  Infants  arc  peculiarly  entitled  to  protection  in  regard  to  their  claims 
to  property  which  is  under  the  control  of  the  court  Supreme  C/., 
1862,  Freeman  a.  Munns,  Ante,  468. 


INJUNCTION. 

1.  A  defendant  will  not  be  restrained  from  prosecuting  a  business,  to  an 
interest  in  which  he  has  agreed  to  admit  the  plaintiff  at  a  future  day, 
merely  because  the  defendant  insists  that  he  is  prosecuting  it  solely  on 
his  own  account,  and  that  when  that  day  arrives  the  plaintiff  shall  not 
have  any  right  to  participate  in  such    profits.     N.  Y.  Superior  Ctn 
1860,  Redfield  a.  Middleton,  7  Bosw^  649. 

2.  The  fact  that  the  defendant  is  insolvent  furnishes  no  ground,  in  such 
a  case,  for  an  injunction,  it  not  appearing  that  his  circumstances  have 
changed  since  the  alleged  agreement  was  made.     Ib. 

8.  Proceedings  to  take  land  for  a  highway  cannot  be  restrained  by  an 
action  for  an  injunction,  on  account  of  irregularities,  even  if  the 
irregularities  were  such  as  to  deprive  the  commissioners  of  highways 
of  jurisdiction  ;  for  though  it  may  be  that  the  order  of  the  commis- 
sioners in  laying  out  the  road  would  be  void,  and  that  all  persons  act- 
ing under  their  orders  in  opening  it  would  be  trespassers,  the  defect 
would  be  simply  one  of  form,  which  might  be  remedied  by  a  new  pro- 
ceeding, and  would  not  involve  any  question*of  permanent  right.  The 
ordinary  remedy  for  the  redress  of  such  a  grievance  is  a  common  ac- 
tion at  law,  and,  without  some  extraordinary  feature,  a  court  of  equity 
could  have  no  jurisdiction  of  the  case.  The  remedy  by  injunction  is 
one  of  the  instrumentalities  by  which  a  court  of  equity  administered 
justice  in  cases  within  its  jurisdiction ;  and  now,  since  legal  and  equi- 
table proceedings  are  blended,  a  party,  to  entitle  himself  to  that 
remedy,  must  establish  what  under  the  former  practice  would  have 
been  an  equitable  cause  of  action.  Hence,  in  a  case  in  which  the 
commissioners  of  highways  had  a  right  to  lay  out  and  open  a  high- 
way across  the  plaintiff's  premises,  provided  they  followed  accurately 
the  directions  of  the  statute,  a  suit  for  an  injunction  and  for  a  judg- 
ment declaring  the  order  void,  will  not  lie  upon  the  allegation  that 
their  proceedings  were  irregular,  or  even  that,  by  defect  of  form,  they 
had  failed  to  acquire  jurisdiction  in  the  particular  case.  A  single  re- 
covery of  damages  in  an  action  at  law,  or  the  failure  to  recover,  would 
effectually  settle  the  controversy.  Court  of  Appeals,  1862,  Albany 
&  Northern  R.  R.  Co.  a.  Brownell,  24  N.  Y.,  345. 

4.  But  where  the  proceeding  is  unlawful,  as  where  the  land  sought  to  be 
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appropriated  is  land   which    cannot    lawfully  be   taken,  a  suit  for  an 
injunction  will  lie.     [6  Paige,  27.]     Ib. 

5.  A  court  of  equity   will  not  interfere  to  restrain  the  collection  of  a 
judgment  which  has  been  obtained  without  fraud  or  mistake,  upon 
issue  joined,  and  as  the  result  of  a  litigation,  unless  it  clearly  appears, 
1.  That  to  allow  the  judgment  to  be   executed  would  be  contrary  to 
equity  and   good   conscience,   and,  2.  That  the  facts  which  render  it 
thus  inequitable,  were  not  available  as  a  defence  in  the  action  in  which 
the  judgment  was  recovered.     [2  Story's  Eq.  Jur.,  §  688 ;  Willard's 
Eq.  Jur.,  356.]     Supreme  Ct.,  1860,  Clute  a.  Potter,  37  Barb.,  199. 

6.  The  cases  in  which  trade-marks  are  protected  by  injunction.     Corwin 
a.  Daly,  7  Bosw^  222. 

7.  An  injunction  will  not  be  granted  to  restrain  police  officers  from  exer- 
cising   supervision   over   citizens  within  the  sphere  of  their  duty  as 
peace  officers,  although  such  supervision  is  exercised  in  an  arbitrary 
and  unlawful  manner.     The  remedy  is  by  action  for  damages,  or  by  a 
criminal  prosecution.     Supreme  Ct.,  Chambers,  1862,  Sterman  a.  Ken- 
nedy, Ante,  201. 

8.  An  injunction,  pendente  lite,  should  not  be  granted  on  light  grounds, 
nor  in  doubtful  cases.     Where  the  right  is  not  clear,  or  the  danger 
great,  or  the  apprehended  mischief  irreparable,  the  injunction  should 
not  be  granted  until  the  rights  of  the  parties  are  ascertained  and  set- 
tled, .upon  full  proof  on  the  final  hearing,  and  the  right  to  it  is  estab- 
lished.   N.  Y.  Superior  Ct.,  1860,  Redfield  a.  Middleton,  7  Bosw.,  649. 

9.  Where  the  plaintiff  moves  for  an  injunction,  and  offers  no  security  for 
the  defendant's  damages,  the  court  will  require  the  plaintiff  to  make 
out  a  case  free  from  all  reasonable  doubt ;  and  especially  so  where  the 
injunction  asked  would  stop  the   defendant's  entire  business.     JV.  Y. 
Supreme  Ct.,  Chambers,  1863,  Dubois  a.  Endlong,  Ante,  445. 

10.  Under  the  provision  of  the  Code  (§  220) — that  an  injunction   may 
be  granted  upon  affidavit — a  verified  complaint  may  be  sufficient  as  an 
affidavit.     If  the  affidavit  annexed  to  the  complaint  also  serve  the  pur- 
pose of  verifying  the  complaint  so  as  to  require  the  defendant  to  also 
verify  his  answer,  the  whole  may  be  called  a  complaint  and  verifica- 
tion ;  but  for  the  purpose  of  being  used  on  an  application  for  an  in- 
junction, it  is  an  affidavit.     If  the  complaint  is  so  incorporated  in  an 
affidavit,  by  reference,  as  to  become  a  part  of  it,  the  whole  does  in 
fact  become  one  affidavit.    N.  Y.  Superior  Ct^  1860,  Fowler  a.  Burns, 
7  Bosw.,  637. 

11.  So   where   the   defendant  moves   to   dissolve   an  injunction  under 
the  provisions   of   sections   225,    226,     upon   affidavits,    the    answer 
may  be  so  verified   by  an  affidavit  annexed,  and  incorporating  the 
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pleading  in  itself  by  reference  to  it,  as  to  be  an  affidavit  as  well  as  an 
answer.  Ib. 

12.  Hence  in  all  cases  where  the  defendant  moves  to  vacate  an  injunc- 
tion, nut  alone  upon  the  papers  on  which  it  was  granted,  but  upon  his 
answer,  so  verified  as  to  be  an  affidavit,  with  or  without  other  affida- 
vits, the  plaintiff  is  at  liberty  to  read  affidavits  in  opposition  to  the 
motion.  Ib. 

I'd.  In  analogy  to  the  practice  of  the  late  Court  of  Chancery,  an  injunc- 
tion will  be  dissolved  on  the  coming  in  of  the  answer  of  the  defend- 
ant, denying  the  whole  merits  and  equities  of  the  complaint.  An  ex- 
ception to  this  rule  exists  in  such  cases  as  demand  immediate  relief  to 
prevent  irreparable  injury ;  in  those  cases  the  injunction  rests  in  the 
sound  discretion  of  the  court.  JV.  Y.  Superior  Ct.,  1863,  Dubois  a. 
Budlong,  Ante,  445. 

14.  A  defendant  who  obeys  an  injunction,  though  never  served  therewith, 
is  entitled  after  judgment  in  his  favor  to  claim  the  damages  provided 
for  in  the  undertaking  given  to  procure  such  injunction.    Supreme  CY., 
1862,   Cumberland   Coal   <fe  Iron  Co.  o.  Hoffman  Steam  Coal  Co., 
Ante,  78. 

15.  Damages  by  reason  of  an  injunction  do  not  include  the  defendant's 
general  counsel-fees  in  the  cause.    He  can  claim  as  damages  only  such 
counsel-fees  as  are   incurred  in  moving  or  preparing  to  move  to  dis- 
solve such  injunction.     Supreme  Ct*,  Chambers,  1863,  Strong  a.  De 
Forest,  Ante,  427. 

16.  Injunction  allowed  against  violations  of  act  to  prevent  and  punish  frand 
in  the  use  of  false  stamps,  brands,  labels,  or  trade-marks.     Laws  of  1863, 
355,  ch.  209. 

MOTIONS  AND  OBDKRS,  17. 

INQUEST. 

Where  a  defendant  delays  until  the  second  day  of  the  circuit  to  file  and 
serve  an  affidavit  of  merits,  in  order  to  prevent  an  inojuest,  he  is  bound 
at  his  peril  to  serve  it  in  such  a  way  as,  in  all  reasonable  probability, 
to  bring  the  service  to  the  knowledge  of  the  attorney  or  counsel  of  the 
plaintiff  having  charge  of  the  cause  at  the  circuit,  before  the  inquest 
is  taken.  [6  Hill,  368.]  But  service  made  on  a  clerk  in  the  absence 
of  the  attorney  should  be  regarded  equivalent  to  a  service  upon  the 
attorney  personally.  So  held,  where  the  attorneys  for  each  party  re- 
sided and  kept  their  offices  in  the  city  where  the  court  was  sitting, 
and  it  might  be  presumed  that  the  clerk  could  have  found  his  princi- 
pal, and  informed  him  of  the  service,  before  the  inquest  was  taken,  if 
he  had  made  the  effort,Nwhich  he  should  have  done.  Supreme  Ct^ 
1862,  Smith  a.  Aylcsworth,  24  How.  Pr^  35. 
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INSURANCE  COMPANIES. 

1.  A  mutual  insurance  company,  organized  under  the  General  Insurance 
Companies'  Act  of  April  10,  1849,  may  divide  its  risks  into  classes, 
according  to  the  degreee  of  hazard,  and  assess  the  premium  notes  only 
for  the  payment  of  the  losses  happening  in  the  class  to  which  such 
notes  belong.     Ct.  of  Appeals,  1860,  White  a.  Ross,  Ante,  66. 

2.  All   the  notes  of  a  mutual  insurance  company  constitute  its  capital 
stock ;  and,  although  the  notes  of  one  department  must  be  first  as- 
sessed to  pay  the  losses  of  that  department,  yet,  if  they  are  found  not 
sufficient,  and  any  thing  remains  in  the  other  department  beyond  pay- 
ing the  claims  upon  it  in  that  branch,  resort  must  be  had  to  those 
remaining  assets  until  the   whole  are  exhausted.      If  the  necessity 
exists,  resort  must  be  had  to  the  entire  fund  of  the  company.     Ib. 

INTERPLEADER. 

1.  Section  122  of  the  Code  introduces  no  new  cases  of  interpleader:  it 
merely  provides  a  summary  mode  of  relief,  which  is  limited  to  the 
same  cases  in  which  a  bill  of  interpleader  was  allowed  in  chancery. 
Supreme  Ct.,  Chambers,  1862,  Vosburg  a.  Huntingdon,  Ante,  254. 

8.  A  bailee  or  agent  cannot  dispute  the  original  title  of  the  bailor  or 
principal  from  whom  he  has  received  property.  Ib. 

3.  Hence,  such  bailee  or  agent  is  not  entitled,  in  respect  to  property  in- 
trusted to  him,  to  an  interpleader  to  settle  the  conflicting  claims  of  the 
bailor  or  principal  and  a  stranger  who  claims  the  property  by  a  dis- 
tinct and  independent  title.     Ib. 

4.  In  an  action  to  recover  specific  personal  property,  it  is  a  sufficient  an- 
swer to  an  application  for  an  interpleader  that  the  defendant  is  not  in 
a  position  to  deposit  the  property  in  court. 

So  held,  where  the  property  had  been  taken  by  the  plaintiff,  by  the 
provisional  remedy  of  claim  and  delivery^  and  the  defendant  had 
waived  his  right  to  redelivery.  Ib. 

IRREGULARITIES. 

It  is  a  general  and  long-established  rule,  in  all  applications  to  set  aside 
proceedings  for  irregularity,  that  the  party  complaining  of  it  must 
make  his  application  at  the  first  opportunity  after  he  has  knowledge 
of  the  fact,  and  before  any  further  proceedings  have  been  had. 
[1  East,  77,  330  ;  1  Bos.  &  P.,  250  ;  5  T.  R.,  464 ;  4  Ib.,  10.]  The 
rule  is  not  confined  to  cases  where  the  party  complaining  of  the  ir- 
regularity has  taken  some  subsequent  step.  [2  Taunt.,  243.]  N.  Y. 
Com.  PI.,  1863,  Mayor,  &c.,  of  N.  Y.  a.  Lyons,  24  How.  Pr.,  280. 
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JOINDER  OF  ACTIONS. 

1.  A  cause  of  action  against  the  husband,  for  the  wrongful  act  of  his 
wife,  caunot  be  joined  with  a  cause  of  action  against  him  for  his  owu 
wrongful  act.     N.  Y.  Common  PI.,  1863,  Malone  a.  Stilwell,  Ante, 
421. 

2.  A  cause  of  action  against  a  beneflciary  under  a  will,  who  accept*^ 
devise  or  legacy  coupled  with  a  charge  of  debts  or  legacies  upon  the 
beneficiary  personally,  is  upon  an  implied  promise,  and  may  be  joined 
in  the  same  complaint  with  demands  against  him  on  other  contracts. 
Ct.  of  Appeals,  1861,  Gridley  a.  Gridley,  24  N.  Y.,  130. 

3.  It  is  not  proper  to  unite,  in  one  action,  claims  against  the  respective 
personal  representatives  of  two  estates  for  an  accounting  from  each. 
Supreme  Ct^  1860,  Viall  a.  Mott,  37  Barb^  208. 

4.  The  provisions  of  the  Code  of  Procedure,  as  to  what  causes  of  action  the 
plaintiff  may  unite  in  the  same  complaint,  amended  by  making  the  last 
sentence  of  section  167  read  as  follows : — *'  But  the  causes  of  action,  so 
united,  must  all  belong  to  one  of  these  classes,  and  [except  in  actions  for 
the  foreclosure  of  mortgages,]  must  affect  all  the  parties  to  the  action, 
and  not  require  different  places  of  trial,  and  must  be  separately  stated. 
[In  actions  to  foreclose  mortgages,  the  court  shall  have  power  to  adjudge 
and  direct  the  payment,  by  the  mortgagor,  of  any  residue  of  the  mort- 
gage-debt that  may  remain  unsatisfied  after  the  sale  of  the   mortgaged 
premises,  in  cases  in  which  the  mortgagor  shall  be  personally  liable  for 
the  debt  secured  by  such  mortgage ;  and  it'  the  mortgage-debt  be  secured 
by  the  covenant  or  obligation  of  any  person  other  than  the  mortgagor,  the 
plaintiff  may  make  such  person  a  party  to  the  action,  and  the  court  may 
adjudge  payment  of  the  residue  of  such  debt  remaining  unsatisfied  after  a 
sale  of  the  mortgaged  premises  against  such  other  person,  and  may  enforce 
such  judgment  as  iu  other  cases."     Laws  of  1863,  cb.  892. 

COMPLAINT,  13. 

JOINT  LIABILITY. 

Under  a  statute  declaring  that  stockholders  shall  be  "severally  individ- 
ually liable"  to  the  creditors  of  a  corporation  to  an  amount  equal  to 
their  stock,  an  action  will  not  lie  in  favor  of  a  creditor  against  the 
stockholders  jointly,  to  have  an  accounting,  and  payment  from  such 
as  may  be  proved  liable.  Supreme  Ct^  1861,  Young  o.  N.  Y. 
&  Liverpool  U.  S.  Mail  Steamship  Co.,  Ante,  69. 

JUDGMENT. 

1.  In  an  action  on  a  constable's  bond,  in  the  city  of  New  York,  the 
plaintiff  cannot  regularly  enter  up  a  general  judgment  for  the  sum 
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mentioned  in  his  complaint,  where  the  defendant's  answer  has  been 
adjudged  frivolous.  He  should  enter  up  judgment  for  the  penalty  of 
the  bond,  and  then  move,  under  the  act  of  1813,  for  an  order  directing 
so  much  money  to  be  levied  upon  the  judgment  as  shall  be  sufficient 
to  pay  the  plaintiff  his  debt  or  damages  recovered,  with  costs.  N.  Y. 
Com.  P/.,  1863,  Mayor,  &c.,  of  N.  Y.  a.  Lyons,  24  How.  Pr., 
280. 

2.  But  error  in  the  mode  of  entering  up  the  judgment  in  this  respect 
cannot  be  reviewed  upon  appeal  [28  Barb.,  661 ;  5  How.  Pr.,  30],  and 
is  waived  by  prosecuting  an  appeal  from  it.     Ib. 

3.  The  plaintiff  may  be  permitted  to  amend  his  judgment  by  entering  it 
up  for  the  penalty,  with  a  further  judgment  that  he  have  execution  for 
the  amount  recovered  against  the  officer,  and  costs.     Ib. 

4.  It  is  not  sufficient  to  sustain  judgment  on  an  answer  as  frivolous,  that 
such  answer  would  probably  be  held  bad  on  demurrer.     Superior  Ct., 
1863,  Aitken  a.  Clark,  Ante,  319. 

5.  Thus,  in  an  action  against  a  married  woman  upon  a  contract  alleged 
to  have  been  made  by  her  for  the  benefit  of  her  separate  estate,  the  de- 
fence that  she  has  no  separate  estate  is  not  frivolous.     Ib. 

6.  If  the  answer  contain  a  statement  of  new  matter  constituting  a  counter- 
claim, and  the  plaintiff  fail  to  reply  or  demur  thereto  within  the  time 
prescribed  by  law,  the  defendant  may  move,  on  a  notice  of  not  less  than 
ten  days,  for  such  judgment  as  he  is  entitled  to  upon  such  statement,  and 
if  the  case  require  it  a  writ  of  inquiry  of  damages  may  be  issued.     Code  of 
Pro.,  §  154;  as  amended*  by  Laws  0/1863. 

7.  On  a  motion  for  judgment  on  account  of  the  frivolousness  of  an  an- 
swer, the  only  question  is,  does  it  deny  any  material  allegation  of  the 
complaint  or  set  up  any  defence  ?     For  all  the  purposes  of  that  motion, 
it  is  to  be  assumed  to  be  true.     If  it  be  sham,  that  is  to  be  shown  by 
affidavit  on  a  motion  to  strike  it  out  as  sham.     [3  Sandf.,  732;  8 
How.  Pr.,  150;  6  Ib.,  358.]     JV.  Y.  Superior  Ct.,  1860,  Livingston  a. 
Hammer,  7  Bosw.,  670. 

8.  A  party  desiring  to  appeal  to  the  Court  of  Appeals  from  a  decision  by 
the  general  term,  is  entitled  to  have  the  successful  party  enter,  or 
cause  to  be  entered,  formal  judgment  upon  the  decision.     Supreme  Ct., 
Chambers,  1862,  Purdy  a.  Peters,  Ante,  160. 

9.  The  clerk,  on  being  tendered  his  fee  for  entering  a  judgment,  is  bound 
to  enter  it,  even  although  a  fee  for  a  previous  service  rendered  remains 
unpaid  by  either  party.    Ib. 

*  The  amendment  consists  in  substituting  the  word  "  counter-claim"  for  the 
•word  "  defence,"  and  this  was  done  by  construction  before.  Quin  a.  Chambers,  1 
Duer,  673 ;  Williams  a.  Upton,  8  How.  Pr.,  205 ;  Richmyer  a.  Haskins,  9  Ib.,  480. 
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10.  Where  an  action  has  been  tried  before  a  single  judge,  without  a  jury, 
and  a  judgment  rendered  for  plaintiff,  with  a  direction  for  a  reference 
to  compute  the  amount  of  the  recovery,  no  other  judge  than  the  one 
who  tried  the  cause  has  power,  upon  the  coming  in  of  the  report  of 
the  referee,  to  render  final  judgment  in  the  action.     N.  Y.  Superior 
Ct^  1862,  Chamberlain  a.  Dempsey,  Ante,  1. 

11.  A  judgment  thus  rendered,  containing  directions  not  contained  in 
the  findings  of  the  judge  who  tried  the  cause,  is  unauthorised,  and 
will  be  reversed.     Ib. 

12.  The  clerk  has  power,  under  the  well-settled  practice  of  the  court,  to 
enter  judgment  under  a  conditional  order  of  the  court,  upon  proof  of 
the  non-compliance  with  the  condition.     Supreme  Ct.,  1802,  liannao. 
Dexter,  Ante,  135. 

13.  To  authorize  the  clerk  to  enter  judgment  upon  an  offer  under  section 
385  of  the  Code,  the  offer  must  be  absolute,  not  conditional     Hence, 
where  the  offer  provides  that  on  proof  of  default  of  payment  of  certain 
securities,  the  clerk  of  the  court  should  enter  judgment  in  an  action 
theretofore  pending,  the  clerk  has  no  power  to  pass  upon  such  default, 
and  a  judgment  entered  by  him  thereon  is  irregular.     N.  Y.  Superior 
Ct.,   I860,   Pinkney   a.   Childs,  7   £osw.,   660;   S.  C.,   Ante,   137, 
note. 

1  4.  Where  the  defendant  offers  to  allow  judgment  as  to  a  part  of  the 
claim,  and  on  a  litigation  subsequent  to  the  acceptance  of  such  offer 
the  plaintiff  recovers  a  verdict  as  to  the  residue  of  such  claim,  there 
should  be  but  one  record  or  judgment-roll.  Supreme  Ct.,  Sp.  2% 
1862,  Hoe  a.  Sanborn,  24  How.  Pr.,  26. 

15.  An  order  or  decree  of  the  court,  entered  after  trial  on  a  reference, 
that  the  plaintiff  have  judgment  for  a  certain  amount  against  the  de- 
fendant as  administrator,  and   that  he  pay  said  moneys  into  court,  to 
await  the  further  order  of  the  court,  and  to  be  distributed  according  to 
law,  which  reserves    no  further  question  between  the   plaintiff  and 
defendant,  is  a  fiual  judgment  against  the  defendant  as  between  the 
parties.     N.  Y.  Superior  Cl^  Sp.  T.,  1863,  Gray  a.  Cook,  24  How. 
Pr^  432. 

16.  A  judgment  filed  and  docketed   after  the  decease  of  the  defendant, 
does  not  bind  real  estate,  but  is  to  be  considered  merely  as  a  debt  to 
be  paid  in  the  usual  course  of  administration.    Supreme  Ct.,  Chamber^ 
1862,  Clark's  Case,  Ante,  227. 

17.  In  an  action  by  a  receiver  of  an  insolvent  bank,  a  judgment  recovered 
by  a  creditor  against  the  bank  is  prima-facie  evidence  of  the  indebted- 
ness of  the  bank,  where  the  defendant  is  sought  to  be  charged  upon 
his  own  contract,  on  the  ground  that  he  is  the  debtor  of  the  bank,  and 
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not  on  the  ground  that  he  is  a  statutory  guarantor  of  the  payment  of 
any  debt  which  the  bank  may  owe.  N.  Y.  Superior  Ct.,  1860,  Day- 
ton a.  Borst,  7  Bosw.,  118. 

18.  Defendant  set  up  that  the  matters  for  which  the  suit  was  brought 
had  been  submitted  to  arbitration  by  himself  and  a  third  person,  and 
an  award  made  in  favor  of  the  latter,  who  assigned  it  to  the  plaintiff, 
who,  in  turn .  assigned  it  to  A.,  who  sued   defendant  upon  it  and  re- 
covered  a  judgment.     Held,  that  the   plaintiff's  assignment  of  the 
award  was  a  ratification  of  it ;  and  that  the  judgment  was  recovered 
by  one  in  privity  with  him  ;  and,  therefore,  was  a  bar  to  the  present 
action.      Supreme  Ct.,    1862,    Lowenstein    a.    Mclntosh,    37    Barb., 
251. 

19.  A  judgment  recovered  in  a  court  of  another  State  of  the  United 
States,  being  a  court  of  record  and  having  jurisdiction  of  the  parties 
and  of  the  action,  is  conclusive  in  a  suit  brought  upon  it  in  the  courts 
of  this  State ;  and  in  such  latter  suit,  the  defendant  cannot  litigate  the 
question  whether  the  complaint  contained  in  the  record  of  that  judg- 
ment states  facts  sufficient  to  constitute  a  cause  of  action ;  nor  can  he 
object  that  such  cause  of  action  arose  in  this  State,  and  by  its  laws  is 
one  on  which  no  recovery  could   be  had.     N.  Y.  Superior  Ct.,  1860, 
Phillips  a.  Godfrey,  7  Bosw.,  150. 

20.  An  objection  that  the  justice  who  rendered  a  judgment  had  not 
jurisdiction  to  do  so,  in  consequence  of  having,  by  consent,  adjourned 
the  cause  from  the  court-room  to  his  office,  is  not  available  in  a  col- 
lateral  proceeding.     JV.   Y.   Com.  PI.,  1862,  Price  a.  Peters,  Ante, 
197. 

21.  The  court  has  power  to  set  aside  a  judgment  entered  upon  an  offer 
under  section  385  of  the  Code,  and  will  exercise  such  power  when  the 
proceeding  was  taken  collusively  to  evade  the  provisions  of  the  Code 
relating   to    confession  of  judgment.      Supreme   Ct.,   1862,  Ross  a. 
Bridge,  Ante,  150. 

32.  Where  a  judgment  was  confessed  by  a  husband  and  wife, — Held, 
that  on  setting  it  aside  as  to  the  wife,  on  account  of  her  coverture, 
it  should  be  allowed  to  stand  as  against  the  husband ;  and  an  order 
setting  it  wholly  aside  was  reversed  as  to  him.  Ct.  of  Appeals,  1861, 
Watkins  a.  Abrahams,  24  N.  Y.,  72. 

23.  Motion  to  set  aside  judgment  and  execution  on  the  ground  (disclosed 
for  the  first  time)  that  defendant  was  a  married  woman ;  denied,  where 
it  appeared  that  the  husband  had  been  absent  from  the  State  a  long 
time,  and  that  the  wife  kept  a  boarding-house  on  her  own  ac- 
count. Supreme  Ct.,  Sp.  T.,  '1862,  Collins  a.  Heather,  24  How 
Pr.,  132. 
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24.  Actions  upon  judgments  recovered  under  the  act  of  1849,  against  stock* 
holders  of  bank,  authorized  to  be  brought.     Receiver  authorized  to  com- 
promise, with  leave  of  court;  after  execution  is  returned  unsatisfied.     The 
chapter  of  the  Code  of  Procedure,  relating  to  supplementary  proceedings 
made  applicable  to  judgments  under  the  act  of  1849.     Receiver  n. 
judgment  with  leave  of  court.     Such  judgments  may  b«  docketed.     Ite- 
ceiver  may  sue  non-resident  judgment-debtor  or  his  personal  representa- 
tives.    Lawt  of  1863,  631,  §  372. 

25.  An  act  to  provide  for  cancelling  judgments  entered  in  the  office  of  the 
clerk  of  Kings  county,  upon  assessments.     Laws  of  1863,  892,  ch.  216. 

ATTACHMENT;  BAIL;  CONFESSION  OF  JUDGMENT;  CREDITOR'S  SUIT; 
EVIDENCE,  1,  3;  EXECUTION;  INDICTMENT;  SUPPLEMENTARY  PRO- 
CEEDINGS, 6 ;  MOTIONS  AND  OKDEKS. 

JUDICIAL  SALE. 

1.  The  court  will  interfere  to  set  aside  a  judicial  sale  for  an  inadequate 
price,  where  there  was  accident  and  surprise  upon  the  one  side,  and 
advantage  taken  of  it  upon  the  other,  and  where  the  loss  will  be  irrepa- 
rable unless  the  court  can  afford  relief.     Thus  where  a  party  intended 
to  appeal  in  good  faith,  but  by  mistake  in  the  justification  of  sure- 
ties faile'd  to  obtain  an  effectual  stay  of  proceedings,  and  the  other 
party,  without  giving  him  notice  of  the  defect,  disregarded  the  stay 
and  bid  in  the  property,  for  himself  or  as  the  agent  of  another  person, 
at  a  great  sacrifice ; — Held,  that  the  sale  was  properly  set  asidf  and  a 
resale  ordered.     Supreme  Ct^  1863,  Gould  a.  Libby,  24  How.  Prn 
440. 

2.  That  upon  setting  aside  a  sale  in  foreclosure  for  mistake  and  inade- 
quacy of  price,  the  order  should  be  so  framed  as  to  protect  the  pur- 
chasers at  the  sale  and  subsequent  mortgagees,  and  insure  the  appli- 
cation of  the  proceeds  of  any  sales  of  the  mortgaged  premises,  to  be 
made  thereafter,  to  the  payment  of  the  moneys  advanced  by  them ; 
and  to  that  tiid  the  purchase-money  upon  such  sales  should  be  held 
and  not  distributed  until  the  further  order  of  the  court,  and  with  leave 
to  the  parties  interested  to  apply  for  further  direction*.     Ib. 

EXECUTION  ;    FORECLOSURE 

JURISDICTION. 

1.  The  Constitution  of  1846  and  the  Code  of  Procedure  have,  by  neces- 
sary implication,  abolished  every  limitation  in  respect  to  the  amount 
in  controversy  theretofore  required  to  give  jurisdiction  in  actions  of  an 
equitable  nature,  such  as  were  formerly  entertained  only  in  the  Court 
of  Chancery.  [4  N.  Y,  600 ;  12  How.  Pn,  333  ;  21  Barb.,  546,  424.] 
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Supreme  Ct.,  1862,  Sarsfield  a.  Van  Vaughner,  Ante,  65;  reversing  S. 
C.,  14  Ante,  297  ;  and  see  Laws  of  1863  (act  amending  the  Code  of 
-Pro.,  §2). 

2.  Want  of  jurisdiction  in  the  court  over  the  subject-matter  of  the  action 
does  not  deprive  the  defendant  of  the  right  to  damages  on  an  under- 
taking given  on  the  issuing  of  an  injunction  in  the  action.  Supreme 
Ctn  1862,  Cumberland  Coal  &  Iron  Co.  a.  Hoffman,  Ante,  78. 

JURY. 
SUMMARY  PROCEEDINGS,  2  ;  TRIAL. 

JUSTICES'  COURTS. 

i 

1.  In  a  justice's  court,  a  defence  which  accrues  after  the  closing  of  the 
testimony,  but   before   the   case   is   submitted,  should  be  set  up  by 
amendment.     Jf.  Y.  Com.  PL,  1862,  Price  a.  Peters,  Ante,  197. 

2.  Recovery  in  a  justice's    court,  of  money  lost  at  play  (1  Rev.  Slat., 
662), — sustained.    Belts  a.  Hillman,  Ante,  184. 

3.  Under  the  provision  of  the  Code  of  Procedure,  which  makes  it  the 
duty  of  the  justice  to  make  a  return  to  the  appellate  court  "  of  the 
testimony,  proceedings,  and  judgment,  and  file  the  same  in  the  appel- 
late court,"  &c.  (section  360),  a  justice's  return,  setting  out  testimony 
in  detail,  should  be  understood  as  stating  the  whole  of  the  evidence, 
unless  the  contrary  distinctly  appears.     A  provision,  expressly  direct- 
ing that  the  evidence  shall  be  returned,  means  that  all  the  evidence 
shall  be  stated ;  and  a  return  setting  forth  the  names  of  the  witnesses, 
and  what  they  swore  to  in  detail,  must  be  taken  to  set  forth  all  the 
evidence,  and  an  express  statement  that  no  more  was  given  is  un- 
necessary.    Ct.  of  Appeals,  1862,  Orcutt  a.  Cahill,  24  N.  F.,  578. 

4.  The  granting  of  a  new  trial  in  a  suit  before  a  justice  of  the  peace, 
under  section  366  of  the  Code,  is  matter  of  mere  discretion,  not  re- 
viewable  on  appeal.     This  rule  applies  where  the  application  for  a 
new  trial  was  on  the  ground  that  the  summons  had  never  been  served 
and  the  justice  did  not  obtain  jurisdiction.     The  County  Court  having 
denied  a  new  trial  except  upon  terms,  the  Supreme  Court  cannot  re- 
view its  order.     Ct.  of  Appeals',  1862,  Wavel  a.  Wiles,  24  N.  Y.,  635. 

5.  Where  a  recovery  in  a  justice's  court  was  composed  of  items  of  dam- 
ages, and  there  was  no  dispute  as  to  the  evidence,  and  the  justice,  by 
mistake  in  adding  the  items,  rendered  judgment  for  too  great  a  sum, 
— Held,  that  the  County  Court  might,  on  appeal,  reverse  the  judgment 
as  to  the  excess,  and  affirm  it  as  to  the  correct  aggregate.     [Reviewing 
many  cases.]     Supreme  Ct^  1862,  Fields  a.  Moul,  Ante,  6. 
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6.  Section  352  of  the  Code  of  Procedure, — which  gives  appeals  from  justices* 
courts, — amended,  by  adding  thereto  as  follows:  "And  when  the  appeal 
is  to  tin-  Superior  Court  of  Buffalo,  in  the  cases  in  which  by  the  terms  of 
this  section  a  new  trial  may  be  had,  such  new  trial  shall  be  had  in  the 
said  Superior  Court."  Laws  of  1863,  ch.  892. 

*l.  Section  355  of  the  Code  of  Procedure, — which  regulates  appeals  from  in- 
ferior courts, — amended,  so  as  to  read  as  follows:  "  When,  by  the  terms 
of  section  352,  the  appellant  is  entitled  to  a  new  trial  in  the  appellate 
court,  he  shall,  at  the  time  of  taking  his  appeal,  and  in  all  other  cases,  if 
he  desires  a  stay  of  execution  of  the  judgment,  give  security  as  provided 
in  the  next  section."  Ib. 

8.  The  provisions  of  the  chapter  of  the  Code  relating  to  appeals  from  the  in- 
ferior courts  for  new  trials,  made  applicable  as  well  to  appeals  heretofore 
taken  and  now  pending  as  thoge  hereafter  to  be  brought.     Ib. 

9.  Section  371  of  the  Code  of  Procedure, — which  regulates  costs  on  appeals 
from  inferior  courts, — amended,  by  striking  out  the  last  two  sentences  of 
the  first  paragraph,  and  inserting  in  place  thereof  the  following:  "If  such 
offer  be  not  made,  and  the  judgment  in  the  appellate  court  be  more  favor- 
able  to  the  appellant  than  the  judgment  in  the  court  below,  or  if  such  offer 
be  made  and  not  accepted,  and  the  judgment  of  the  appellate  court  be 
more  favorable  to  the  appellant  than  the  offer  of  the  respondent,  the  ap- 
pellant shall  recover  costs.     If  the  offer  be  made,  and  accepted  by  the  ap- 
pellant, the  appellant  shall  recover  all  his  disbursements. on  appeal  and  all 
his  costs  in  the  court  below.     But  the  appellant  shall  not  recover  cost* 
except  as  provided  in  this  chapter.    The  respondent  shall  be  entitled  to 
recover  costs  where  the  appellant  is  not."    Ib. 

JUDGMENT,  20. 

LACHES. 

There  is  no  positive  limitation  of  the  period  in  which  an  application  may 
be  made  to  a  surrogate  to  open  his  decree ;  and  the  lapse  of  four  years 
does  not  of  itself  import  laches,  where  there  is  nothing  to  show  that  the 
application  was  not  made  as  soon  as  the  mistake  was  discovered  on 
which  it  was  founded.  Ct.  of  Appeals,  1861,  Sipperly  a.  Baucus,  24 

N.  Y.,  46. 

>    ATTACHMENT;  DISCONTINUANCE. 

LEASE. 

The  acceptance,  by  the  lessee,  of  a  renewal  of  the  lease  in  pursuance  of  the 
lessor's  covenant  to  renew,  is  not  a  satisfaction  of  other  covenants  of 
the  original  lease,— e.  g^  covenants  for  quiet  enjoyment  Supreme  Ct^ 
1862,  Lord  a.  Vreeland,  Ante,  122. 

LIMITATIONS  OF  ACTIONS. 

1.  If  an  action  shall  be  commenced  within  the  time  prescribed  therefor,  and 
a  judgment  therein  be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the 
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cause  of  action  survive,  his  heirs  or  representatives,  may  commence  a  new 
action  within  one  year  after  the  reversal.  Code  of  Pro.,  §  104;  as  amended 
by  Laws  0/1863,  ch.  892.* 

2.  The  presumption  of  payment  of  any  judgment  after  the  lapse  of  twenty 
years, — which  is  declared  by  2  Rev.  Stat.,  301,  §  47, — does  not  abate 
supplementary  proceedings  commenced  before  the  expiration  of  that 
period.     Supreme  Ct.,  Chambers,  1862,  Driggs  a.  Williams,  Ante,  477. 

3.  The  provision  of  the  usury  laws  (3  Rev.  Stat.,  5  ed.,  72,  §  3), — that 
whoever  pays  for  a  usurious  loan  a  greater  sum  or  value  than  allowed, 
may  recover  back  the  money  so  paid,  or  value  so  delivered,  if  such 
action  be  brought  within  one  year, — has  no  application  to  an  action  to 
compel  an  accounting  for,  or  redelivery  of,  securities  held  as  collater- 
al for  an  usurious  loan.     The  transfer  of  securities  collateral  to  a 
usurious  loan,  and  made  at  the  time  of  the  advance  of  the  money,  is 
not  a  payment,  and  has  never  been  so  held.     On  the  contrary,  such 
transfer  of  collaterals  is  void,  and  the  receiving  of  them  is  a  conversion 
by  the  lender  for  which  trover  will  lie.     [5  Den.,  236  ;  6  N.  Y.,  112; 
4  Ib.,  485.]     N.  T.  Superior   Ct.,  1861,  Braynard  a.  Hoppock,  7 
Bosw.,  157. 

4.  There  is  a  sufficient  signing  of  an  instrument,  calculated  to  save  a 
claim  from  the  Statute  of  Limitations,  under  section  110  of  the  Code, 
if  it  is  evident  from  any  part  of  the  instrument  that  the  debtor  named 
in  it  has  given  to  it  his  assent.     N.  Y.  Com.  PL,  1863,  Rowe  a. 
Thompson,  Ante,  377. 

5.  Where  T.,  a  debtor,  procured  his  creditors  to  sign   the   following 
instrument :  "  We,  the  creditors  of  T.,  agree  not  to  sue  or  molest  him 
for  his  indebtedness,  or  the  debts  owing  to  us  by  him,  for  two  years," — 
Held,  that  so  doing  was  equivalent  to  an  agreement  not  to  plead  the 
two  years  as  a  part  of  the  Statute  of  Limitations,  and  operated  to  extend 
the  limitation  of  the  statute  for  two  years.     Ib. 

6.  It  is  competent,  in  such  a  case,  to  show  by  a  witness  that  such  instru- 
ment referred  to  the  claim  in  suit     Ib. 

LACHES  ;  DISCONTINUANCE. 

LIS  PENDENS. 

Prior  to  the  amendment  of  section  132  of  the  Code  of  1862  (Laws  of 
1862,  860,  ch.  460,  §  6),  the  grantee  of  an  equity  of  redemption  was 
not  charged  with  notice  of  the  commencement  of  an  action  of  fore- 

*  The  amendment  consists  in  striking  out  the  words  "for  the  plain  tiff,"  after 
the  words  "  and  a  judgment  therein." 
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closure,  although  a  Us  pendent  had  been  filed,  unless  the  summons 
had  been  served  on  his  grantor  before  the  conveyance.  This  amend- 
ment cannot  apply  retroactively.  Supreme  Ct^  1862,  Butler  a.  Tom- 
linson,  Ante,  88. 

LOAN  COMMISSIONERS. 

1.  The  provision  of  the  Laws  of  1837, 129,  ch.  150,  §  81,— which  require*  the 
Loan  Commissioners  of  the  United  States  fund  to  give  notice  of  their 
sales  under  mortgage, — amended  by  requiring  personal  or  mailed  notice, 
also.    Laws  0/1863,  106,  ch.  73,  §  1. 

2.  Proof  of  the  notice  and  its  service  to  be  made,  and  to  be  delivered  to  the 
purchaser.     Ib.,  §§  2  and  5  ;  amending  §  19  of  Act  of  1867. 

3.  Disbursements  and  fees  of  the  commissioners  regulated.     Ib.,  §§  3  and  4; 
amending  §  15  of  Act  0/1837. 

4.  The  provision  allowing  one  commissioner  to  convey,  in  case  of  a  vacancy 
in  the  office  of  the  other,  §  23,  amended.    Ib.,  §  6.    Former  sales  by  one 
commist-ioner  confirmed.    Ib.,  §9. 

5.  Redemption  to  be  on  payment  of  certain  fees  in  addition  to  debt  and  other 
charges.     Laws  of  1868,"  109,  §  7 ;  amending  §  83  of  Act  of  1837. 

6.  The  provisions  of  §  39,  relating  to  disposal  of  proceeds,  &c., — amended 
(Ib.,  §  8) ;  and  the  act  of  1844,  13,  ch.  15,  repealed.    Ib.,  §  10. 

MANDAMUS. 

1.  A  statute  having  been  enacted  directing  a  demand  against  the  Cor- 
poration of  a  city  to  be  ascertained  by  arbitration,  and  directing  the 
comptroller  to  pay  it  when  so  ascertained, — Held,  that  a  mandamus 
would  not  lie  to  compel   him  to  pay  it,  when  thus  ascertained,  until 
money   had  been  raised  therefor,  or  an  appropriation  made  out  of 
moneys  applicable  thereto.      Supreme  Ct.t  1862,  People   a.   Haws, 
Ante,  115. 

2.  That  the  fact  that  the  party  has  a  remedy  by  action  against  officers, 
or  against  a  town,  is  not  always  an  answer  to  his  application  for  a 
mandamus.     [Reviewing  several  cases.]     Ct.  of  Appeals,  1861,  People 
a.  Mead,  24  N.  Y.,  114. 

3.  A  member  of  a  society  organized  under  the  statute  of  1848,  for  the 
incorporation    of  benevolent,    charitable,    scientific,   and    missionary 
societies,  who  is  expelled  from  such  society  for  the  non-observance  of  a 
by-law  which  is  not  authorized  by  the  statute  nor  by  the  Constitution 
of  the  State,  may  be  restored  to  membership  by  mandamus.    Supreme 
Ct.,  Sp.  T7.,  1862,  People  a.  St  Franciscus  Benevolent  Soc.,  24  How. 
Pr^  216. 

4.  A  mandamus  lies  against  a  board  of  supervisors  who  erroneously 
refuse  to  entertain  and  audit  a  claim,  or  part  of  a  claim,  against  their 
county,  on  the  ground  that  they  have  no  power  to  allow  such  a  claim ; 
for  if  they  might  legally  allow  it,  their  refusal  is  a  refusal  to  entertain 
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the  question  of  their  discretion.  The  court  will  not  control  their  dis- 
cretion, but  will  compel  them  to  exercise  it.  [19  Johns.,  259  ;  14 
East,  395.]  Supreme  Ct.,  1861,  People  a.  Supervisors  of  Cortland, 
24  How.  Pr.,  119. 

5.  Distinction  between  the  cases  of  a  mandamus  against  a  board  of  super- 
visors and  against  a  municipal  corporation.  People  a.  Haws,  Ante, 

115. 

AMENDMENT,  9. 

MARINE  COURT  (OF  THE  CITY  OF  NEW  YORK). 

The  statutes  relating  to  the  process  of  attachment,  issued  by  the  Marine 
Court  in  the  city  and  county  of  New  York,  stated  and  considered. 
Fallen  a.  McCunn,  7  £osw.y  141. 

MARRIAGE. 

Marriage  is  a  civil  contract,  and  may  be  entered  into  in  any  manner  which 
clearly  evinces  the  intention  of  the  parties.  Solemnization  by  a  magis- 
trate or  clergyman  is  not  necessary.  Ct.  of  Appeals,  1862,  Hayes  a. 
People,  24  How.  Pr.,  452 ;  affirming  S.  C.,  Ante,  163. 

MARRIED  WOMEN. 

EXECUTION  ;  GUARDIAN  AND  WARD,  2,  3 ;  HUSBAND  AND  WIFE  ;  SUP> 
PLEMENTARY  PROCEEDINGS,  3,  9. 

MORTGAGE. 
ACTION;  PARTIES,  6. 

MOTIONS  AND  ORDERS. 

1.  There  is  no  reason  why  a  person,  not  a  party  on  the  record,  addressing 
the  equitable  summary  jurisdiction  of  a  court  of  law,  should  not  obtain 
the  relief  to  which  he  would  be  entitled  if  he  was  a  party.     Supreme 
Ct.,  1862,  Dwight's  Case,  Ante,  259. 

2.  Thus,  where  D.  purchased  at  a  sale  on  execution  "  all  the  right,  title, 
and  interest "  of  T.,  in  certain  real  estate,  misled  by  the  representation 
of  the  creditor's  attorney  that  T.  had  good  title,  and  afterwards  dis- 
covered that  T.  had  conveyed  the  property  prior  to  the  docketing  of 
judgment ; — Held,  that  D.  was  entitled,  on  motion,  to  have  the  sale  set 
aside,  and  to  be  released  from  his  purchase.     Ib. 
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3.  To  take  advantage  of  a  mere  irregularity,  it  is  necessary  to  move  at 
the  earliest  opportunity,  or  to  show  an  excuse  for  not  doing  so.     Su- 
preme Ct,,  1862,  Lawrence  a.  Jones,  Ante,  110. 

4.  Where  a  party  moves  for  irregularity,  he  is  bound  to  state  even-  ir- 
regularity of  which  he  wishes  to  take  advantage,  and  is  considered  to 
have  waived  all  those  which  he  does  not  state  at  the  time.    ['2  Barn.  & 
Aid.,  548.]     The  principle  of  this  rule  applies  equally,  whether  the 
motion  is  made  before  or  after  judgment.     [2  Johns.  Gas.,  74 ;  10 
Johns.,  497;  4  Cow.,  91;  Grah.  Pr.,  702.]     N.  Y.  Com.  Pl^  1863, 
Mayor,  &c.,  of  N.  Y.  a.  Lyons,  24  How.  Pr^  280. 

5.  The  objection  that  an  infant  has  appeared  as  plaintiff  without  the 
appointment  of  a  guardian  ad  litfm,  may  be  taken  by  motion  to  set 
aside  the  summons  and  complaint  for  irregularity.     The  defendant  is 
not  restricted  to  setting  it  up  by  answer.     He  is  entitled  to  be  indem- 
nified against  costs,  and  ought  to  be  permitted  to  avail  himself  of  the 
objection  by  motion,  on  the  ground  of  irregularity,  as  under  the  old 
practice.    [12  Wend.,  191  ;  1  Cow.,  33  ;  11  How.  Pr.,  188.]    Supreme 
Ct.,  Sp.  T.,  1862,  Freyberg  a.  Pelerin,  24  How.  Pr.,  202. 

6.  While  a  motion  to  strike  out  a  defence  as  sham  is  pending,  it  is  ir- 
regular for  plaintiff  to  make  a  second  motion  to  strike  out  the  same 
defence,  on  the  ground  that  defendant  has  not  complied  with  an  order 
requiring  it  to  be  made  more  definite  and  certain.    N.  Y.  Superior  Ct^ 
Chambers,  1862,  Kellogg  a.  Baker,  Ante,  286. 

7.  Under  section  1 60  of  the  Code,  a  motion  to  strike  out  a  whole  com- 
plaint is  not  authorized ;  and  the  sufficiency  of  facts  alleged  should  be 
tested   by  demurrer.     N.  Y.  Superior  Ct^  Sp.  T.t  1863,  Howell  a. 
Knickerbocker  Life  Ins.  Co.,  24  How.  Pr.,  475. 

8.  It  is  a  fatal  objection  to  a  motiou  to  make  an  answer  more  definite, 
that  the  plaintiff  has  noticed  the  cause  for  trial,  upon  the  issue  raised 
by  such  defence.     N.  Y.  Superior  Ct.,  Chambers,  1862,  Kellogg  o. 
Baker,  Ante,  286. 

9.  The  objection  that  an  order  for  the  examination  of  a  judgment-debtor 
in  supplementary  proceedings  was  made  returnable  before  one  of  the 
justices  of  the  court,  instead  of  before  the  judge  making  the  order,  is 
waived  by  neglecting  to  take  it  upon  the  return-day,  and  acquiescing, 
without  appeal,  in  an  order  denying  the  motion  to  set  aside  the  pro- 
ceedings.    Supreme  Ct.,  1860,  Ammidon  a.  Wolcott,  Ante,  314. 

10.  Rule  42  of  the  Supreme  Court, — which  provides  that  "  the  papers 
furnished  on  an  enumerated  motion  shall  be  a  copy  of  the  plt-adings, 
when  the  question  arises  on  the  pleadings,  or  any  part  thereof,  or  of 
such  parts  only  as  relate  to  the  question  raised  by  the  demurrer,  or 
copy  of  the  special  verdict,  return,  or  other  papers  on  which  the 
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tion  arises  ;  and  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
serve  a  copy  upon  the  opposite  party,  except  upon  trial  of  issues  of  law, 
at  least  eight  days  before  the  time  the  matter  may  be  noticed  for  argu- 
ment ;"  and  the  last  part  of  the  same  rule  which  says  that  "  the  papers 
shall  be  furnished  by  the  plaintiff  when  the  question  arises  on  special 
verdict,  and  by  the  party  demurring  in  cases  of  demurrer,  aod  in  all 
other  cases  by  the  party  making  the  motion," — was  designed  to  pre- 
scribe who  shall  furnish  the  papers  on  enumerated  motions,  and  in 
what  cases  they  shall  be  furnished,  what  they  shall  contain  or  consist 
of,  and  when  they  shall  be  served ;  but  does  not  require  the  party 
demurring  to  serve  on  the  opposite  party  any  copy  of  the  pleadings  or 
other  papers  when  the  question  to  be  decided  arises  on  demurrer. 
The  party  demurring  is  required  to  furnish  them  to  the  court,  but  not 
to  serve  them  on  the  opposite  party.  The  exception  of  issues  of  law 
in  the  rule  was  intended  to  apply  to  cases  of  demurrer.  Supreme  Ct~, 
1862,  Gallt  a.  Finch,  24  How.  Pr.,  193. 

11.  When  an  order  is  required  to  be  entered  with  the  clerk,  and  a  party 
is  required  to  give  notice  of  the  order,  he  cannot  give  the  notice  until 
he  has  entered  the  order.     Ib. 

12.  After  an  order  had  been  entered,  directing  a  reference,  and  reciting 
that  it  was  directed  by  consent  of  the  defendant's  counsel,  the  latter, 
upon  affidavit  that  he  did  not  consent,  moved  to  strike  out  the  recital, 
which  motion  was  granted,  the  plaintiff's  counsel  not  attending  to 
oppose. 

Held,  that  on  appeal  the  court  should  regard  the  reference  as  having 
been  ordered  on  a  contested  motion,  and  against  the  defendant's  objec- 
tion. The  neglect  of  the  plaintiff's  attorney  to  attend  to  the  motion 
to  alter  the  order,  and  to  lay  the  facts  before  the  court  as  they  appeared 
to  the  judge  who  made  the  order,  placed  the  plaintiff  under  the  neces- 
sity of  sustaining  an  order  in  the  form  in  which  it  finally  appeared. 
N.  Y.  Superior  Ct.,  1861,  Whitaker  a.  Desfosse,  7  Bosw.,  638. 

13.  An  order  which  is  irregular  may  be  set  aside  upon  motion,  or  on 
appeal  from  an  order  denying  a  motion  to  set  it  aside.     The  party 
aggrieved  by  the  irregularity  is  not  confined  to  appealing  from  the 
original  order.     Supreme  Ct.,  1861,  Pitt  a.  Davison.  37  Barb.,  97. 

14.  An  order,  requiring  a  bond  to  be  executed  by  one  party  in  an  action, 
to  another,  is  sufficiently  complied  with  by  filing  the  bond,  when  duly 
made,  with  the  clerk  of  the  court  by  which  the  order  was  made.     N. 
T.  Com.  Pl^  1862,  Rice  a.  Whitlock,  Ante,  419. 

15.  An  order  of  court  does  not  conclude  persons  who  are  not  parties  or 
privies   to  the   proceeding.     Supreme   Ct.,    Chambers,   1862,  Clark's 
Case,  Ante,  227. 
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16.  An  order,  denying  an  application  for  an  extra  allowance  of  cost*, 
under  section  309  of  the  Code,  is  not  a  bar  to  a  second  application  for 
such  an  order  after  another  trial,  and  upon  facts  materially  different 
from  those  on  the  first  application.     Supreme  Ct.,  Sp.  T.t  1862,  Fox 
a.  Fox,  24  Haw.  Pr^  385. 

17.  If  section  324  of  the  Code  was  designed  to  allow  a  judge  who  had 
hastily  or  improvideutly  granted  an  order,  to  rectify  the  error,  if  applied 
to  immediately,  and  before  any  steps  are  taken  in  the  action :  it  was 
not  intended  to  give  an  unlimited  right  to  vacate  orders  granted  ex 
parte.     A  judge  should  very  rarely,  indeed,  modify  injunctions  ex  parte. 
Important  rights  depend  upon  them,  and  they  should  not  be  allowed 
or  vacated  without  care.     When  an  injunction-order  has  been  allowed, 
and  the  same  has  been  served,  and  the  parties  in  the  suit  have  appeared 
and  taken  steps  in  the  action,  and  acquiesced  in  the  injunction-order, 
the  county  judge,  or  a  judge  of  the  court,  has  not  authority  to  modify 
it ;  and  if  he  does  so,  the  court  wilt  set  aside  his  modification  as  im- 
providently  granted,  if  not  unwarranted.     Supreme  Ctn  Sp.  2%  1863, 
Peck  a.  Yorks,  24  How.  Pr^  363. 

1 8.  If  the  answer  contain  a  statement  of  new  matter  constituting  a  counter" 
claim*  and  the  plaintiff  fail  to  .reply  or  demur  thereto  within  the  time 
prescribed  by  law,  the  defendant  may  move,  on  a  notice  of  not  less  than 
ten  days,  for  such  judgment  as  he  is  entitled  to  upon  such  statement;  and, 
if  the  case  require  it,  a  writ  of  inquiry  of  damages  may  be  issued."     Code 
of  Pro.,  §  154;  as  amended  by  the  Law  0/1863,  658,  ch.  892. 

ANSWER  ;  APPEAL  ;  ARREST  ;  ATTACHMENT  ;  COMPLAINT,  22,  23  ;  CON- 
TEMPT; COSTS,  17,  18;  DEFAULT;  DISCOVERY  AND  INSPECTION;  IN- 
JUNCTION; INTERPLEADER;  JUDGMENT,  22,  23;  NEW  TRIAL,  1,  2; 
PLEADING,  12-14;  REFERENCE;  SECURITY  FOR  COSTS;  SUPPLEMEN- 
TARY PROCEEDINGS;  TRIAL,  10. 

MUNICIPAL  CORPORATION. 
MANDAMUS;  NEW  YORK;  STATUTES. 

NEW  TRIAL. 

1.  A  motion  for  a  new  trial  on  a  case  made  is  not  proper  after  judgment 
entered  on  the  verdict  By  the  practice  as  it  stood  before  the  Code, 
the  rule  for  judgment  was  conditional,  unless  cause  should  be  shown 
within  four  days  after  the  verdict ;  the  motion  for  new  trial  was  re- 
quired to  be  made  within  that  time,  unless  it  was  enlarged  by  an  order 

*  The  amendment  consists  in  substituting  "counter-claim,"  for  "defence." 
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of  the  court;  if  judgment  was  once  entered,  no  new  trial  could  be 
allowed,  even  on  newly  discovered  evidence.  [15  Johns.,  354.]  This 
principle  remained  undisturbed  until  the  time  of  the  adoption  of  the 
Code ;  a  judgment  regularly  entered  could  not  be  overleaped  to  get  at 
a  verdict,  upon  which  it  was  founded.  Section  264,  subd.  1,  of  the 
Code,  requires  the  clerk  of  the  court  to  enter  the  judgment  in  an  action 
upon  receiving  the  verdict,  and  in  conformity  therewith,  when  no 
different  direction  is  given  by  the  court :  no  other  change  is  made  in 
the  practice.  [5  Bosw.,  73.]  JV.  Y.  Superior  Ct.,  1860,  Gurney  a. 
Smithsou,  7  Bow.,  396. 

2.  The  provision  of  section  264  of  the  Code,  which  allows  a  motion  for 
a  new  trial  upon  the  minutes,  upon  exceptions,  or  for  insufficient  evi- 
dence, or  for  excessive  damages,  includes  the  case  of  a  verdict  against 
all  the  evidence,  and  founded  upon  no  evidence.     A  motion  to  set 
aside  a  verdict,  and  for  a  new  trial,  "upon  insufficient  evidence," 
means  a  motion  for  a  new  trial  on  the  ground  that  the  verdict  is 
against  the  evidence.     Supreme  Ct^  Sp.  T.,  1862,  Allegro  a.  Duncan, 
24  How.  Pr.,  210. 

3.  A  new  trial  should  not  be  granted  in  an  action  for  negligence,  on  the 
ground  that  the  question  was   exclusively  for  the  jury,  but  was  passed 
on  by  the  court,  unless  the  party  requested  at  the  trial  to  have  the 
question  passed  on  by  the  jury.     If  he  submitted  without  objection  to 
have  the  question  passed  upon  by  the  court  instead  of  the  jury,  he 
cannot  complain.     [28  Barb.,  157  ;  18  N.  Y.,  558.]     Supreme  Ct., 
1863,  Clark  a.  Mayor,  &c.,  of  N.  Y.,  24  How.  Pr.,  333. 

4.  A  new  trial  will  not  be  granted  on  account  of  testimony  erroneously 
excluded,  where  conclusive  evidence  upon  the  same  point  was  admitted 
at  another  stage  of  the  trial,  and  it  appears  that  the  moving  party  is 
not  injured  by  such  exclusion.      Supreme  Ct.,  1863,  Park  Bank  a. 
Tilton,  Ante,  384. 

5.  In  general,  where  a  judgment  is  reversed  on  appeal,  a  new  trial  should 
be  awarded.     Supreme  Ct.,  1860,  Halsey  a.  Flint,  Ante,  367. 

6.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered 
evidence,  if  the  newly  discovered  evidence  is  not  of  itself  very  import- 
ant, tends  to  establish  precisely  the  same  points  as  were  litigated  on 
the  trial,  and  with  reasonable  diligence  might  have  been  discovered 
before  the  trial.    [5  Wend.,  115;  Grab.  &  W.  on  New  Tr.,  489.]     Su- 
preme Ct.,  Sp.  T.,  1859,  Best  a.  Starks,  24  How.  Pr.,  58. 

7.  That  a  new  trial  should   be  granted  where  the  charge  of  the  judge, 
though  susceptible  of  a  construction  consistent  with  the  law,  was  cal- 
culated to  mislead  the  jury  in  a  matter  which  was  vital   to  the  case. 
N.  Y.  Superior  Ct^  1860,  Harding  a.  Barney,  7  Boi>w^  353. 
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8.  When  there  were  no  exceptions  to  the  charge, — Held,  on  appeal  from 
an  order  granting  a  new  trial,  that  the  charge  must  be  deemed  correct, 
and  a  verdict  contrary  to  it  should  be  set  aside.     N.  T.  Superior  Ct. 
1860,  Jacobsohn  a.  Belmont,  7  Bosw^  14. 

9.  In  an  action  for  negligence,  the  proof  being  clear  that  the  plaintiff  was 
severely  injured,  a  verdict  for  merely  nominal  damages  is  inadequate, 
and  should  be  set  aside.     So  held,  where  the  injury  was  to  the  plain- 
tiff's feet,  and  prevented  him  from  using  them  for  ten  or  twelve  days. 
N.    T.  Superior   Ctn  1860,  Robbins  a.  Hudson  River  R.  R.  Co.,  7 
Bosw^  1. 

10.  A  tailor  agreed  to  make  clothing  of  material  selected  by  his  cus 
tomer,  but  made  it  of  a  cheaper  and  stouter  material.     Held,  that  this 
departure  from  the  contract  justified  the  customer  in  refusing  to  ac- 
cept the  garments ;  and  that  a  judgment  against  the  latter,  for  the 
price,  was  against  evidence.     (Per  HILTON,  J.)     N.   T.  Com.  Pl^ 
1863,  Evans  a.  Wood,  Ante,  416. 

11.  A  new  trial  granted  where  the  referee  not  only  decided  against  the 
weight  of  evidence,  but  erred  in  the  application  of  the  rules  of  law. 
Brown  a.  Penfield,  24  How.  Pr^  64. 

12.  A  wrong  result  upon  undisputed  evidence  is  an  error  of  law.     Ib. 

13.  New  trial  not  granted,  where  evidence  was  conflicting.     People  o. 
Towasend,  37  Barb.,  520. 

APPEAL  ;  ERROR. 
NEW  YORK  (Crrr  OF). 

A  claim  against  the  city  of  New  York,  arising  out  of  an  alleged  contract 
for  work  upon  the  Croton  Aqueduct,  is  a  claim  not  against  the  county 
or. supervisors,  but  against  the  Corporation  of  the  city,  who  are  re- 
garded as  the  owners  of  the  aqueduct  Supreme  Ct.,  1862,  People  a. 
H&w&jAnte,  115. 

NONSUIT. 

1.  After  testimony  has  been  given  by  the  defendants,  and  both  parties 
have  rested,  it  is  the  right  and  duty  of  the  circuit  judge  to  direct  a 
nonsuit,  if  the  plaintiff  is  not  entitled  to  recover,  and  a  verdict  in  his 
favor  could  not  be  sustained.  The  defendant  may  move  for  a  nonsuit 
when  the  plaintiff  rests,  or  he  may  give  testimony  and  rest,  and  then 
move  for  a  nonsuit.  The  refusal  of  the  judge  to  grant  such  motion,  U 
equally,  in  either  case,  a  good  ground  for  an  exception.  Ct.  of  Appeals, 
1862,  Ernst  a.  Hudson  River  R.  R.  Co.,  24  How.  Pr.,  97  ;  reversing  S. 
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C.,  32  Barb,,  159  ;  and  19  How.  Pr.,  205.  Compare,  however,  Keller  a. 
N.  Y.  Central  R.  R.  Co.,  24  Ib.,  172. 

2.  The  question  of  negligence  in  all  cases  involves  a  question  of  fact,  and 
it  is  only  where  the  question  of  fact  is  free  from   all   doubt  that  the 
court  has  a  right  to  apply  the  law  without  the  action  of  the  jury. 
[32  Barb.,  165.]     When  either  the  facts  or  the  inference  to  be  drawn 
from  them  are  in  any  degree  doubtful  as  to  the  question  of  negligence, 
it  is  the  duty  of  the  judge  to  submit  the  matter  to  the  jury  under 
proper  instructions  as  to  the  law.     [/&.,  144.]     It  by  no  means  fol- 
lows, because  there  is  no  conflict  in  the  testimony,  that  the  court  is  to 
decide  the  issue  as  a  question  of  law.     The  fact  of  negligence  is  very 
seldom  established  by  such  direct  and  positive  evidence,  that  it  can  be 
taken -from  the  jury  and  be  pronounced  upon  as  a  matter  of  law.     [13 
N.  Y.,  353.]     The  facts  may  be  so  clear  and  decided  that  this  in- 
ference of  negligence  is  irresistible,  and  in  every  such  case  it  is  the 
duty  of  the  judge  to  decide ;  but  when  the  facts  or  the  inference  to  be 
drawn  from  them  are,  in  any  degree  doubtful,  the  only  proper  rule  is 
to  submit  the  whole  matter  to  the  jury  under  proper  instructions. 
Ct.  of  Appeals,  1861,  Keller  a.  N.  Y.  Central  R.  R.  Co.,  24  How.  Pr^ 
172.     Compare  Robbins  a.  Hudson  River  R.  R.  Co.,  7  Bosw.,  1. 

3.  That  a  judge  should  direct  a  nonsuit  in  a  clear  case,  though  not  asked 
to  do  so.     Supre-rne  Ct^  Sp.  T.,  1862,  Allgro  a.  Duncan,  24  How.  Pr^ 
210. 

NOTARIES. 

Notaries  public  empowered  to  take  affidavits  and  acknowledgment  and  proof 
of  deeds  and  other  instruments,  in  all  cases  where  justices  of  the  peace  or 
commissioners  of  deeds  now  may.  The  number  in  the  several  counties 
limited.  Laws  of  1863,  880,  ch.  508. 

NOTICE. 

A  benevolent  society,  incorporated  for  the  purpose  of  providing  a  fund 
for  sick  and  indigent  members,  cannot  expel  a  member  without  notice ; 
for  rights  of  property  being  involved,  a  member  is  entitled  on  general 
principles  to  notice.  Supreme  Ct.,  Sp.  T.,  1862,  People  a.  St.  Fran- 
ciscus  Benev.  Soc.,  24  How.  Pr.t  216. 

CONTEMPT  ;  MOTIONS  AND  ORDERS,  1 1 ;  PARTNERSHIP,  2  ;  WITNESS,  9. 

NUISANCE. 

1.  A  dog  in  the  habit  of  flying  at  persons  in  the  public  streets,  is  a 
nuisance.  Supreme  Ct.,  1862,  People  a.  Board  of  Police,  Ante,  167. 
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2.  Occupying  real  property  in  cities  as  a  hog-yard,  slaughter-bouse,  and 
fat  and  offal  boiling-house,  \&  prima  facie  a  common  nuisance;  but  the 
presumption  may  be  rebutted  by  showing  that  the  business  is  so  car- 
ried on  as  not  to  endanger  the  health,  or  interfere  with  the  comfort,  of 
the  neighboring  inhabitants.     N.  Y.  Superior  Ct^  Chambers,   1863, 
Dubois  a.  Budlong,  Ante,  445. 

3.  The  remedies  to  abate  a  nuisance  by  removal,  or  by  action,  or  by  in- 
dictment, discussed.    Supreme  Ct.,  1862,  Harrower  a.  Ritson,  37  Barb^ 
301. 

OATH. 

Every  person  who,  in  foreign  countries,  is  authorized  by  law  to  take  and 
certify  the  acknowledgment  arid  proof  of  deeds,  shall  also  have  power  to 
administer  oaths  and  affirmations  to  be  read  in  evidence,  and  nsed  in  any 
of  the  courts  of  this  State,  or  otherwise.  Laws  of  1863,  449,  cb.  246, 
§8. 

NOTARIES. 


OFFER  TO  ALLOW  JUDGMENT. 

A  judgment  entered  upon  an  offer  to  allow  judgment,  under  the  Code, 
§  385,  for  the  full  sum  demanded  in  the  summons  and  complaint,  is 
valid.  Supreme  Ct.,  1862,  Ross  a.  Bridge,  Ante,  150. 

JUDGMENT,  13,  14,  21. 

OFFICER. 

A  policeman  in  a  populous  city  was  directed  to  kill  a  dog  which  bad 
bitten  a  child,  or  bring  the  dog  to  the  station-house ;  he  disobeyed  the 
order.  Held,  that  such  disobedience  was  unwarranted,  and  justified 
punishment.  Supreme  Ct.,  1862,  People  a.  Board  of  Police,  Ante, 
167. 

PARTIES. 

1.  An  action  on  an  administrator's  bond  is  properly  brought  in  the  name 
of  the  People.     [5  Seld.,  176  ;  3  Abb.,  450  ;  8  How.  Pn,  152.]     Su- 
preme Ctn  1862,  People  a.  Townsend,  37  JBarb^  520. 

2.  Where  a  promise  is  made  to  one  party  for  the  benefit  of  another,  the 
latter,  though  a  stranger  to  the  contract,  may  recover  in  a  suit  directly 
against  the  promisor,  and  founded  on  the  promise.     Supreme  Ct^  1861, 
Scott  a.  Pilkington,  Ante,  280. 

3.  Where  the  plaintiff  is  in  the  possession  of  negotiable  paper,  with  appar- 
ent title,  and  no  contradictory  evidence  to  overthrow  it,  he  shows  a  legal 
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right  as  owner  to  recover.  This  rule  applied  in  a  peculiar  case,  where 
the  defendant  contended  that  plaintiff  was  not  the  real  party  in  inter- 
est. Supreme  Ctn  1861,  Brown  a.  Penfield,  24  How.  Pr.,  64. 

4.  Where,  in  an  action  by  one  of  two  executors,  no  objection  was  taken, 
either  by  demurrer  or  answer,  that  the  other  was  not  a  party  plaintiff, 
the  defendant  cannot  make  the  objection  at  the  trial.     [Code,  §§  144, 
147,   148;  16  N.  Y.,  266;   3  Kern.,   336.]     Ct.  of  Appeals,  1862, 
Scrantom  a.  Farmers  &  Mechanics'  Bank  of  Rochester,  24  N.  Y.,  424. 

5.  An  action,  brought  by  one  who  was  an  executor,  to  recover  a  bank 
deposit,  made  by  him  as  such, — Held,  brought  by  him  in  his  capacity 
as  executor.     Ib. 

6.  What  agreement  constitutes  a  mortgage  within  the  rule  that  a  mort- 
gagee cannot  bring  ejectment  for  the  mortgaged  premises.     Sahler  a. 
Signer,  37  Barb.,  329. 

7.  In  an  action  to  recover  the  possession  of  lands,  no  other  person  should 
be  made  a  defendant  except  the  party  in  actual  and  exclusive  posses- 
sion.    Thus,  where  a  receiver  of  a  corporation  is  in  possession,  the 
corporation  is  not  a  proper  party  defendant.     [15  How.  Pr.,  358 ;  2 
Kern.,  580 ;  S.  C.,  12  Barb.,  352  ;  14  How.  Pr.,  439  ;  23  Barb.,  228 ; 
16  How.  Pr.,  308.]     Supreme  Ct.,  1862,  Schuyler  a.  Marsh,  37  Barb., 
350. 

8.  Subdivision  2  of  section  136  of  the  Code, — which  provides  if  the 
action  be  against  defendants  severally  liable,  the  plaintiff  may  proceed 
against  the  defendants  served  in  the  same  manner  as  if  they  were  the 
only  defendants, — is  not  restricted  to  common-law  actions  on  contract. 
Supreme  Ct.,  1862,  Billhofer  a.  Heubach,  Ante,  143. 

9.  The  necessity  of  bringing  in  as  parties  others  who  are  interested  in 
the  subject-matter  of  the  suit,  is  in  no  degree  avoided  by  section  119  of 
the  Code, — which  declares  that  "  when  the  parties  are  very  numerous, 
and  it  may  be  impracticable  to  bring  them  all  before  the  court,  one  or 
more  may  sue  or  defend  for  the  benefit  of  the  whole, — where  there  is 
nothing  in  the  pleadings  to  show  that  the  parties  come  within  the  con- 
ditions of  that  section,  either  as  to  number  or  position.     Supreme  Ct., 
Sp.  T^  1862,  Garner  a.  Wright,  24  How.  Pr.,  144. 

10.  In  an  action  against  partners  to  recover  money  lost  in  gaming,  a  re- 
covery against  one  of  the  defendants,  without  amendment,  is  regular. 
The  defendants  are  wrongdoers,  and  severally  liable.     N.  Y.  Com. 
PI,  1862,  Betts  a.  Hillman,  Ante,  184. 

11.  A  proceeding  to  compel  the  supervisors  to  exercise  their  discretion 
in  auditing  a  claim  against  the  county,  should  not  be  against  the 
supervisors  "individually,   specifying  in   the  process,   pleadings,   and 
proceedings,  their  name  of  office,"  pursuant  to  2  Rev.  Stat*,  474,  §  96. 
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It  is  not  an  action  against  the  "  officers  named  in  the  preceding  02d 
section,"  to  which  the  provision  of  section  96  refers ;  but,  since  it  is  to 
compel  a  performance  of  duty  by  the  Board,  and  not  by  the  super- 
visors individually,  it  is  properly  brought  against  the  Board.  Suprtme 
Ct.,  1861,  People  a.  Supervisors  of  Cortland,  24  How.  Prn  119. 

12.  Where  a  married  woman  carries  on  business  upon  her  cwn  account, 
and  purchases  goods  upon  credit  fox  such  business  on  her  own  account, 
an  action  may  be  brought  against  her  the  same  as  if  she  were  unmar- 
ried, and  a  judgment  recovered,  and  the  amount  collected  by  execu- 
tion out  of  property  belonging  to  her  in  her  own  right.     [Laws  of 
1860,  157,  ch.  90;  21  How.  Pn,  309.]     The  act  of  1860  irapliedly 
recognizes  the  right  of  the  wife  to  enter  into  such  contracts  as  the  one 
upon  which  such  an  action  is  brought,  by  declaring  that  her  bar- 
gains and  contracts  in  and  about  the  carrying  on  of  any  trade  or  busi- 
ness, shall  not  be  binding  upon  her  husband,  nor  render  him,  nor  his 
property  in  any  way  liable  therefor ;  and  as  a  preceding  section  de- 
clares that  she  may  carry  on  any  trade  or  business  upon  her  sole  and 
separate  account,  it  necessarily  follows  that  she  is  the  party  to  be  held 
responsible  for  the  contracts  and  bargains  she  makes  in  business.    The 
act  also  declares  that  "  she  may  sue  or  be  sued  in  all  matters  having 
relation  to  her  property ;"  and  the  whole  taken  together  shows  very 
clearly  that  it  was  the  design  of  the  Legislature  that,  upon  all  contracts 
made  by  her  in  the  course  of  business,  she  should  be  proceeded  against 
the  same  as  if  she  were  unmarried  ;  that  an  action  might  be  brought 
against  her,  a  judgment  recovered,  and  the  amount  collected  by  ex- 
ecution out  of  property  belonging  to  her  in  her  own  right.     .AT.  Y. 
Com.  PI,  1862,  Klen  a.  Gibney,  24  How.  Pr.,31. 

13.  The  complaint,  in  an  action  against  husband  and  wife,  stated  a  cause 
of  action  for  slanderous  words  of  the  wife,  and  a  further  cause  of  action 
for  slanderous  words  of  the  husband. 

Held,  that  the  two  causes  of  action  were  improperly  joined.     N.  T. 
Com.  PL,  1863,  Malone  a.  Stilwell,  Ante,  421. 

14.  In  an  action  brought  by  a  creditor  for  .himself  and  all  other  creditors 
who  might  come  in  and  avail  themselves  of  the  action,  against  an  as- 
signee for  the  benefit  of  creditors,  the  complaint  claimed  an  accoantr 
ing  by  the  assignee,  and  that  the  assignment  be  reformed  by  substi- 
tuting the  true  name  of  an  indorsee  with  the  plaintiff  on  a  promissory 
note  preferred  in  the  assignment,  instead  of  the  name  appearing  in  the 
assignment,  which  was  alleged  to  have  been  mentioned  or  copied  by 
mistake.     Held,  that  the  indorsee,  whose  name  was  sought  to  be  super- 
seded by  substituting  another,  and  the  assignors,  and  perhaps  other 
creditors,  standing  in  a  lower  class  than  that  in  which  such  note  was 
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stated,  were  necessary  and  proper  parties  on  account  of  the  demand 
for  a  reformation  of  the  assignment.  Supreme  Ct.,  Sp.  T.,  1862, 
Garner  a.  Wright,  24  How.  Pr.,  144. 

ACTION  ;  ATTACHMENT  ;  DEMURRER. 

PARTITION. 

A  partition  under  the  act  of  1785  [1  Greenl.  Laws,  165]  is  not  valid, 
if  it  appears  by  the  record  that  only  two  of  the  three  commissioners 
attended  upon  and  superintended  the  balloting  for  the  lots.  The 
statute  must  be  strictly  pursued,  Supreme  Ct^  1862,  Schuyler  a. 
Marsh  37  Barb.,  350. 

PARTNERSHIP. 

1.  A  statement  in  the  certificate  of  the  formation  of  a  limited  partner- 
ship, that  the  special  partner  has  contributed  a  certain  sum,  when,  in 
fact,  a  portion  of  that  sum  has  been  contributed  by  another  person, 
with  the  design  of  securing  the  rights  and  benefits  of  a  special  partner 
without  becoming  one,  renders  all  the  parties  liable  as  general  part- 
ners.    N.  T.  Com.  PL,  1863,  Bulkley  a.  Marks,  Ante,  454. 

2.  A  special  partnership  cannot  be  dissolved  by  the  act  of  the  parties, 
until  four  weeks  after  the  publication  of  notice  of  the  intended  disso- 
lution.    Ib. 

3.  The  withdrawal  by  a  special  partner  of  his  capital  before  the  actual 
dissolution  of  the  firm,  though  after  notice  of  dissolution,  renders  him 
liable  as  a  general  partner.    Ib. 

PENALTY. 

1.  A  provision  in  an  agreement  that  for  its  breach  the  party  shall  "  for- 
feit" a  fixed  sum,  implies  a  penalty,  not  liquidated  damages.     Su- 
preme Ct.,  1862,  Salters  a.  Ralph,  Ante,  273. 

2.  The  owner  of  land  agreed  with   another  person  that  the  latter  might 
temporarily  use  it,  and  should  make  certain   improvements,  providing 
that  if  he  fulfilled  his  agreement,   he  should  pay  no  rent ;  but  if  not, 
Ke  was  to  pay  rent  at  the  rate  of  $200  a  year  in  addition  to  the  ex- 
pense of  restoring  the  premises. 

Held,  that  it  appearing  that  the  sum  named  was  a  fair  rent  for  the 
premises  in  question,  it  was  not  to  be  deemed  as  a  penalty,  or  even 
liquidated  damages,  but  as  the  rent,  from  which  the  tenant  was  to  be 
exonerated  in  a  certain  contingency.  Supreme  Ct.,  1860,  Manice  o. 
Brady,  Ante,  173.  . 
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PILOT  LAWS. 
CERTJOKAKI  ;  TRIAL,  24. 

PLEADING. 

1.  In  pleading  a  written  instrument, — e.  gn  a  release, — if  the  only  mate- 
riality of  the  date  is,  that  it  was  after  another  event,  it  is  sufficient  to 
say  that  it  was  so.     N.  Y.  Superior  Ct^  Chambers,  1862,  Kellogg  o. 
Baker,  Ante,  286. 

2.  If  in  pleading  a  deed  executed  by  a  married  woman,  the  pleader 
states  that  it  was  executed  by  attorney,  he  must  also  state  the  facts  which 
make  the  case  one  in  which  such  mode  of  execution  is  valid,  or  his 
pleading  is  demurrable.     Supreme  Ct^  Sp.  T.,  1859,  Johnston  o.  Tay- 
lor, Ante,  339. 

3.  In  an  action  upon  promissory  notes  assigned  to  the  plaintiff,  and  for 
goods  sold, — Held,  that  the  plaintiff  might  properly  allege  in  his  com- 
plaint, on  his  "  information  and  belief,"  that  the  notes  were  executed 
by  the  defendant ;  and  he  might  allege  in  the  same  way  that  the 
goods  were  sold  to  the  defendant ;  for  they  might  have  been  sold  by 
his  agent.     A  motion   to  strike  out  the  words  "on  information  and 
belief,'  was  therefore  denied.     Supreme  C7,  Sp.  T^  1862,  St.  John 
a.  Beers,  24  How.  Prn  377. 

4.  In  an  action  under  the  Code  to  recover  back  money  revived  by  the 
defendant  from  the  plaintiff,  the  fact  that  the  complaint  states  fraudu- 
lent  representations  of  the  defendant,   by  which    the    plaintiff  was 
induced  to  pay  him  the  money,  which  he  seeks  to  recover  back,  does 
not  necessarily  stamp  the  action  as  one  in  tort,  or  show  that  the  cause 
of  action  is  not  assignable.     Having  money  that  rightfully  belongs  to 
another,  creates  a  debt ;  and  wherever  a  debt  exists  without  an  express 
promise  to  pay,  the  law  implies  a  promise;   and  the  ar.tion  always 
sounds  in  contract.     Under  the  Code,  this  implied  promise  is  treated 
as  a  fiction,  and   the   facts   (out  of  which  the  prior  law  raised  the 
promise),  are  to  be  stated  without  any  designation  of  a  form  of  action. 
And  the  law  gives  such  judgment  as  being  asked  for,  is  appropriate 
to  the  facts.     Ct.  of  Appeals,  1862,  Bixbie  a.  Wood,  24  JV.  y..  607. 

5.  It  is  no  objection  to  a  recovery  in  such  case,  that  fraud  is  not  proved, 
if  sufficient  facts  appear  to  warrant  a  recovery  as  for  money  had  and 
received ;  especially  when  the  words  in  the  complaint  charging  fraud 
may  be  regarded  as  matter  of  inducement     Ib. 

6.  Under  a  complaint  (in  a  justice's  court)  which  contained  a  count  for 
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indebtedness  from  the  defendant  to  the  plaintiff  for  property  sold  and 
delivered  and  money  received  to  the  plaintiff's  use,  the  plaintiff  may 
prove  a  tortious  taking  by  the  defendant,  and  the  sale  of  the  property 
by  him,  and  the  receipt  of  the  money,  and  waive  the  tort,  and  go  for 
the  money  had  and  received,  or  for  the  value  of  the  property,  as  for 
goods  sold  and  delivered.  If  the  wrongdoer  sells  the  property,  and 
receives  the  money  therefor,  an  action  lies  at  the  suit  of  the  owner  for 
money  had  and  received,  and  such  an  action  is  a  waiver  of  the  tort,  [l 
Hill,  234,  240,  note  si. ;  2  Seld.,  112  ;  27  Barb.,  652.]  In  such  an 
action  it  was  never  necessary  to  state  in  the  complaint  how,  or  under 
what  circumstances  the  money  came  to  the  defendant's  hands  ;  that  is 
mere  matter  of  evidence.  The  receipt  of  the  money  to  the  plaintiff's 
use  is  the  fact  which  constitutes  the  cause  of  action.  [6  Barb.,  458  ; 
12  How.  Pr.,  326  ;  3  Seld.,  476.]  Supreme  Ct.,  1862,  Harpending 
a.  Shoemaker,  37  Barb.,  270. 

7.  Parties  are  bound  to  answer  positively  as  to  the  facts  within  their 
own  knowledge ;  but  they  are  not  presumed  to  recollect  the  date  or 
contents  of  written  instruments  not  in  their  possession  or  control.     N. 
Y.  Superior  Ct.,  Chambers,  1862,  Kellogg  a.  Baker,  Ante,  286. 

8.  An  objection  to  the  pleading  of  a  written  instrument  by  stating  its 
legal  effect,  instead  of  setting  forth  its  contents,  can  be  taken  only  by 
demurrer.    Ib. 

9.  The  objection  that  there  is  a  defect  of  parties  plaintiff  must  be  expressly 
raised  either  by  demurrer  or  answer.     Ct.  of  Appeals,  1862,  Byxbie  a. 
Wood,  24  N.  Y.,  607. 

10.  The  objection  that  allegations  of  special  damage — e.  g.  in  an  action  for 
slander — are  not  sufficiently  specific,  cannot  be  raised  by  demurrer, 
but  only  by  motion  to  make  more  specific.      Supreme    Ct.,   Sp.  T. 
(1862  ?),  Hewitt  a.  Mason,  24  How.  Pr.,  366. 

11.  The  defendant  is  not  entitled  to  be  allowed  a  counter-claim  or  set-off 
where  none  is  set  up  on  his  pleadings.     Ct.  of  Appeals,  1862,  Byxbie 
a.  Wood,  24  N.  Y.,  607. 

12.  The  motion  to  make  definite  and  certain  (Code,  §  160),  is  a  substi- 
tute for  special  demurrer.     Ar.    Y.  Superior   Ct.,    Chambers,   1862, 
Kellogg  a.  Baker,  Ante,  286. 

13.  In  an  action  for  the  price  of  goods  sold,  a  motion  to  make  the  com- 
plaint more  certain  by  stating  the  time  of  the  sale  of  the  goods,  and 
the  kind  of  goods,  should  not  be  granted ;  for  an  application  for  the 
particulars  of  plaintiff's  demand  would  attain  the  object.     Supreme 
Ct.,  Sp.  T^  1862,  St.  John  a.  Beers,  24  How.  Pr.,  377. 

14.  A  motion  to  make  a  pleading  more  definite  and  certain  by  setting 
forth  the  contents  of  a  written  instrument  relied  on  by  the  pleader, 
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should  not  prevail  where  it  appears  that  the  instrument  is  lost,  and 
the  pleading  apprises  the  adverse  party  of  the  nature  and  effect  of  the 
instrument.  2f*  Y.  Superior  Ct.,  Chambers,  1862,  Kellogg  o.  Baker, 
Ante,  286. 

15.  Irregularity  in  putting  in  a  separate  answer; — Held,  waived  by 
plaintiff's  neglect  to  return  it,  or  to  move  to  strike  it  out.  Supreme 

Ci.,  1862,  Salters  a.  Pruyn,  Ante,  224. 

• 

ANSWER  ;  COMPLAINT  ;  COUNTER-CLAIM  ;  DEFENCES  ;  DEMVRRKR  ;  IK- 
DICTMENT  ;  JUDGMENT,  4-7  ;  MOTIONS  AND  ORDERS,  6-8,  18  ;  VKRUI- 
CATION. 

POWERS. 

A  codicil  providing  a  different  disposition  of  the  testator's  estate  from 
that  provided  by  the  will,  does  not  operate  to  revoke  a  power  of 'sale 
given  to  the  executors  by  the  will.  Ct.  of  Appeals,  1858,  Conover  a. 
Hoffman,  Ante,  100. 

PUBLICATION. 

Under  a  statute  requiring  that  a  notice  subscribed  by  twelve  freeholders 
shall  be  posted,  <fcc.,  and  a  copy  published,  the  publication  of  a  copy 
without  adding  to  it  a  copy  of  the  signatures  is  enough  ;  for  the  statute 
may  be  regarded  as  directory.  Ct.  of  Appeals,  1861,  People  a.  Car- 
penter, 24  N.  Y.,  86. 

QUESTIONS  OF  LAW  AND  FACT. 

1.  Where  the  plaintiff  claims  as  assignee  of  the  cause  of  action,  and  the 
defendant,  in  questioning  the  plaintiff's  title,  relies  upon  facts,  instead 
of,  or  beyond,  or  in  contradiction  to,  the  plaintiff's  paper  title  of  as- 
signment, the  question  is  not  one  of  law  for  the  court,  but  one  of  fact 
on  which  the  jury  are  to  pass.     Ct.  of  Ajqxals,  1862,  Bixbie  a.  Wood, 
24  N.  Y^  607. 

2.  That  where  testimony  as  to  a  particular  issue  is  conflicting,  it  is  e.«pe- 
cially  and  appropriately  a  question  for  the  jury  to  determine  the  means 
of  knowledge  and  credibility  of  the  several  witnesses,  and  where  the 
weight  of  evidence  rests.     Ct.  of  Appeals,  1862,  Ernst  a.  Hudson  River 
R.  R.  Co.,  24  How.  Pr.,  97  ;  reversing  S.  Cn  32  Barb^  159,  and  19 
How.  Pr.,  205. 

QUO  WARRANTO. 

The  question  whether  a  town  has  been  legally  erected  may  be  tested  in 
an  action  in  the  nature  of  quo  warranto  against  one  claiming  to  exer- 
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cise  the  office  of  supervisor  of  such  town.  The  object  of  the  framers 
of  the  Code,  in  the  provisions  in  reference  to  these  actions,  manifestly 
was  to  provide  a  speedy  and  effective  mode  of  determining  the  claims 
of  persons  to  exercise  the  duties  of  any  office  within  this  State ;  and 
the  determination  of  the  claims  of  individuals  to  discharge  the  duties 
of  any  office,  would  necessarily  involve  the  determination  of  the  exist- 
ence of  the  particular  office.  If  the  office,  the  duties  of  which  were 
usurped  and  unlawfully  exercised,  had  no  legal  existence,  it  would 
follow  that  no  usurpation  was  established  ;  and  the  same  result  would 
obtain,  if  it  should  be  ascertained  that  the  office  legally  existed,  and 
the  party  claiming  to  exercise  its  duties  was  lawfully  entitled  so  to  do. 
In  either  aspect,  the  determination  of  the  legal  existence  of  the  office 
is  involved,  and  must  necessarily  be  decided.  [15  N.  Y.,  532.]  Ct.  of 
Appeals,  1861,  People  a.  Carpenter,  24  N.  F.,  86. 

RAILROAD  COMPANIES. 
COMPLAINT,  19. 

RECEIVER. 

1.  In  proceedings  to  appoint  a  receiver  of  an  insolvent  bank,  the  fact 
that  no  officer  of  the  bank  could  be  found  on  whom  service  of  notice 
of  a  motion  for  the  appointment  of  a  receiver  could  be  served,  leaves 
the  court  at  liberty,  in  its  discretion,  to  appoint  a  receiver,  without 
notice  to  the  bank.    [1  Paige,  17.]    N.  Y.  Superior  Ct.,  1860,  Dayton 
a.  Borst,  7  Bosw.,  118. 

2.  If  enough  is  done,  in  proceedings  for  the  appointment  of  a  receiver 
of  an  insolvent  corporation,  to  authorize  the  court  to  act,  the  appoint- 
ment is  not  to  be  questioned  collaterally.     So  held  of  an  appointment 
by  the  Court  of  Chancery  of  New  Jersey,  under  the  statutes  of  that 
State.     Ib. 

3.  The  rents  which  come  from  the  under-tenants  of  a  judgment-debtor 
into  the  hands  of  a  receiver,  are  not  subject  to  distribution  among  the 
creditors  until  the  claim  of  the  original  landlord  for  rent  has  been  ex- 
tinguished.    N.  Y.  Com.  PL,  1860,  Riggs  a.  Whitney,  Ante,  388. 

4.  Where  property  in  the  possession  of  a  receiver  is  claimed  by  a  third 
person,  the  proper  course  for  the  latter  is,  to  apply  to  the  court  which 
appointed  the  receiver  for  an  order  to  pay  or  deliver  it  over  to  the 
party  to  whom  it  rightfully  belongs.     Ib. 

5.  The  employment  of  the  judgment-debtor  by  his  receiver  to  collect  a 
portion  of  the  assigned  demands,  is  not  alone  sufficient  to  authorize 
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his   removal  from   his  trust.     Supreme    Ct^   1862,   Roes  a.  Bridge, 
Ante,  150. 

6.  That  a  receiver  may  with  propriety  apply  to  the  court  for  instruction. 
Matter  of  Van  Allen,  37  Barb^  225. 

FORMER  ADJUDICATION,  3 ;  SUPPLEMENTARY  PROCEEDINGS,  14. 

RECOUPMENT. 
ANSWER. 

REFERENCE, 

1.  Under  2  Rev.  Stat.,  191,  §§  174,  175,— empowering  fhe  court  to  di- 
rect the  disposition  of  an  infant's  real  estate  for  his  support,  mainten- 
ance, and  education,  and  in  a  summary  manner,  by  reference,  to  in- 
quire into  the  merits  of  the  application, — the  court  may  proceed  sum- 
marily without  a  reference,  if  tbe  facts  are  made  to  appear  so  as  to 
show  a  clear  case  where  the  disposal  of  the  estate  is  necessary  and 
proper  fur  any  of  the  purposes  indicated  by  the  statute.     Supreme 
Ct.,  1862,  Matter  of  Mcllvaine,  Ante,  91. 

2.  The  provision  of  the  act  entitled  "  An  act  to  facilitate  the  closing  up 
of  insolvent  and  dissolved  Mutual  Insurance  Companies,"  passed  April 
21,  1862  (Sess.  Laws  of  1862,  743), — by  which  parties  controverting 
any  demand  made  against  them  by  receivers  of  such  companies,  may 
be  compelled  to  a  submission  of  such  controversies  to  the  decision  of 
a  referee,  to  the  exclusion  of  a  jury, — is  constitutional.     As  the  law- 
stood  when  the  Constitution  was  adopted,  the  persons  representing  insol- 
vent debtors  might,  instead  of  bringing  suits  in  court  to  settle  contro- 
versies between  themselves  and  the  debtors  of  the  insolvent,  compel 
references  of  such  controversies  to  referees ;  and  the  receivers  of  insol- 
vent corporations  might,  in  the  same  manner,  compel  references  of  con- 
troversies between  themselves  and  the   debtors  of  the  corporations. 
The  powers  conferred  on  receivers  by  the  act  in  question  are  very 
similar  to  those  conferred  on  trustees  of  insolvent  debtors,  and  receivers 
of  insolvent  corporations,  by  the  Revised  Statutes;  and  it  may  with 
truth  be  said,  that  in  cases  like  this  now  before  the  court,  the  trial  by 
jury  had  not  "been  heretofore  used"  as  the  only  mode  of  trial ;  but 
that  trial  by  referees  was  also  a  mode  of  trial  in  use  and  authorized. 
Supreme  Ct.,  1863,  Sands  a.  Tillinghast,  24  How.  Pr.,  435. 

3.  When  there  is  a  dispute  as  to  what  is  the  contract  between  attorney  and 
client,  or  in  regard  to  the  amount  which  the  attorney  is  entitled  to  de- 
mand under  it,  and  also  when  the  amount  of  compensation  is  by  express 
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agreement  made  to  depend  on  the  value  of  the  services,  and  unliqui- 
dated, the  remedy  of  the  attorney  is  by  direct  action  against  all  the 
parties.  There  cannot  be  a  compulsory  reference  on  these  questions. 
[So  held,  on  the  authority  of  16  How.  Pr.,  173,  in  preference  to  14 
Abbotts'  Pr.,  229.]  Supreme  Ct.,  Sp.  T.,  1863,  Fox  a.  Fox,  24  How. 
Pr.,  409. 

4.  In  an  action  by  a  purchaser  of  land,  in  which  the  only  relief  specifi- 
cally demanded  was  that  the  vendor  be  compelled  to  perform  the 
agreement  by  conveying,  it  appeared  that  the  defendant  had  never 
been  able  to  perform  his  agreement. 

Held,  that  the  court  could  not  order  a  reference  to  ascertain  the 
damages  for  the  breach  of  the  agreement.  The  defendant  has  a  right 
to  have  such  a  question  tried  by  a  jury.  Supreme  Ct.,  1861,  Steven- 
son a.  Buxton,  Ante,  352. 

5.  The  issue  of  damages  in  insurance  causes,  is  referable  where  it  requires 
the  examination  of  a  long  account.     Supreme  Ct.,  1862,  Lewis  a.  Irving 
Fire  Ins.  Co.,  Ante,  303,  note. 

6.  In  an  action  in  which  the  trial  of  an  issue  of  fact  will  require  the  ex- 
amination of  a  long  account,  a  compulsory  order  of  reference  is  proper, 
notwithstanding  the  complaint  may  contain  allegations  of  fraud,  such 
as  constitute  a  ground,  of  arrest,  and  the  defendant  has  been  arrested 
thereon.     Especially  is  this  so  where  the  case  is  such  that  the  allega- 
tions of  fraud  are  immaterial,  and  unnecessary  in  the  complaint.     N, 
Y.  Superior  Ct.,  Sp.  T.,  1862,  Atocha  a.  Garcia,  Ante,  303. 

7.  The  provisions  of  the  Code  (§  273), — regulating  the  mode  of  choosing 
referees,  and  the  time  of  reporting, — amended,  to  read  as  follows  :  "  In  all 
cases  of  reference,  the  parties  as  to  whom  issues  are  formed  in  the  action 
(except  when  the  defendant  is  an  infant  or  absentee)  may  agree  in  writing 
upon  a  person  or  persons  not  exceeding  three,  and  a  reference  shall  be  or- 
dered to  him  or  them,  and  to  no  other  persons.     And  if  such  parties  do 
not  agree,  the  court  shall  appoint  one  or  more  referees,  not  more  than 
three,  who  shall  be  free  from  exception.    And  no  person  shall  be  appointed 
referee  to  whom  all  parties  in  the  action  shall  object,  except  in  actions  for 
divorce;  and  no  justice  or  judge  of  any  court  shall  sit  as  referee  in  any 
action  pending  in  the  court  of  which  he  is  judge  and  not  already  referred. 
Unless  the  court  shall  otherwise  order,  or  the  parties  otherwise  stipulate, 
the  referee  or  referees  shall  make  and  deliver  a  report  within  sixty  days 
from  the  time  the  action  shall  be  finally  submitted  ;  and  in  default  thereof, 
said  referee  or  referees  shall  not  be  entitled  to  receive  any  fees,  and  the 
action  shall  proceed  as  •if  no  reference  had  been  ordered."     Laws  of  1863, 
392. 

8.  If  a  party  asks  to  have  particular  items  considered  in  a  court  of 
review,  and  a  report  set  aside  for  their  allowance  or  disallowance,  he 
must,  1,  bring  the  attention  of  the  referee  specifically  to  them ;  2, 
make  it  manifest  what  disposition  the  referee  has  in  fact  made  of  them, 
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by  obtaining  from  him  a  specific  report  on  that  subject;  and,  3,  except 
specifically  to  the  report  in  those  particulars.  Supreme  Ct.,  1858, 
Honlahan  a.  Sackett's  Harbor  &  Saratoga  R.  R.  Co.,  24  How.  Pr^ 
155. 

9.  A  referee  cannot  receive  as  proof  of  a  fact,  which  the  order  of  reference 
directs  him  to  decide,  an  affidavit  sworn  before  a  commissioner.     The 
witness  must  be  sworn  before  the  referee.     Supreme  Ct.,  Chambers, 
1863,  Security  Fire  Ins.  Co.  a.  Martin,  Ante,  479. 

10.  A  referee's  finding  on  questions  of  fact, — conclusive.    Colwell  a. 
Lawrence,  24  How.  Pr^  324. 

11.  It  is  going  too  far,  to  say  that  a  reference,  on  the  ground  of  a  long 
account,  can  only  be  ordered  when  the  court  can  see  that  the  trial 
must  necessarily  involve  an  account.     It  may  be  that  the  trial  of  some 
of  the  issues,  which  would  involve  the  account,  will  be  rendered  un- 
necessary by  the  determination  of  another  issue.     But  it  must  appear 
that  some  one  of  the  issues  in  the  action  will  require  the  examination 
of  a  long  account,  and  that,  unless  that  appear,  the  power  to  order  a 
reference  of  the  action  for  trial  is  wanting.  ,  N.  Y.  Superior  Cl^  1861, 
Whitaker  a.  Desfosse,  7  Bosw^  678. 

APPEAL;  FORECLOSURE,  1. 

REMOVAL  OF  CAUSES. 

A  corporation,  created  by  the  laws  of  another  State,  is  to  be  deemed  a 
citizen  of  that  State  for  purposes  of  jurisdiction ;  but,  if  by  comity  of 
another  State,  it  establishes  its  agents  and  transacts  its  business  in 
another  State,  it  in  so  far  becomes  a  citizen  of  the  latter.  Especially 
is  this  so,  where,  according  to  the  requirements  of  the  laws  of  the  latter 
State,  it  has  appointed  an  agent  upon  whom  process  may  be  served. 
This  is  a  surrender  of  any  right  to  object,  when  sued  in  a  court  of 
such  State  in  respect  to  its  business  there,  that  it  is  a  citizen  of  the 
State  in  which  it  was  created,  and  therefore  entitled  to  have  the  cause 
removed  to  a  United  States  court.  Supreme  Ctn  Sp.  T^  1863,  Stevens 
a.  Phrenix  Ins.  Co.,  24  How.  Pr.,  517. 

REPLEVIN. 

Notwithstanding  2  Rev.  Stat,  522,  §  4,— which  provides  that  "  replevin" 
shall  not  lie  for  goods  taken  for  a  tax  pursuant  to  statute, — the  right- 
ful possessor  of  goods,  unlawfully  seized  under  ft  warrant  against 
another,  for  non-payment  of  taxes,  may  prosecute  an  action  to  recover 
the  possession  of  such  goods,  and  take  proceedings  of  claim  and  delivery 
for  such  goods.  Supreme  Ct.,  1863,  Stockwell  a.  Vietch,  Ante,  412. 
VOL.  XV.— 36 
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REPORTS. 

The  statute  (ch.  130,  of  1854)  exempting  from  prosecution  for  libel 
the  publishers  of  legislative  and  judicial  debates,  &c.,  relates  .only  to 
statements  made  in  judicial,  legislative,  or  administrative  bodies  in 
execution  of  some  public  duty.  It  is  prospective  only,  and  is  no  de- 
fence for  a  publication  prior  to  its  enactment.  Ct.  of  Appeals,  1861, 
Sanford  a.  Bennet,  24  N.  F.,  20. 

RESTITUTION. 
APPEAL,  42  ;  SUMMARY  PROCEEDINGS,  3. 

SECURITY  FOR  COSTS. 

1.  To  obtain  security  for  costs,  the  defendant  should  procure  an  order 
ex  parte,  directing  security  to  be  filed  within  twenty  days,  or,  on  fail- 
ure, to  show  cause  on  the  first  motion-day  thereafter  why  security 
should  not  be  filed,  with  a  stay  of  proceedings.     In  case  security  is 
not  filed,  and  defendant's  motion  is  granted,  a  peremptory  order,  oper- 
ating as  a  stay  of  proceedings,  will  be  allowed.     Then,  if  security  is 
not  filed  within  a  reasonable  time,  a  motion  to  dismiss  the  complaint 
will  be  granted.     Supreme  Ct.,  Chambers,  1862,  Cadwell  a.  Manning, 
Ante,  271. 

2.  After  proceedings   on   a  judgment   against  the   plaintiff  have  been 
stayed  on  appeal,  the  defendant  cannot  properly  prosecute  the  bond 
given  by  the  plaintiff  as  security  for  costs  on  commencing  the  action. 
The  defendants  should  not  be  allowed  to  collect,  on  the  bond  for  se- 
curity for  costs,  moneys  which  they  are  not  allowed  to  collect  directly 
by  execution.     Supreme   Ct.,   1862,  Van  Vleck  a.  Clark,  24  How. 
Pr^  190. 

3.  But  if,  instead  of  moving  to  stay  an  action  on  such  bond,  the  plain- 
tiff suffers  such  an  action  to  be  brought  in  another  court  and  a  deci- 
sion to  be  had  against  him,  he  cannotf  without  any  excuse  for  his 
delay,  bring  a  new  suit  for  an  injunction  against  the  prosecution  of 
such  action.     Jb. 

SERVICE  (OF  PAPERS). 

1.  Section  34  of  chapter  259  of  Laws  of  1860,  which  provides  that  no 
member  of  the  Metropolitan  Police  force  shall  be  liable  to  military  or 
jury  duty,  to  arrest  on  civil  process,  or  to  service  of  subpoena  while 
actually  on  duty,  impliedly  declares  persons  so  holding  office  shall 
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not  be  deemed  actually  on  duty  at  all  times  and  under  all  circum- 
stances.    Supreme  Ct.,  1863,  Hart  a.  Kennedy,  Ante,  290. 

2.  And  a  rule  of  the  police  commissioners,  made  pursuant  to  section  27 
of  that  act,  that  certain  officers  shall  be  deemed  always  actually  on 
duty,  cannot  be  deemed  to  affect  the  right  of  third  parties  to  subpoena 
or  arrest  such  officers  when  not  actually  on  duty.     Ib. 

3.  If  a  party  will  not  accept  papers  offered  him  with  a  view  to  their 
service  upon  him,  the  officer  should  inform  him  of  their  nature  and  of 
his  purpose  to  make  service  of  them,  and  lay  them  down  at  any  ap- 
propriate place  in  his  presence.     Where  it  appeared  that  the  officer, 
saying  "  I  will  fix  you,"  thrust  them  into  the  defendant's  bosom,  and 
they  fell  to  the  ground,  and  the  evidence  was  conflicting  as  to  whether 
the  officer  informed  him  of  the  character  of  the  papers,  and  whether 
he  afterwards  picked  them  up ; — Held,  that  the  service  was  irregular, 
and  the  proceedings  must  be  set  aside.     Supreme  Ct^  Sp.  T.,  1862, 
Davison  a.  Baker,  24  How.  Prn  39. 

4.  Service  of  a  citation  to  a  ward  to  attend  an  accounting  of  the  execu- 
tor before  the  surrogate,  is  properly  made  by  delivering  it  to  the  ward 
personally  in  the  presence  of  the  ward's  legal  guardian.     N.  Y.  Surr. 
Ct^  1862,  Brick's  Estate,  Ante,  12. 

5.  If  the  guardian  has  an  interest  adverse  to  the  ward,  a  special  guar- 
dian may  be  appointed.     Ib. 

6.  Even  if  the  serrice  or  the  citation  were  defective,  the  ward's  actual 
appearance,  pursuant  to  it,  before  the  surrogate,  gives  him  jurisdiction 
to  appoint  such  special  guardian.     Ib. 

7.  The  act  to  facilitate  the  service  of  process  in  certain  cases  (Lates  of  1853, 
174,  ch.  511),  amended  by  adding  thereto  the  following :  "  But  (except  in 
partition  cases  or  action-*  or  proceedings  where  no  personal  claim  is  made 
against  any  person  included  in  the  classes  or  description  hereinafter  men- 
tioned) none  of  the  provisions  of  this  act  shall  be  deemed  applicable  to  or 
in  anywise  relate  to  officers,  soldiers,  or  musicians  while  actually  absent 
from  their  town  or  place  of  residence,  and  actually  engaged  in  the  army 
or  military  service  of  the  United  States,  nor  to  any  sailor  or  marine  actu- 
ally absent  from  his  place  of  residence,  and  actually  engaged  in  the  naval 
service  of  the  United  States;  and,  except  in  partition  cases  and  where  no 
personal  claim  is  made,  as  aforesaid,  no  order  shall  be  allowed  by  any 
court,  justice,  or  judge,  under  the  provisions  of  this  act,  directing  the  ser- 
vice of  any  summons,  order,  notice,  or  other  process,  as  above  provided, 
unless  at  the  time  of  making  the  application  for  such  order  the  applicant 
for  snch  order  shall  show  to  the  satisfaction  of  said  court,  justice,  or  judge, 
by  affidavit,  that  the  defendant  against,  whom  snch  order  is  desired,  is  not 
an  officer,  soldier,  or  musician  actually  absent  from  his  place  of  residence 
and  actually  engaged  in  the  army  or  military  service  of  the  United  States, 
nor  a  sailor  or  marine  actually  absent  from  his  place  of  residence,  and 
actually  engaged  in  the  naval  service  of  the  United  States,  or  shall  so 
show  that  the  action  is  one  for  the  partition  of  real  estate,  or  shall  so 
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show  that  no  personal  claim  is  made  in  the  action  against  the  defendant 
against  whom  such  order  is  sought."     Laws  of  1863,  388,  ch.  212. 

AFFIDAVIT  ;  CONTEMPT  ;   GUARDIAN  AD   LITEM,   1 ;   PUBLICATION  ;   RE- 
CEIVER, 1. 

SET-OFF. 

1.  In  an  action  to  set  off  judgments,  one  against  the  other,  the  Statute  of 
Set-off  must  control ;  and  the  equities  of  the  parties  are  paramount  to 
the  attorney's  lien  for  costs.     [17  How.  Pr.,  148;  16  Wend.,  446.] 
Supreme  Ct.t  1862,  Roberts  a.  Carter,  24  How,  Pr.,  44;  overruling 
S.  C.,  17  Ib.,  341. 

2.  A  demand  against  a  broker  or  factor  for  the  price  of  goods  sold,  since 
it  may  be  preferred  in  the  form  of  a  claim  arising  on  contract,  may  be 
interposed  as  a  set-off  in  an  action  against  the  principal,  on  a  contract 
made  with  him.    [13  Wend.,  154  ;  1  Hill,  240.]    N.Y.  Superior  Ct., 
1860,  Bliss  a.  Bliss,  7  £osw.,  339. 

3.  In  what  cases  a  demand  against  a  factor  or  broker  may  be  set  off 
against  the  principal.     Ib. 

4.  Surety's  demand  against  the  principal  not  a  set-off  against  the  cred- 
itor.    East  River  Bank  a.  Rogers,  7  Bosw^  497. 

5.  Of  the  rights  of  set-off  in  case  of  the  receivership  of  an  insolvent 
bank.     Matter  of  Van  Allen,  37  Barb.,  225. 

ATTORNEY  AND  CLIENT  ;  PLEADING,  11. 

SHERIFF. 

COMPLAINT  ;  ESCAPE. 

SLANDER. 
COMPLAINT,  8. 

SPECIAL  PROCEEDINGS. 

1.  A  proceeding  to  enforce  a  judgment  by  attachment  as  for  contempt,  is  a 
special  proceeding,  and  not  a  civil  action.    N.  T.  Superior  Ct.t  Sp.  T., 
1863,  Gray  a.  Cook,  Ante,  308,  note. 

2.  The  provision  of  2  Rev.  Stat.,  284,  §  51, — that  special  proceedings  may, 
in  case  of  the  death,  removal  from  office,  or  disability,  &c.,  of  an  officer 
before  whom  they  are  had,  be  continued  by  his  successor  in  office,  or 
certain  other- officers, — applies  to  the  case  of  an  officer  whose  term  of 
office  expires  pending  proceedings  before  him ;  and  it  is  not  limited 
to  what  are  defined  by  the  Code  as  special  proceedings ;  but  embraces 
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all  such  as  cannot  with  propriety  be  classed  as  ordinary  proceedings  in 
an  action  :  e.g.,  it  applies  to  supplementary  proceedings  after  judgment 
in  an  action.  Supreme  Ct.,  1862,  Holstein  a.  Rice,  Ante,  307. 

SPECIFIC  PERFORMANCE. 

1.  The  court  has  no  power  to  direct  the  specific  performance  of  a  contract 
to  convey  real  estate,  where  the  party  has  never  had  the  ability  to 
convey.     Supreme  Ct.,  Sp.  T.,  1863,  Sterenson  a.  Buxton,  Ante,  352. 

2.  An  agreement  was  made  between  the  holders  of  the  first  and  second 
mortgage,  respectively,  upon  leasehold  property,  that  the  holder  of  the 
first  mortgage  would  waive  a  default,  which  gave  him  the  right  to 
foreclose  it  immediately,  in  consideration  that  the  holder  of  the  second 
would  foreclose  his  mortgage  immediately,  and  that  if  he  should  buy 
at  the  foreclosure  he  would  pay  the  sum  of  $3,000,  on  account  of  the 
first  mortgage,  within  six  mouths.     Held,  that  the  holder  of  the  first 
mortgage  could  not  sustain  an  action  against  the  holder  of  the  second 
mortgage,  and  one  in  whose  name  he  was  alleged  to  have  bought  in  the 
premises  at  such  foreclosure,  to  compel  specific  performance  of  the 
agreement.     Supreme  Ct.,  Sp.  T.,  1863,  Livingston  a.  Painter,  Ante, 
360,  note. 

3.  Although  it  is  not  essential  to  granting  specific  relief  that  the  subject 
of  it  must  be  real  property,  yet  it  should  not  be  granted  in  such  a 
case  as  this ;  for  although  the  plaiutiff  here  would  not  be  permitted, 
under  his  agreement,  to  foreclose  his  mortgage  immediately,  if  the 

'defendant  should  tender  the  $3,000,  still,  the  mortgage  being  as  effec- 
tual as  ever,  and  the  only  injury  sustained  by  him  being  his  delay  in 
prosecuting  its  foreclosure,  his  remedy  must  be  by  an  action  for 
damages.  Ib. 

4.  The  rules  which  prevent  specific  performance  being  adjudged  in  cases 
of  fraud,  mistake,  surprise,  and  hardship, — reviewed.     Lynch  a.  Bi- 
schoff,  Ante,  357,  note. 

STAMPS. 

1.  The  provision  of  the  act  of  the  United  States  to  provide  internal  rev- 
enue,— requiring  a  stamp  upon  every  summons  or  original  proceedings 
issued  by  State  courts, — Held,  illegal  and  unconstitutional.     Supreme 
Ct.,  Sp.  T.,  1863,  Walton  a.  Birgenth,  24  How.  Pr^  357. 

2.  Stamps  of  United  States  internal  revenue,  affixed  to  instruments  for  record, 
to  be  recorded  with  the  instruments.     Certified  copies  made  evidence. 
LOADS  0/1863,  784,  ch.  456,  §  1. 

3.  Any  public  officer,  required  by  law  to  affix  a  stamp,  may  collect  the  price 
with  his  fee.     Laws  0/1863,  784,  ch.  456,  5  2. 
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STATUTES. 

Although  the  Legislature  have  authority  to  impose  a  tax,  general  and 
local,  for  the  purpose  of  paying  any  claim,  they  cannot  direct  a  muni- 
cipal corporation  to  pay  a  claim  for  damages  for  breach  of  a  contract 
out  of  the  funds  or  property  of  such  corporation,  without  allowing  a 
submission  of  such  claims  to  a  judicial  tribunal.  [1 3  N.  Y.,  143,  378  ; 
Const,  §§  1,  6 ;  4  Hill,  146.]  Supreme  Ct.,  1862,  People  a.  Haws, 
Ante,  115. 

STAY  OF  PROCEEDINGS. 

1.  The  court  will  not  stay  plaintiffs  proceedings,  until  the  costs  of  a  for- 
mer unsuccessful  suit,  brought  in  another  State  or  country,  for  the 
same  cause  of  action,  shall  have  been  paid.     Supreme  Ct.,  Chambers, 
1863,  Julio  a.  Ingalls,  Ante,  429. 

2.  After  judgment  in  an  inferior  court,  on  a  bond  given  in  an  action  in 
the  Supreme  Court,  the  latter  will  not  order  a  stay  of  proceedings  on 
such.  bond.     Supreme  Ct.,  1862,  Van  Vleck  a.  Clark,  24  How.  Prn 
190. 

STIPULATION. 

In  several  actions  against  the  same  defendants,  the  defendants  stipulated 
that  all  proceedings  should  be  stayed ;  and  that  they  should  "  abide 
the  result  of  the  final  judgment  rendered"  in  another  cause  named,  in 
which  verdict  is  to  be  taken  on  written  stipulation  as  to  facts,  subject 
to  the  opinion  of  the  general  term. 

Held,  that  after  judgment  in  that  cause,  the  plaintiffs  in  each  of 
the  stipulated  causes  had  only  to  prove  the  amount  of  their  damages 
respectively ;  though,  it  seems,  the  defendants  might  controvert  their 
proof  on  that  single  point.  Supreme  Ct.,  1858,  Honlahali  a.  Sackett's 
Harbor  &  Saratoga  R.  R.  Co.,  24  How.  Pr.,  155. 

SUMMARY  PROCEEDINGS. 

1.  The  failure  of  a  tenant  to  pay  the  taxes  which  he  has  covenanted  to 
pay  as  one  of  the  conditions  of  his  lease,  in  addition  to  the  rent  reserved, 
does  not  authorize  summary  proceedings  to  dispossess  him,  as  for  non- 
payment of  rent.     Supreme  Ct.,  1863,  People  on  rel.  Wilson  a.  Swayze, 
Ante,  432. 

2.  Under  the  Laws  of  1849,  292,  ch.  193,  §  4,— which  provides  that  in 
summary  proceedings  by  a  landlord  to  recover  land,  six  jurors  shall  be 
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drawn,  in  like  manner  as  jurors  in  justices'  courts, — no  right  to  a  per- 
emptory challenge  to  any  of  such  jurors  exists.  Supreme  Ot.,  1863, 
People  a.  Hamilton,  Ante,  328. 

3.  On  the  reversal  of  a  judgment  in  favor  of  the  landlord,  in  summary 
proceedings  to  recover  possession  of  land,  restitution  will  not  be  award- 
ed where  such  reversal  is  on  the  ground  of  irregularities,  and  it  appears 
that  the  landlord  should  again  prevail  in  regularly  conducted  proceed- 
ings. Ib. 

DISTRICT  COURTS,  1. 

SUMMONS. 

1.  In  actions  to  recover  damages  for  fraud  and  deceit,  the  summons 
should  be  for  relief,  according  to  subdivision  2  of  section  128  of  the 
Code.     Supreme  Ct^  1802,  Hartshorn  a.  Newman,  Ante,  63. 

2.  Thus,  in  an  action  to  recover  damages  for  having  induced  plaintiff  to 
buy  a  promissory  note  by  falsely  representing  it  to  be  a  business  note, 
a  summons  demanding  judgment  for  a  specified  sum,  according  to  sub- 
division 1  of  section  128,  is  irregular.     Ib. 

3.  The  summons  in  an  action  to  recover  unliquidated  damages  for  breach 
of  a  contract,  should  follow  subdivision  2  of  section  129  of  the  Code. 
Supreme  Ct.,  1862,  Salters  a.  Ralph,  Ante,  273.    N.  Y.  Superior  Ct., 
Sp.  T.,  1862,  Levy  a.  Nicholas,  Ante,  63,  note. 

SUPERIOR  COURT  (OF  THE  CITY  OF  NEW  YORK). 

An  action  against  a  carrier,  in  which  the  plaintiff's  complaint  states  an 
undertaking  to  carry  and  deliver,  and  a  breach  of  contract  by  alleging 
a  neglect  to  deliver,  is  an  action  on  contract ;  and  of  such  an  action, 
where  one  of  the  defendants  resides  or  is  served  within  the  city  of  New 
York,  the  Superior  Court  has  jurisdiction.  JV.  Y.  Superior  Ct.,  1861, 
Bates  a.  Reynolds,  7  Bosw.,  685. 

SUPERVISORS. 

Of  the  requisite  proceedings  by  the  supervisors  to  divide  a  town.  People 
a.  Carpenter,  24  N.  Y.,  86. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  An  order  in  supplementary  proceedings  should  be  returnable  before 
the  judge  who  made  it,  not  before  the  court.     N.  Y.  Superior  Ct~, 
Sp.  Tn  1862,  Haggerty  a.  Rogers,  Ante,  314,  note. 

2.  The  order  for  the  examination  of  a  judgment-debtor  in  supplementary 
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proceedings  is  a  substitute  for  a  creditor's  bill,  and  is  in  ail  its  essential 
features  equivalent  to  a  new  suit.  Supreme  Ct.,  Chambers,  1862, 
Driggs  o.  Williams,  Ante,  477. 

3.  Proceedings  supplementary  to  execution  can  be  taken  on  a  judgment 
against  a  married  woman.    Supreme   Ct.,   Chambers,  1862,  Thomp- 
son a.  Sargent,  Ante,  452. 

4.  It  is  sufficient  to  sustain  an  order  under  section  292  of  the  Code,  for 
an  examination  supplementary  to  judgment,  that  the  debtor  had  a 
place  of  business  in  the  county  in  which  execution  was  returned,  al- 
though his  principal  place  of  business  is  in  another  county.     jV.  Y. 
Superior  Ct^  Chambers,  1863,  McEwan  a.  Burgess,  Ante,  473. 

5.  Section  292  of  the  Code  of  Procedure — which  authorizes  the  examination 
of  a  judgment-debtor  in  proceedings  supplementary  to  execution,  or  in 
aid  of  it — amended  by  adding:  "Nor  shall  he  be  excused  from  answering 
any  question  on  the  ground  that  he  has  before  the  examination  executed 
any  conveyance,  assignment,  or  transfer  of  his  property  for  any  purpose ; 
but  his  answer  shall  not  be  used  as  evidence  against  him  in  any  criminal 
proceeding  or  prosecution."     Laws  of  1863,  661,  ch.  392. 

6.  "  Supplementary  proceedings  under  sections  292  or  294  of  the  Code  of 
Procedure  may  be  taken  upon  the  return  of  an  execution  unsatisfied,  issued 
upon  a  judgment  recovered  in  an  action  against  joint-debtors,  in  which 
some  of  the  defendants  have  not  been  served  with  the  summons  by  which 
said  action  was  commenced,  so  far  as  relates  to  the  joint  property  of  such 
debtors;  and  all  actions  by  creditors  to  obtain  satisfaction  of  judgments 
out  of  the  property  of  joint- debtors,  are  maintainable  in  the  like  manner 
and  to  the  like  effect.     These  provisions  shall  apply  to  all  proceedings  and 
actions  now  pending,  and  not  actually  terminated  by  any  final  judgment 
or  decree."    Ib. 

7.  The  proceeding  under  section  294  of  the  Code  may  be  taken  inde- 
pendent of  the  proceeding  under  section  292.     Supreme  Ct.,  Cham- 
bers, 1863,  Holmes  a.  Jordan,  Ante,  410,  note ;  Parker  a.  Hunt,  Ib. 

To  the  contrary,  Lord  a.  Ford,  76.,  409,  note. 

8.  Supplementary  proceedings  for  the  examination  of  a  third  person  may 
be  instituted  after  the  original  examination  of  the  judgment-debtor, 
under  section  292,  is  ended,  and  a  receiver  of  his  property  has  been 
appointed.     Supreme  Ct^  Chambers,    1862,  Lockwood   a.  Worstell, 
Ante,  430,  note. 

9.  The  wife  of  a  judgment-debtor,  against  whom  supplementary  proceed- 
ings are  had,  may  be  examined  under  section  294  of  the  Code, — which 
authorizes  the  examination  of  third  persons  alleged  to  have  property 
belonging  to  the  judgment-debtor.     76. 

10.  In  all  cases  where  an  application  is  made  under  section  294  of  the 
Code,  for  the  examination  of  a  third  person,  in  proceedings  supple- 
mentary to  judgment,  notice  of  the  proceeding  should  be  given  to  the 
judgment-debtor.     Supreme  Ctn  1862,  Gibson  a.  Haggerty,  Ante,  406. 
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11.  It  is  entirely  discretionary  with  the  justice  entertaining  proceedings, 
under  sections  294  and  297  of  the  Code,  against  a  person  having  prop- 
erty of  a  judgment-debtor,  whether  notice  of  any  step  in  the  proceed- 
ings shall  be  given  to  the  judgment-debtor.     Supreme  Ct.,  Chambers, 
1862,  Ward  a.  Beebe,  Ante,  372. 

12.  A  final  order,  made  in  such  proceedings,  without  notice  to  the  debtor, 
although  it  might  be  vacated  by  the  judge  who  made  it,  if  injustice 
has  been  done,  is  not  void  or  irregular,  and  cannot  be  disregarded  in 
the  proceedings  against  the  debtor.     Ib. 

13.  The  title  of  a  bona-fide  assignee  of  a  judgment-debtor's  property  can- 
not be  affected  by  an  order  under  section  294  of  the  Code,  made  sub- 
sequent to  the  assignment,  where  the  assignee  has  had  no  notice  of  the 
proceedings.     Supreme  Ct.,  1862,  Gibson  a.  Haggerty,  Ante,  406. 

14.  It  is  no  objection  to  the  appointment  of  a  receiver  in  supplementary 
proceedings,  that  the  debtor  has  no  other  property  than  an  equity  of 
redemption  in  real  property,  which  he  has  always  been  willing  to  have 
sold  on  execution.     Supreme  Ct.,  1862,  Bailey  a.  Lane,  Ante,  373. 

15.  A  judgment-creditor,  who  is  pursuing  supplementary  proceedings,  is 
not  entitled  to  eight  days'  notice  of  an  application  for  a  receiver  by 
another  creditor.    The  application  to  appoint  a  receiver  under  supple- 
mentary proceedings  is  not  a  motion,  within  section  402  of  the  Code. 
Section  298,  which  authorizes  the  judge  to  appoint  a  receiver  under 
these  proceedings,  directs  him,  if  practicable,  to  ascertain  if  other  sup- 
plementary proceedings  are  pending  against  the  judgment-debtor;  and 
if  such  proceedings  are  pending,  the  plaintiff  therein  shall  have  notice 
to  appear  before  him,  &c.     This  notice  is  not  a  notice  of  motion,  and 
less  than  eight  days  is  enough.     Supreme  Ct~,  1863,  Leggett  a.  Sloan, 
24  How.  Pr.,  479. 

16.  Section  298  of  the  Code  of  Procedure, — which  vests  the  property  of  a 
judgment-debtor  in  a  receiver  appointed  in  supplementary  proceedings, — 
amended,  by  adding:  "But  before  he  shall  be  vested  with  any  real  prop- 
erty of  such  judgment-debtor,  a  certified  copy  of  said  order  shall  also  be 
filed  and  recorded  in  the  office  of  the  clerk  of  the  county  in  which  any  real 
estate  of  such  judgment-debtor,  sought  to  be  affected  by  such  order,  is  sit- 
uated, and  also  in  the  office  of  the  clerk  of  the  county  in  which  said  judg- 
ment-debtor resides."    Laws  0/1863,  661,  ch.  892. 

17.  A  justice  of  the  Supreme  Court,  or  a  county  judge,  may  exercise  in 
supplementary  proceedings  the  same  power  which  a  court  of  equity 
has,  to  compel  a  debtor,  of  whose  person  it  has  acquired  jurisdiction, 
to  appropriate  lands,  or  other  property  owned  by  him  out  of  the  State, 
to  the  payment  of  his  debts,  by  compelling  him  to  assign  and  transfer 
the  same  to  a  receiver  appointed  by  the  court.     [2  Paige,  606 ;  3  Ib., 
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237 ;  Edw.  on  Receivers,  5  and  356  ;  2  Barb.  Ch.,  148  ;  6  Seld,  363.] 
Supreme  Ct.,  1862,  Fenner  a.  Sanborn,  37  Barb.,  610. 

18.  The  failure  of  a  party  to  appear  on  an  adjourned  day  in  supplemen- 
tary proceedings  may  be  punished  as  a  contempt,  although  the  ad- 
journment was  made  in  the  absence  of  the  party,  upon  the  consent  of 
his  attorney.  Supreme  Ct.,  Chambers,  1863,  Parker  a.  Hunt,  Ante, 
410,  note. 

ABATEMENT  AND  REVIVAL,  1 ;  APPEAL  ;  CONTEMPT  ;  DEPOSITION  ;  MO- 
TIONS AND  ORDERS,  9  ;  SPECIAL  PROCEEDINGS,  2. 

SUPREME  COURT. 

The  decision  of  the  Supreme  Court  at  a  general  term  should  be  followed 
at  the  general  term  in  other  districts,  unless  apparently  made  through 
some  mistake,  or  so  clearly  erroneous  as  to  leave  no  hesitation  con- 
cerning the  error.  Supreme  Ct.,  1862,  Bentley  a.  Goodwin,  Ante,  82. 

SUPPLEMENTARY  PROCEEDINGS,  17. 

SURROGATES'  COURTS. 

1.  The  effect  of  the  repeal  in  1837  (Laws  of  1837,  ch.  460,  §  71)  of  the 
restrictive  clause  in  respect  to  the  jurisdiction  of  Surrogates'  Courts 
(2  Rev.  Stat.,  221,  §  1),  is  to  restore  to  such  courts  the  incidental 
powers  possessed  by  them  previous  to  the  Revised  Statutes.     When 
a  proper  occasion  arises  to  invoke  the  incidental  power  of  the  court, 
the  surrogate  should  not  decline  the  exercise  of  the  power  because  the 
statute  is  silent  on  the  subject.     Ct.  of  Appeals,  1861,  Sipperly  a. 
Baucus,  24  N.  Y.,  46. 

2.  The  powers  which  Surrogate  Courts  possessed  before  the  enactment  of 
the  Revised  Statutes, — and  which  are  continued  by  the  provisions  of  2 
Rev.  Stat,  220 ;  as  amended  by  the  Laws  of  1837,  536,  ch.  460,  §  71, 
— examined  and  ennumerated.     Brick's  Estate,  Ante,  12. 

3.  History  of  the  Surrogate  Courts,  and  the  courts  which  formerly  pos- 
sessed their  powers,  in  this  State,  traced  from  the  earliest  period.     Ib. 

4.  The  surrogate  has  power  to  proceed,  by  attachment,  to  enforce  an 
order  requiring  a  guardian  to  pay  over  moneys ;  but  he  should  not 
exercise  it  until  other  remedies  have  been  exhausted.     The  fact  that 
the  sureties  on  the  guardian's  bond  have  not  been  prosecuted,  is  an 
answer  to  a  motion  for  an  attachment  against  the  guardian.     N.  Y. 
Surr.  Ct.,  1863,  Frear's  Case,  Ante,  350. 

6.  The  records  or  minutes  of  a  surrogate's  decree,  which  the  statute  re- 
quires to  be  kept,  is  but  an  enrolment,  and  need  not  be  signed  by  the 
surrogate.  N.  Y.  Surr.  Ct.,  1863,  Munro's  Estate,  Ante,  363. 
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6.  When  a  judge  of  the  county  acts  as  surrogate,  pursuant  to  the  stat- 
ute, his  signature,  in  his  own  name,  without  an  official  addition,  may 
be  amended  by  supplying  that  addition.     II. 

7.  The  remedy  for  relief  against  a  decree  rejecting  a  will  propounded 
for  probate,  is  by  appeal,  not  by  petition  to  open  the  decree.     Ib. 

8.  One  who  finds  a  will  which  he  is  interested  to  establish,  should  pro- 
pound it  for  probate,  and  is  not  to  be  charged  personally  with  costs  of 
the  contestants,  though  it  proves  to  have  been  revoked  by  a  subse- 
quent will.     N.  Y.  Surr.  Ct.,  1863,  Matter  of  Griswold,  Ante,  299. 

9.  Costs  are  expressly  made  discretionary  by  the  statute  ;  and  the  Court 
of  Appeals  cannot  revise  the  discretion  of  the  surrogate.     Ct.  of  Ap- 
peals, 1861,  McGregor  a.  Buel,  24  N.  Y.,  166.  % 

10.  Though  the  surrogates  have  power,  of  necessity,  in  the  administra- 
tion of  justice,  to  undo  what  they  have  been  induced  to  do  through 
fraud,  or  upon  the  supposition  that  they  had  jurisdiction,  or  on  the  as- 
sumption  that  a  party  was  dead  who  is  living,  or  that  there  was  no 
will ;  and  may  open  decrees  taken  by  default,  or  correct  mistakes,  the 
result  of  oversight  or  accident ;  and,  in  this  State,  may  revoke  the  pro- 
bate of  wills  or  letters  of  administration,  or  of  guardianship,  in  the 
cases  provided  for  by  the  statute ;  yet  where  all  the  parties  in  interest 
were  represented  at  the  hearing,  and  the  court  had  given  its  final  sen- 
tence or  decree,  it  has  not  the  general  power  of  opening  and  revers- 
ing it  again,  upon  the  ground  that  it  had  erred  as  to  the  law,  or  had 
decided  erroneously  upon  the  facts.     So  held,  on  a  review  of  numer- 
ous authorities.     N.  Y.  Surr.  Ct.,  1862,  Brick's  Estate,  Ante,  12. 

11.  The  cases  in  which  the  surrogate  may  revoke  his  decision,  stated. 
Munro's  Estate,  Ante,  363. 

12.  He  will  not  do  so  on  allegations  of  the  incompetency  of  the  counsel 
who  conducted  the  litigation,  nor  to  enable  witnesses  to  contradict 
their  former  testimony.    Ib. 

13.  Where  an  application,  on  behalf  of  an  infant,  to  open  a  final  account- 
ing, and  have  a  reaccounting,  was  made,  but  not  chiefly  on  the  ground 
of  fraud,  and  the  application  was  not  sustained  on  the  other  grounds, 
and  the  evidence  of  fraud  was  slight ; — Held,  that  it  should  be  denied, 
without  prejudice  to  a  renewal  on  further  evidence  of  fraud.     IT.  Y. 
Surr.  Ct.,  1862,  Brick's  Estate,  Ante,  12. 

14.  On  appeal  from  a  decision  of  a  surrogate,  the  evidence  being  clear  on 
the  one  part,  but  somewhat  impeached  on  the  other,  the  court  reversed 
the  decree,  in  order  to  have  the  case  submitted  to  a  jury.     Patchec  a. 
Devin,  37  Barb.,  430. 

15.  A  surrogate  may  appoint  any  of  his  clerks  to  certify,  under  seal  of  the 
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court,  copies  of  its  records,  to  sign  process,  and  administer  oaths  to  be  used 
in  the  court.     Laws  oj  1863,  609,  ch.  362,  §  9. 

AMENDMENT  ;  EXECUTION  ;  GUARDIAN  AD  LITEM,  2 ;  GUARDIAN  AND 
WARD,  4,  5 ;  LACHES. 

TAXES. 

1.  Under  the  Laws  of  1850,  194,  ch.  121,  §  34, — which  provide  that  in 
New  York  city,  in  cases  of  non-payment  of  personal  tax,  no  adverse 
claim  to  goods  and  chattels  in  the  possession  of  the  person  against 
whom  the  warrant  was  issued,  shall  be  available  to  prevent  a  sale, — 
the  goods  seized  must,  in  order  to  defeat  the  claim  of  the  true  owner, 
be  actually  in  the  possession  of  the  person  against  whom  the  warrant 
issued.     Supreme  Ct.,  1863,  Stockwell  a.  Vietch,  Ante,  412. 

2.  Thus,  where  the  levy  was  made  upon  goods  which  the  person  taxed 
held  for  sale  on  commission,  and  had  deposited  with  a  warehouseman, 
— Held,  that  the  warrant  and  levy  would  not  devest  the  title  of  the 
consignor.    Ib. 

3.  It  seems,  that  possession  of  the  goods  by  a  firm  of  which  the  person 
taxed  is  a  member,  will  not  bring  the  case  within  the  statute.     Ib. 

TENDER. 

On  a  tender,  by  sureties  in  an  undertaking  on  appeal,  of  costs  with  which 
they  are  chargeable,  the  amount  must  be  brought  into  court,  and  left 
in  the  power  of  the  party  to  whom  it  is  due,  in  order  to  make  the  ten- 
der equivalent  to  payment  Supreme  Ct.,  1860,  Halsey  a.  Flint,  Ante, 
367. 

TIME. 

Where  an  order  was  entered  May  27th,  and  the  notice  of  appeal  -was 
served  on  the  27th  June, — Held,  that  the  appeal  was  taken  "  within 
30  days,"  for,  by  section  407  of  the  Code,  the  first  day  is  to  be  ex- 
cluded. Supreme  Ct.,  1862,  Gallt  a.  Finch,  24  How.  Pr.,  193. 

TRADE-MARKS. 

Defendant,  on  being  enjoined  from  continuing  to  violate  a  trade-mark  of 
the  plaintiff,  was  required  to  produce,  before  a  referee  appointed  by  the 
court,  such  spurious  articles  as  at  the  commencement  of  the  action 
were  in  his  possession,  for  the  purpose  of  having  the  spurious  trade- 
mark erased  therefrom,  by  or  under  the  direction  of  the  referee.  N. 
T.  Com.  P/.,  Sp.  T.t  1862,  Jurgensen  a.  Alexander,  24  How.  Pr., 
269. 
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1.  The  provisions  of  the  Constitution  of  this  State, — declaring  that  no 
member  of  the  State  shall  be  deprived  of  any  of  the  rights  secured  to 
a  citizen,  unless  by  the  law  of  the  land ;  and  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property,  without   due   process   of  law 
(Const.,  §§  1,  6), — secure  municipal  corporations,  as  well  as  persons, 
from  being  deprived  of  any  of  their  rights,  unless   the   matter  is 
adjudged  against  them  upon  a  trial,  in  due  course  of  law ;  and  an  act 
of  the  Legislature,  referring  it  to  arbitrators  to  determine  the  amount 
of  damages  sustained  in  a  case  in  which  at  common  law  the  defendants 
would  be  entitled  to  a  trial  by  jury,  is  unconstitutional.     Supreme  Ct*, 
1862,  People  a.  Haws,  Ante,  115. 

2.  In  actions  seeking  equitable  relief,  a  party  is  not  entitled  as  a  matter  of 
right  to  have  the  issues  of  fact  tried  by  a  jury.     Supreme  Ct^  1861, 
McCarty  a.  Edwards,  24  How.  Pr.,  236. 

3.  When  it  appears,  upon  the  trial,  by  a  judge  without  a  jury,  of  an  ac- 
tion in  which  the  complaint  asks  for  equitable  relief,  but  does  not  ask 
for  damages,  that  the  plaintiff  is  entitled  only  to  damages,  the  judge 
should  decline  to  proceed  with  the  case,  on  the  defendant's  objecting, 
and  should  leave  it  for  trial  by  a  jury.     Supi-eme  Ct.,  1861,  Stevenson 
a.  Buxton,  Ante,  352. 

Otherwise,  where  the  complaint  prays  for  equitable  relief,  or  for 
damages,  and  the  defendant  does  not  raise  an  objection  to  proceeding 
with  the  trial.  Ct.  of  Appeals,  1861,  Barlow  a.  Scott,  24  N.  Y^  40. 

4.  Although  where  the  complaint  sets  forth  facts  which  are  a  ground  of 
equitable  relief,  but  demands  only  legal  relief,  equitable  relief  may  be 
granted;  yet  where  the  plaintiff  claims  purely  equitable  relief  and 
makes  no  demand  for  damages,  it  cannot  be  permitted  to  order  the 
issue  as  a  money-demand  to  be  tried  before  a  jury ;  but  the  complaint 
must  be  dismissed,  leaving  the  plaintiff  to  a  new  action.     Supreme  Ct^ 
Sp.  T^  1863,  Craig  a.  Hyde,  24  How.  Pr^  313. 

5.  One  judge  cannot  try  a  portion  of  an  action,  and  another  judge  finally 
determine  it.    N.  Y.  Superior  Ct.,  1862,  Chamberlain  a.  Dempsey, 
Ante,  1. 

6.  The  provision  of  section  256  of  the  Code,  which  authorized  the  employ- 
ment of  stenographers  in  the  first  district,  amended  by  substituting  the 
following: — ''In  every  action  in  which  issue  of  fact  is  now  joined  and  the 
action  is  now  placed  upon  the  calendar  of  the  Supreme  Court  of  the  first 
judicial  district,  or  of  the  Superior  Court  of  the  city  of  New  York,  or  of 
the  Court  of  Common  Pleas  for  the  city  and  county  of  New  York,  the 
party  who  shall  have  filed  such  notes  of  issue,  shall,  as  a  condition  prece- 
dent to  such  action  being  brought  to  trial,  pay  to  the  clerk  of  the  court 


574  ABBOTTS'  PRACTICE  DIGEST. 


TRIAL. 


the  sura  of  three  dollars,  and  in  every  action  in  either  of  the  said  courts, 
commenced  after  the  passage  of  this  act,  the  party  who  shall  file  therein 
a  first  note  of  issue  shall,  as  a  condition  precedent  to  such  filing,  pay  to 
the  clerk  of  the  court  the  sum  of  three  dollars;  and  the  amounts  so  re- 
ceived shall  be  accounted  for  and  paid  over  monthly  by  the  clerk  of  each 
of  said  courts  to  the  comptroller  of  the  city  of  New  York,  and  by  him 
deposited  in  the  county  treasury,  to  be  used  as  a  fund  for  the  payment  of 
the  salaries  of  stenographers  employed  in  said  courts,  as  provided  for  in 
this  section.  If  the  fund  thus  created  be  inadequate  to  pay  such  salaries, 
the  additional  amount  necessary  for  such  payment  shall  be  appropriated 
and  paid  from  the  fund  of  county  contingencies,  to  which  tund  any  sur- 
plus of  the  sums  so  paid  over  to  the  comptroller,  as  hereinbefore  provid- 
ed, shall  be  credited. 

"  Each  of  the  courts  hereinbefore  named  shall  appoint  a  stenographer 
for  the  circuit,  trial  term,  or  special  term  which  constitutes  a  separate 
branch  of  such  court,  who  shall  be  a  sworn  officer  of  the  court,  shall  hold 
office  during  the  pleasure  of  the  court,  and  shall  be  paid  a  salary  of  fifteen 
hundred  dollars  per  annum,  in  like  manner  as  the  salaries  of  other  officers 
of  the  courts  are  now  paid.  It  shall  be  the  duty  of  every  stenographer 
so  appointed  for  any  circuit,  trial  term,  or  special  term,  under  the  direction 
of  the  presidingjudge  thereof,  to  take  full  stenographic  notes  of  all  pro- 
ceedings in  every  trial  thereat,  and  in  case  the  presiding  judge  shall  re- 
quire a  transcript  of  said  stenographic  *notes,  he  may  order  the  expense 
thereof  to  be  paid  equally  by  the  parties  to  the  action  at  the  rate  of  ten 
cents  for  every  one  hundred  words  so  transcribed,  and  may  enforce  pay- 
ment thereof,  and  the  amount  so  paid,  together  with  the  sum  paid  as  a 
condition  precedent  to  the  cause  being  brought  to  trial,  or  to  the  first  note 
of  issue  being  filed,  as  hereinbefore  provided,  shall  be  deemed  a  necessary 
disbursement  within  the  meaning  of  section  311  of  the  Code  of  Procedure, 
and  shall  be  allowed  as  such  to  the  prevailing  party  in  the  action. 

"  At  any  extra  circuit,  trial  term,  or  special  term  of  said  courts,  the  pre- 
siding judge  thereof  shall  appoint  a  stenographer  for  such  extra  circuit  or 
term,  who  shall  in  like  manner  as  aforesaid  be  a  sworn  officer,  and  who 
shall  be  paid  a  compensation  at  the  rate  and  in  the  manner  hereinbefore 
provided. 

"When  a  court  of  Oyer  and  Terminer  shall  be  held  in  and  for  the  city 
and  county  of  New  York,  the  presiding  judge  thereof  shall  designate  one 
of  the  stenographers  of  the  Supreme  Court  to  act  as  a  stenographer  of  such 
court  of  Oyer  and  Terminer  during  its  sessions,  who  shall,  in  like  manner 
as  aforesaid,  be  a  sworn  officer,  but  who  shall  receive  no  compensation  in 
addition  to  his  salary,  as  hereinbefore  provided,  except  that  in  case  a  tran- 
script of  his  stenographic  notes  taken  on  the  trial  of  any  criminal  cause 
be  required  for  the  use  of  the  presiding  judge  or  the  district-attorney, 
the  expense  thereof  shall,  on  the  order  of  such  judge  or  district-attorney, 
be  paid  as  a  county  charge,  at  the  rate  hereinbefore  specified. 

"In  other  counties  of  this  State,  on  trials  of  issues  of  fact  at  any  circuit 
court  or  court  of  Oyer  and  Terminer,  it  shall  be  lawful  for  the  presiding 
justice  in  his  discretion  to  employ  a  stenographer,  who  shall  be  entitled 
to  such  compensation  as  shall  be  certified  by  such  justice,  not  exceeding 
five  dollars  for  each  day's  attendance  at  such  court  at  the  request  of  such 
justice;  which  compensation  shall  be  a  charge  upon  the  counties  in  which 
such  courta  shall  be  held  respectively,  and  shall  be  audited,  allowed,  and 
paid  in  like  manner  as  other  county  charges  are  audited,  allowed,  and 
paid.  It  shall  be  the  duty  of  each  stenographer  to  furnish  to  any  party  to 
such  trials,  upon  request,  a  copy  of  the  evidence  and  proceedings  taken  by 
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him  on  such  trials,  or  of  such  part  thereof  as  may  be  required,  on  pay- 
ment, on  behalf  of  such  party,  of  six  cents  for  every  one  hundred  words 
of  the  copy  so  furnished."  Laws  of  1863,  ch.  892. 

7.  That  proof  of  a  defence,  not  pleaded,  cannot  be  received  at  the  trial. 
N.  Y.  Superior  Ct.,  1860,  Sandford  a.  Travers,  7  Bo&w.,  498. 

8.  Before  a  party  excepts  on  account  of  the  rejection  of  evidence,  he 
must  make  his  offer  in  such  plain  and  unequivocal  terms,  as  to  leave 
no  room  for  doubt  about  what  was  intended ;  and  if  he  fails  to  do  so, 
and  leaves  the  offer  fairly  open  to  two  constructions,  he  has  no  right 
to  insist,  in  a  court  of  review,  upon  the  construction  which  is  most 
favorable  to  himself,  unless  it  appears  that  he  was  so  understood  by 
the  court  which  rejected  the  evidence.    [3  N.  Y.,  47.]     Ct.  of  Appeals, 
1861,  Keller  a.  N.  Y.  Central  R.  R.  Co.,  24  How.  Prn  172. 

9.  An  objection  to  a  deposition '"  that  the  cross  interrogatories  are  not 
all  answered,"  is  not  sufficient  to  raise  the  objection  that  the  answer 
was  not  sufficiently  explicit,  and  that  the  references,  in  answers  to  later 
questions,  to  what  has  been  said  in  answers  to  earlier  questions,  are  not 
sufficiently  specific.     Supreme  *Ct^   1861,  McCarty  a.  Edwards,  24 
How.  Pr.,  236. 

10.  A  motion  to  dismiss  the  complaint,  made  during  the  progress  of  the 
direct  examination  of  a  witness,  and  interrupting  the  orderly  adminis- 
tration of  justice  in  the  trial; — Held,  properly  denied.     N.   Y.  Su- 
perior Ctn  1863,  Winfield  a.  Potter,  24  How.  Pr^  466. 

11.  What  is  sufficient  evidence  to  go  to  the  jury  of  complicity  in  a 
fraud.     Merchants'  Bank  a.  Curtiss,  37  Barb,,  317. 

12.  What  is  sufficient  evidence  to  go  to  the  jury  in  respect  to  the  due 
execution  of  a  will.     Morris  a.  Kniffen,  37  Barb.,  336. 

13.  Facts  on  which  it  was  held,  that  the  plaintiff  was  entitled  to  go  to 
the  jury  upon  the  question  whether  defendant  procured  a  consignment 
to  be  made  to  him  by  a  concealment  and  a  false  representation  of  his 
real  condition,  and  that  it  was  a  question  of  intent  which  was  not  for 
the  court  but  for  the  jury.     Francheris  a.  Henriques,  24  How.  Pr^ 
165. 

14.  Where  a  verdict  in  favor  of  one  of  the  parties  would  be  set  aside  as 
against  evidence,  it  is  the  duty  of  the  judge  to  direct  a  verdict  in  favor 
of  the  adverse  party.    His  refusal  to  do  so  is  error.     N.  Y.  Superior 
Ct.,  1862,  Goelet  a.  Ross,  Ante,  251. 

15.  That  where  there  is  no  request  to  the  judge  to  submit  any  question 
to  the  jury,  he  may  substitute  himself  for  the  jury,  and  decide  the  case 
upon  the  evidence.     [28  Barb.,  157.]     Supreme  Ct^  1862,  Wilklow  a. 
Lane,  37  Barb.,  244. 

16.  It  is  a  mistrial  to  direct  a  verdict  subject  to  the  opinion  of  the  court 
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at  general  term,  where  exceptions  have  been  taken  in  the  course  of  the 
trial  upon  any  questions  of  evidence,  or  where  the  facts  upon  which 
the  questions  of  law  arise  are  controverted.  Ct.  of  Appeals,  1862,  Pur- 
chase a.  Mattison,  Ante,  402. 

17.  Such  error  is  not  cured  by  the  failure  of  the  unsuccessful  party  to 
object  to  this  disposition  of  the  cause.     Ib. 

18.  That  it  is  irregular  to  take  a  verdict,  subject  to  the  opinion  of  the 
court  at  general  term,  when  there  are  facts  to  be  settled  upon  contra- 
dictory or  doubtful  testimony;  and  that  the  general  term  has  no  right 
of  itself  to  deduce  facts  from  evidence,  in  order  to  found  a  judgment. 
[3  Bosw.,  360 ;    16  N.  Y.,  602,  608.]     N.  Y.  Superior    Ct.,  1860, 
Chambers  a.  Grantzon,  7  Bosw.,  414. 

19.  In  this  State,  negligence  is  a  question  of  fact  for  the  jury  to  deter- 
mine, whether  it  be  negligence  on  the  part  of  either  party.     The 
plaintiff  must  be  free  from  fault,  but  he  need  not  show  it  affirmatively 
in  the  first  instance.     He  must  be  able  to  satisfy  the  jury,  from  all  the 
facts  and  circumstances  in  the  case,  that  he  has  not  by  his  own  neglect 
contributed  in  any  degree  to  the  injilry.    Accordingly,  unless  the  proof 
of  negligence  on  the  part  of  the  plaintiff  is  so  strong  that  the  court 
would  set  aside  a  verdict  in  his  favor  as  being  clearly  against  the  weight 
of  evidence,  it  is  not  proper  to  take  that  question  from  the  jury.    N.  Y. 
Superior  Ct.,  Williams  a.  O'Keefe,  24  How.  Pr.,  16. 

20.  In  an  action  to  recover  for  injury  caused  by  negligence, — e.g.,  in  the 
case  of  collision, — the  plaintiff  must  present  a  case  of  unmixed  negli- 
gence: a  case  where  the  injury  is  the  result,  exclusively,  of  the  defend- 
ant's negligence ;  where  no  negligence  or  fault  of  his  own  contributed 
in  any  degree  to  producing  such  injury.    A  party  suing  for  negligence, 
must  come  into  court  faultless.    He  must  not  present  a  mere  balanced 
case.     The  burden  of  proof  is  upon  him,  and  he  must  satisfy  the  court, 
by  the  greater  weight  of  the  testimony,  that  without  any  carelessness 
or  blame  on  his  part,  he  suffered  an  injury  from  the  wrongful  act, 
default,  or  negligence  of  the  defendant.      For  such  injury  the  law 
gives  redress.     This  is  the  principle  upon  which  the  action  for  negli- 
gence at  common  law  is  based.    If,  therefore,  the  evidence  shows  such 
neglect  upon  the  part  of  the  plaintiff,  conducing  to  the  injury,  which, 
if  the  action  had  been  against  him,  would  have  rendered  it  not  proper 
to  nonsuit  the  other  party,' and  which  might  have  sustained 'a  recovery 
against  him  if  there  was  no  negligence  in  the  other  party,  it  is  the 
clear  duty  of  the  judge  to  direct  a  nonsuit.     Ct.  of  Appeals,  1862, 
Ernst  a.  Hudson  River  R.  R.  Co.,  24  How.  Pr.,  97 ;  reversing  S.  C., 
32  Barb.,  159  ;  and  19  How.  Pr^  205. 

21.  A  request  to  charge  the  jury  should  be  in  such  form  that  the  court 
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may  charge  in  the  very  terras  of  the  request,  without  qualification.  [11 
N.  Y.,  61.]  The  judge  is  not  required  to  separate  a  proposition  of 
this  kind,  and  pick  out  what  is  good  and  refuse  the  rest.  Ct.  of 
Appeals,  1861,  Keller  a.  N.  Y.  Central  K.  R.  Co.,  24  How.  Pr., 
172. 

22.  Of  the  proper  charge  in  an  action  to  recover  damages  for  injuries 
sustained  by  being  thrown  forward  in  a  car  by  a  collision  with  another 
car.     Pollard  a.  N.  Y.  &  New  Haven  R.  R.  Co.,  7  Bosw.,  442. 

23.  Where  on. the  trial  (before  a  referee)  the  cause  is  submitted  after  an 
admission  by  the  defendants'  counsel  that  the  defendants  are  liable  for 
a  specified  item  of  the  plaintiff's  claim,  the  defendants  cannot,  after 
the  submission,  retract  the  admission  by  handing  in  written  points  in 
denial  of  such  liability.     The  court  cannot  know  that  the  plaintiff 
would  not  have  sought  to  give,  or  that  he  would  not  have  given,  fur- 
ther proof  in  relation  to  this  item  if  the  admission  had  not  been  made. 
N.  Y.  Superior  Ct^  1860,  Kohler  a.  Wright,  7  £osw.t  318. 

24.  Any  action  or  proceeding  in  winch  the  commissioners  of  pilots  of  the 
city  of  New  York  are  parties,  shall  have  a  preference  in  all  the  courts  of 
this  State,  except  in  the  Supreme  Court  and  the  Court  of  Appeals,  and 
may  be  moved  on  the  part  of  said  commissioners  out  of  its  order  on  the 
calendar,  as  provided  by  the  Laws  of  1858,  ch.  37.      Laws  of  1863,  705, 
ch.  412. 

ACTION,  6-9;  AMENDMENT,  3;  EXCEPTIONS;  JUDGMENT,  10;  NEW 
TRIAL;  NONSUIT;  QUESTIONS  OF  LAW  AND  FACT;  VERDICT;  WIT- 
NESS. 

TRUSTEES. 

The  court  does  not  accept  the  resignation  of  a  trustee, — e.g^  the  commit- 
tee of  a  lunatic, — as  a  matter  of  course.  No  attention  is  paid  to  the 
consent  of  parties,  except  so  far  as  their  views  have  a  bearing  on  the 
propriety  of  the  resignation.  The  proper  practice  is  to  order  a  refer- 
ence to  inquire  and  ascertain  the  facts  and  circumstances  under  which 
the  resignation  is  offered. 

Requisites  of  the  order.     Supreme  Ct^  Chambers,  1862,  Matter  of 
Miller,  Ante,  277. 

UNDERTAKINGS. 

1.  An  undertaking  given  on  appeal,  which  recites  an  appeal  to  the 
general  term  from  a  judgment  of  the  special  term,  and  in  which  the 
sureties  agree  that  if  the  said  judgment  so  appealed  from,  or  any  part, 
&c.,  be  affirmed,  they  will  pay,  &c.,  binds  them  to  pay  if  the  judgment, 
though  reversed  instead  of  affirmed  by  the  court  at  general  term,  is 
VOL.  XV.— 37 
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afterwards  carried,  by  appeal  from  such  reversal,  to  the  Court  of 
Appeals,  and  there  the  reversal  is  reversed  and  the  original  judgment 
affirmed,  and  effect  is  given  to  it  thereafter  in  the  court  below.  [7 
Wend.,  434;  21  Ib.,  270.]  Supreme  Ct.,  1863,  Gardner  a.  Barney, 
24  How.  Pr.,  467. 

2.  Nor  is  the  liability  of  the  sureties  at  all  affected  by  the  fact  that  when 
thfty  executed  the  undertaking  there  was  no  appeal  to  the  Court  of 
Appeals  from  such  orders  as  the  one  appealed  from,  but  that  the  law 
which  authorized  such  an  appeal,  and  under  which  the  appeal  was 
taken,  was  passed  after  the  undertaking  was  given.     Ib. 

3.  A  recovery  against  the  sureties  in  an  undertaking  to  pay  all  costs  and 
damages  which  may  be  awarded  against  an  appellant,  cannot  be  sus- 
tained where  the  judgment  of  affirmance  with  which  they  are  charged 
by  such  recovery  includes,  besides  costs,  interest  on  the  judgment  ap- 
pealed from,  and  this  fact  appears  on  the  trial  of  the  action  against 
the  sureties.     Supreme  Ct.,  1860,  Halsey  a.  Flint,  Ante,  367. 

4.  When  there  is  an  appeal  from  a  judgment  against  two  defendants,  the 
sureties  upon  a  joint  undertaking  are  liable  if  the  judgment  is  affirmed 
against  one.     [17   How.  Pr.,  394.]     Supreme  Ct.,  1863,  Gardner  a. 
Barney,  24  How.  Pr.,  467. 

5.  Money  may  be  deposited,  instead  of  giving  any  undertakings.     Code  of 
Pro.,  §  335;  as  amended,  Laws  0/1863,  662,  ch.  392. 

INJUNCTION,  14,  15  ;  JURISDICTION,  2. 

USURY. 

LIMITATIONS,  3. 

VERDICT. 

1.  In  cases  of  conflicting  evidence  and  doubtful  facts,  the  verdict  of  a  jury, 
one  way  or  the  other,  is  practically  conclusive,  and  ought  not  to  be 
disturbed.     The  court  ought  not  to  set  aside  the  verdict  merely  because 
another  jury,  equaljy  intelligent  and  equally  honest,  might,  perhaps, 
consistently  with  the  evidence,  reach  an  opposite  conclusion.     Supreme 
Ct.,  Sp.  T.,  1859,  Rest  a.  Starks,  24  How.  Pr.,  58. 

2.  Upon  an  indictment,  containing  several  counts  (one  of  which  is  good) 
for  embezzlement  of  different  grades,  and  other  general  counts  for  lar- 
ceny, a  verdict,  "  guilty  of  embezzlement,"  is  equivalent  to  an  acquittal 
of  the  larcenies  charged,  and  a  bar  to  any  subsequent  prosecution. 
The  verdict  is  not  void  for  uncertainty.     It  finds  the  prisoner  guilty  of 
an  offence  charged  in  the  indictment,  and  means  that  offence  as  charged 
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therein.  Its  effect  is  the  same  as  would  be  a  verdict  of  guilty  under  a 
single  count.  The  words  "  of  embezzlement"  were  added  to  designate 
to  which  offence  the  verdict  was  intended  to  apply.  Ct.  of  Appeals, 
1861,  Guenther  a.  People,  24  N.  Y.,  100. 

3.  In  such  a  case,  an  addition  made  to  the  verdict  by  the  court,  after  the 
discharge  of  the  jury,  declaring  the  person  not  guilty  of  larceny,  is 
clearly  irregular,  and  must  be  disregarded  as  wholly  without  authority. 
Ib. 

4.  In  an  action  for  money,  where  the  amount  and  interest  is  admitted, 
and  a  special  verdict  establishes  the  defendant's  liability,  an  assessment 
by  the  jury  of  the  amount  of  the  recovery  is  unnecessary,     N.  Y. 
Com.  PL,  1863,  Bulkley  a.  Marks,  Ante,  454. 

VERIFICATION. 

1.  A  husband  who  is  sued  for  a  divorce  on  the  ground  of  his  adultery,  is 
not  compelled  to  be  a  witness,  and  cannot  be  compelled,  therefore,  to 
verify  his  answer.     He  is  privileged  from  testifying  as  a  witness.     A 
witness  cannot  be  required  to  "  give  any  answer  which  will  have  a  ten- 
dency to  accuse  him  of  any  crime  or  misdemeanor,  or  to  expose  him  to 
any  penalty  or  forfeiture."     [2  Rev.  Stat.,  405,  §  71 ;  4  Wend.,  230 ; 
15  How.  Pr.,  169.]     The  loss  of  an  estate  in  lands  is  a  penalty  or  for- 
feiture within  the  meaning  of  this  prohibition.     And,  it  seems,  that  it 
is  not  necessary  to  be  shown  affirmatively  that  the  wife  has  property 
which  he  may  thus  forfeit,  because  she  may  acquire  it  in  the  future, 
in  which  case  his  testimony  may  tend  to  expose  him  to  a  forfeiture. 
Supreme  Ct.,  Sp.  T.,  1861,  Anable  a.  Anable,  24  How.  Pr^  92. 

2.  Where  all  the  allegations  in  a  pleading  are  made  positively,  and  none 
are  expressed  to  be  on  information  and  belief,  the  verification  should 
omit  the  usual  phrase,  "except  as  to  those  matters  therein  stated  on 
information  and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true;"  and  that  phrase,  if  inserted,  may  be  regarded  as  surplusage. 
Supreme  Ct.,  1862,  Ross  a.  Longmuir,  Ante,  326. 

3.  In  an  action  by  an  infant,  appearing  by  a  guardian  ad  litem,  the  com- 
plaint may  properly  be  verified  by  the  guardian,  and  not  by  the  infant 
For  this  purpose,  the  guardian  may  be  regarded  as  the  plaintiff,  or  a 
plaintiff.     He  is  so  as  to  general  proceedings  in  the  cause.     [3  How. 
Pr.,  407;  Van  Santv.  Pr.,  374;  Van  Santv.  Eq.  Pr.,  Ill;  Whitt, 
Pr.,  333.]     He  verifies  it  in  such  case  as  a  party,  not  as  agent  or  at- 
torney of  the  party.     Supreme  Ct.)  Sp.  T.,  1861,  Anable  a.  Anable, 
24  How.  Pr.,  92. 

4.  Where  a  verification  is  made  by  an  agent  or  attorney,  in  the  case  of 
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an  action  or  defence  founded  on  an  instrument  for  the  payment  of 
money  only,  and  such  instrument  is  in  his  possession,  the  verification 
need  not  set  forth  the  knowledge  or  grounds  of  belief  of  the  deponent, 
if  all  the  allegations  of  the  pleading  are  made  in  a  positive  form,  and 
none  are  expressed  as  made  on  information  or  belief.  Supreme  Ct.t 
1862,  Ross  a.  Longmuir,  Ante,  326. 

WAIVER. 

Of  the  cases  in  which  the  objection  that  an  undertaking  on  appeal  is  in- 
sufficient, may  be  deemed  waived  by  the  silence  of  the  respondent  in 
respect  to  it.  Halsey  a.  Flint,  Ante,  367. 

JUDGMENT,  2;  MOTIONS  AND  ORDERS,  9;  PLEADING,  15;  UNDERTAKING. 

WARRANT. 

A  warrant  which  charges  the  defendant  with  having  sold  lager  beer, 
does  not  on  its  face  charge  an  offence  against  a  statute  forbidding  the 
sale  of  beer.  Supreme  Ct.,  1862,  People  a.  Hart,  24  How.  Pr.,  289. 

WILLS. 

1.  The  certificate  of  attestation  to  a  will  by  a  deceased  witness,  though 
not  to  be  regarded  as  equivalent  to  testimony  which  he  might  give,  if  he 
were  living,  to  the  contents  thereof,  is  evidence  by  the  statute ;  and, 
in  connection  with  the  other  circumstances  of  the  case,  may  warrant  a 
jury  in  finding  the  due  execution  of  the  will  against  the  want  of  recol- 
lection of  the  other  subscribing  witness,  and  may  be  weighed,  with 
other  circumstances,  against  the  positive  testimony  of  the  other  witness. 
Ct.  of  Appeals,  Orser  a.  Orser,  24  Jf.  Y.,  51. 

2.  Facts  on  which  it  was  held  that  a  will,  executed  in  1828,  and  attested 
by  witnesses  since  deceased,  had  been  duly  executed,  but  was  revoked 
by  a  subsequent  will.     Matter  of  Griswold,  Ante,  299. 

3.  A  codicil  is  not  a  revocation  of  a  will  further  than  in  respect  to  pro- 
visions in  the  will  inconsistent  with  those  of  the  codicil.     Ct.  of  Ap- 
peals,  1858,  Conover  a.  Hoffman,  Ante,  100. 

COMPLAINT  ;  EVIDENCE,  4  ;  POWERS. 

WITNESS. 

1.  The  Constitution  (Art.  1,  §  6),  does  not  protect  a  witness  in  a  crimi- 
nal prosecution  against  another  person  from  being  compelled  to  give 
testimony  which  implicates  him  in  a  crime,  when  he  has  been  protected 
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by  statute  against  the  use  of  such  testimony  on  his  own  trial.  The 
fact  that  the  information  thus  elicited  facilitates  the  discovery  of  other 
evidence  by  which  the  witness  may  be  subsequently  convicted,  is  an 
incidental  consequence  against  which  the  Constitution  does  not  guard 
him.  Its  prohibition  is  simply  against  his  being  required  to  give  evi- 
dence where  he  himself  is  upon  trial.  Ct.  of  Appeals,  1861,  People 
a.  Hackley,  24  N.  Y.,  74. 

2.  In  an  action  to  restrain  the  infringement  of  a  trade-mark,  and  to 
recover  from  the  defendant  damages  for  having  counterfeited  it,  the 
defendant  cannot  refuse  before  the  referee  to  answer,  or  to  exhibit  his 
books,  in  relation  to  all  sales  which  took  place  three  years  or  more 
before  the  inquiry  is  made ;  for  the  Statute  of  Limitations  protects 
him  from  criminal  prosecution  for  his  acts  up  to  that  period.    Supreme 
Ct.,  Chambers,  1863,  Wolfe  a.  Goulard,  Ante,  336. 

3.  But  an  inquiry,  or  a  demand  to  produce  the  books,  which  is  not  con- 
fined to  a  period  prior  to  three  years  before  the  inquiry,  is  too  broad, 
and  will  not  furnish  ground  for  an  attachment  if  an  answer  is  refused. 
Ib. 

4.  When  a  husband  and  wife  are  co-defendants,  and  their  interests  are 
not  conflicting,  she  is  a  competent  witness  in  her  own  behalf,  and  may 
be  examined  as  to  an  agreement  made  by  her  with  her  husband  ;  not 
being  required  to  disclose  any  communication  made  by  her  to  her 
husband,  or  by  her  husband  to  her.     [Code,  §  399 ;  30  Barb.,  506  ; 
31  Ib.,  277;  12  Abbotts'  Pr.,  246;  13  Ib.,  13;  19  How.  Pr.,  86.] 
Supreme  Ct.,  1862,  Schaffner  a.  Reuter,  37  Barb.,  44. 

5.  The  act  of  1860,  which  makes  husband  and  wife  competent  as  wit- 
nesses in  cases  of  divorce,  does  not  operate  to  compel  them  to  testify 
in  cases  where  a  witness  is  exempt  from  giving  answers  which  have  a 
tendency  to  accuse  him  of  crime,  or  expose  him  to  forfeiture.     Su- 
preme Ct.,  Sp.  T.,  1861,  Anable  a.  Anable,  24  How.  Pr.,  92. 

6.  That  husband  and  wife  are  competent  witnesses  against'  each  other  in 

an  action  for  a  limited  divorce.     Supreme  Ct^  Sp.  T.,  1862,  P 

a.  P ,  24  How.  Pr.,  197. 

7.  Section  395  of  the  Code  of  Procedure,  which  allows  a  party  examined 
by  an  adverse  party  to  be  examined  in  his  own  behalf,  amended  so  as  to 
read  as  follows:     " A  party  examined  by  an  adverse  party,  as  in  this 
chapter  provided,  may  be  examined  on  his  own  behalf,  subject  to  the 
same  rules  of  examination  as  other  witnesses.     But  if  he  testify  to  any 
new  matter,  not  responsive  to  the  inquiries  put  to  him  by  the  adverse 
party,  or  necessary  to  explain  or  qualify  his  answers  thereto,  or  discharge 
when  his  answers  would  charge  himself,  such  adverse  party  may  offer 
himself  as  a  witness  on  his  own  behalf  in  respect  to  such  new  matter, 
subject  to  the  same  rules  of  examination  as  other  witnesses,  and  shall 
be  so  received."     Laws  of  1863,  664,  ch.  392. 
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8.  The  provisions  of  section  399  of  the  Code  of  Procedure,— excluding 
parties  to  the  action  from  being  examined  against  parties  who  are  rep- 
resentatives of  a  deceased  person,  in  respect  to  transactions  had  per- 
sonally between  the  deceased  and  the  witness, — does  not  embrace  the 
case  of  a  plaintiff  in  an  action  of  ejectment,  offering  himself  as  a  wit- 
ness against  a  defendant  who  is  in  possession  without  a  title  or  right, 
and  who  sets  up  an  outstanding  title  in  others,  derived  from  the,  plain- 
tiff through  a  former  owner  or  mortgagor,  now  deceased,  with  which 
title  the  defendant  is  in  no  way  connected.      Supreme  Ctn   1862, 
Schenck  a.  Warner,  37  Barb.,  258. 

9.  When,  after  notice  of  the  intended  examination  of  a  defendant  as  a  wit- 
ness, one  who  was  at  that  time  a  party  to  the  suit  becomes  the  plain- 
tiff by  substitution,  a  new  notice  to  him  is  not  necessary.     Supreme 
Ctn  Sp.  T.,  1859,  Best  a.  Starks,  24  How.  Pr.,  58. 

10.  Section  899  of  the  Code  of  Procedure,  which  authorizes  parties  to  be  ex- 
amined in  their  own  behalf,  amended  by  adding :  u  But  if  the  testimony 
of  a  party  to  the  action  or  proceeding  has  been  taken,  and  he  shall  after- 
wards die,  and  after  his  death  the  testimony  so  taken  shall  be  used  upon 
any  trial  or  hearing  in  behalf  of  his  executors,  administrators,  beirs-at-law, 
next  of  kin,  or  assignees,  the  other  party,  or  the  assignor  of  a  thing  in 
action,  shall  be  a  competent  witness  as  to  any  and  all  matters  to  which  the 
testimony  so  taken  relates,  notwithstanding  any  thing  in  this  section  con- 
tained to  the  contrary  thereof."    Laws  of  1863,  664,  ch.  392. 

11.  A  witness  is  not  bound  to  answer  as  to  matters  reduced  to  writing  by 
himself  or  another,  and  subscribed  by  him,  until  after  the  writing  has 
been  produced  and  read  or  shown  to  him.     [8  Wend.,  595.]     Ct.  of 
Appeals,  1862,  Newcomb  a.  Griswold,  24  N.  Y.,  298. 

12.  That  a  party  examined  as  a  witness,  either  at  or  before  the  trial,  may 
be  required,  upon  a  subpoena  duces  tecum,  to  produce  his  books  relat- 
ing to  or  containing  evidence  pertinent  to  the  issues  in  the  action,  and 
on  the  examination  may  be  compelled  to  read  from  the  book  himself, 
so  that  it  may  be  incorporated  in  his  deposition.     JV.  Y.  Superior  Ct., 
1862,  People  a.  Dyckman,  24  How.  Pr.,  222. 

13.  On  the  cross-examination  of  a  witness,  he  cannot  be  asked  whether 
he  had  been  convicted  of  petit  larceny,  although  he  do  not  object. 
The  party  has  a  right  to  insist  that  the  fact  be  proved,  if  at  all,  by  the 
record.     Ct.  of  Appeals,  1862,  Newcomb  a.  Griswold,  24  N.  Y.,  298. 

14.  The  rules  applicable  to  inquiries  going  to  discredit  Witnesses,  stated. 
76. 

15.  An  impeaching  or  sustaining  witness  is  not  to  speak  of  the  reputa- 
tion unless  he  knows  it,  and  such  knowledge  must  be  founded  upon  an 
acquaintance  and  intercourse  with  the  neighbors  and  acquaintances  of 
the  individual  whose  character  is  in  question,  and  that  intercourse 
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must  be  of  some  length  of  time — sufficient,  at  least,  to  enable  him  to 
gather  the  general  estimation  in  which  he  is  held  in  the  community 
where  he  resides.  Supreme  Ct^  1862,  Curtis  a.  Fay,  37  Barbn  64. 
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THE   END. 


